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Abstract
The primary aim of this study is to examine the safeguarding and protection of intangible
cultural heritage in the Indonesian context. Safeguarding and protecting intangible
cultural heritage, which includes preservation and legal protection, is analysed from the
perspectives of intellectual property-specific and non-intellectual property-specific legal
frameworks. It focuses on Indonesian legislation and government policies concerned with
intangible cultural heritage.
This study includes an examination of whether national interest can serve as a basis for
intellectual property legislation to better safeguard and protect intangible cultural heritage
in Indonesia. It examines the issue of whether the current driving force for the
development of Indonesia’s intellectual property regime relating to intangible cultural
heritage has primarily been internally derived from its cultural principles and national
interests. It also explores the potential dichotomy between legal principles of intellectual
property and intangible cultural heritage protection and the principles of the State
ideology in the creation and application of the Indonesia’s legislation.
Accordingly, the study addresses the nationally contentious issue of the harmonisation of
intellectual property-related intangible cultural heritage legislation, regionally within the
context of membership of the Association of South East Asian Nations and internationally
within the context of Indonesia’s membership of the United Nations Educational,
Scientific and Cultural Organization, the World Intellectual Property Organization and
the World Trade Organization.

iv

The study argues that, although Indonesia has ratified international treaties and enacted
relevant legislation, the safeguarding and protection of intangible cultural heritage
remains inadequate. This is due to limited legal infrastructure, negative government
politics and inadequate awareness of the value of intangible cultural heritage. These
factors have led to an unsuccessful implementation of laws regarding intangible cultural
heritage.
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Chapter 1

Chapter 1. Introduction
1.1 Aims and Scope
The primary aim of this study was to examine the safeguarding and protection of
intangible cultural heritage (ICH), which is also referred to as traditional knowledge and
traditional cultural expression (TKTCE), in the Indonesian context. Safeguarding and
protecting ICH, which includes preservation and legal protection, was analysed from the
perspectives of intellectual property (IP)-specific and non-IP-specific legal frameworks,
including cultural, societal beliefs and development factors, because both work together
in practice.
This thesis encompasses the impetus, creation, introduction, administration and
implementation of legislation in each of the relevant IP areas related to ICH. This thesis
refers to key areas of IP rights—copyright, patents, trademarks, geographical indications
(GI) and industrial designs—since these are the main areas of IP in Indonesia’s legislation
relevant to establishing a relationship between interest and activity regarding ICH. It
incorporates activities and materials relating to internal country development, including
laws and regulations, policies, customary law and culture, infrastructure, administrative
actions and programs, development agendas and initiatives relating to the interpretation
and enforcement of legislation. This thesis considers the legal factors, politics of law,
international trade, legal transplant, sociocultural elements and the digital era to analyse
their influence and implications for safeguarding and protecting ICH in Indonesia.
This thesis includes an examination of whether national interest can serve as a basis for
IP legislation to better safeguard and protect ICH in Indonesia. It also discusses the
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implications of international trade for the protection and preservation of ICH, which is
undertaken through ICH legislation and policies. This thesis examines the issue of
whether the current driving force for the development of Indonesia’s IP regime relating
to ICH has primarily been internally derived from its cultural principles and national
interests. This thesis also explores the potential dichotomy between Western-based
limited legal principles of IP and ICH protection and the principles of the State ideology
of Pancasila—Indonesia’s customary law—in the creation and application of Indonesia’s
IP-related ICH legislation. Accordingly, it addresses the nationally contentious issue of
the harmonisation of IP-related ICH legislation, regionally within the context of
membership of the Association of South East Asian Nations (ASEAN) and internationally
within the context of Indonesia’s membership of the United Nations Educational,
Scientific and Cultural Organization (UNESCO), the World Intellectual Property
Organization (WIPO) and the World Trade Organization (WTO).

1.2 Literary Context
In the context of the modern world, the relevance of State ideology has been subject to
scrutiny. Kaelan argued that the State ideology of Indonesia is significant because this is
its national identity and declares Indonesia’s goals, especially for future generations of
Indonesians in the modern world.1 The Indonesian State ideology of Pancasila consists
of five principles:
1. Belief in the one and only God (monotheism).

1

Kaelan, The Philosophy of Pancasila: The Way of Life of Indonesian Nation (Paradigma
Press, 2014) 38, 45.
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2. A just and civilised humanity (justice).
3. The unity of Indonesia (unity).
4. Democracy guided by the inner wisdom in the unanimity arising out of
deliberations among representatives (democracy).
5. Social justice for all the people of Indonesia.
One of the world’s largest archipelagos, Indonesia consists of 16,056 islands along the
equator between the Indian and Pacific oceans,2 with 34 provinces. Indonesia consists of
more than 300 ethnic groups, 1,340 cultural identities or tribes,3 652 local languages and
diverse cultures.4
Legal pluralism exists in the Indonesian legal system. 5 The applicable laws include
national or state (regional) law, adat law—also referred to as customary law—and Islamic
law. Islamic law applies if it has been merged into adat law and adat law applies if it does
not contradict with Islamic law. Between adat law and national law, adat law may prevail
over non-compulsory national law. It appears that the marriage between the three laws is
a unique characteristic of Indonesia legal system. Islam is the cultural epicentre of identity

2
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4
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Badan Informasi Geospasial/BIG [Geospatial Information Agency] in the Jakarta Post News
Desk, ‘16,000 Indonesian Islands registered at UN’, The Jakarta Post (21 August 2017)
<https://www.thejakartapost.com/news/2017/08/21/16000-indonesian-islands-registered-atun.html> accessed 27 September 2019.
Badan Pusat Statistik/BPS [Central Agency for Statistics] (2010) in Portal Informasi
Indonesia, ‘Suku Bangsa’ <https://www.indonesia.go.id/profil/suku-bangsa> accessed 27
September 2019; Indonesia Central Agency for Statistics (2010) in ‘Mengulik Data Suku di
Indonesia’ <https://www.bps.go.id/news/2015/11/18/127/mengulik-data-suku-diindonesia.html> accessed 27 September 2019.
Badan Pengembangan dan Pembinaan Bahasa [Language Development Agency] (2017) in
the Ministry of Education and Culture, ‘Badan Bahasa Petakan 652 Bahasa Daerah di
Indonesia’ (24 July 2018) <https://www.kemdikbud.go.id/main/blog/2018/07/badan-bahasapetakan-652-bahasa-daerah-di-indonesia> accessed 27 September 2019.
Gary F Bell, ‘Multiculturalism in Law is Legal Pluralism: Lessons from Indonesia, Singapore
and Canada’ (2006) Singapore Journal of Legal Studies 315, 315, 322–30.
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in its adherents’ life and there is an interrelationship and reciprocal influence between its
legal, religious and ethical aspects.6 As such, it might be difficult to understand when
there are violations of laws in the Islamic population.
Legal pluralism sometimes results in a complexity in practice. Difficulties arising out of
legal pluralism include uncertainty regarding court jurisdiction and conflict between laws.
For example, national laws should be used for IP rights. However, because peoples’
perspectives vary depending on their cultural backgrounds, education and other relevant
factors, IP law enforcement is ineffective and sometimes rejected by indigenous
communities. One reason for this is that the collective or communal principle is still
practised by communities. For example, gotong-royong is a concept of social value of
reciprocity or mutual cooperation practised throughout large parts of Indonesia and is also
defined as cooperation among many people to attain a shared goal.
This thesis presents an exploration and application of theoretical perspectives on ICH
from several leading IP scholars. For example, Graham Dutfield’s theoretical perspective
on the WTO’s Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) is used to analyse the TRIPS Agreement in developing countries, including
Indonesia, and the relationship between TRIPS and ICH.7 Christoph Antons and William
Logan’s perspective on IP and ICH is utilised to examine the concept of ICH and its
access, including the role of IP concepts, customary law and IP as incentives for ICH. 8
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8

Iman Sudiyat, Asas-asas Hukum Adat: Bekal Pengantar (Liberty Publishing, 2000) 2–3.
Graham Dutfield, ‘TRIPS-Related Aspects of Traditional Knowledge’ (2001) 33(2) Case
Western Reserve Journal of International Law 233, 248–59.
Christoph Antons and William Logan, ‘Intellectual Property and Cultural Property and the
Safeguarding of Intangible Cultural Heritage’ in Christoph Antons and William Logan (eds),
Intellectual Property, Cultural Property and Intangible Cultural Heritage (Routledge, 2017)
1–17. See also Christoph Antons, ‘The Role of Traditional Knowledge and Access to Genetic
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Christoph Antons and Lisa Rogers’s perspectives are used to discuss the importance of
international collaboration concerning ICH and IP in cross-border disputes over ICH. 9
This thesis also uses the theoretical perspective by Wend Wendland on intangible heritage
and IP.10 A philosophy of IP, access to knowledge and other intangibles and tensions
between individual and cultural rights by Peter Drahos 11 is significant for discussing the
consistency of Indonesian IP legislation. Moreover, Pierre Legrand’s theory of legal
transplant12 is used to assess the adoption of an IP-related ICH system in Indonesia.
Finally, theoretical perspectives by Christoph Antons, Michael Blakeney and Christopher
Heath on IP and international trade law and the transnational perspectives of ICH provided
important comparative studies that formed an integral part of this research.13 The legal
approach was conducted by utilising IP conventions and laws as they relate to specific
branches of IP, especially copyrights, patents, trademarks, GI and industrial designs in
Indonesian legislation and policies. Besides using a legal approach on the protection of
Indonesia’s national interests in the perspective of IP law, international law and
transnational law, this thesis presents examples of ICH protection in selected countries
and cultures, including Australia, New Zealand, African countries, Japan and China. This

9
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Resources in Biodiversity Conservation in Southeast Asia’ (2010) 19(4) Biodiversity and
Conservation 1189, 1189–1204.
Christoph Antons and Lisa Rogers, ‘Cultural and Intellectual Property in Cross-Border
Disputes over Intangible Cultural Heritage’ in Christoph Antons and William Logan (eds),
Intellectual Property, Cultural Property and Intangible Cultural Heritage (Routledge, 2017)
67–88.
Wend Wendland, ‘Intangible Heritage and Intellectual Property: Challenges and Future
prospects’ (2004) 56(1-2) Museum International 97, 97–107.
See generally Peter Drahos, A Philosophy of Intellectual Property (ANU eText, 2016).
Pierre Legrand, ‘The Impossibility of “Legal Transplants”’ (1997) 4 Maastricht Journal
European and Comparative Law 111, 111.
Christoph Antons, Michael Blakeney and Christopher Heath (eds), Intellectual Property
Harmonization within ASEAN and APEC (Kluwer Law International, 2004).
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thesis identifies lessons that can be learned from selected IP-related ICH case studies and
ICH protection best practice within these countries.

1.3 Terminologies
This thesis primarily uses the term ICH and less frequently, TKTCE. While there are a
number of terms in widespread use, there is no universal agreement on the terminology,
definitions or agreed parameters in major international organisations as to what should be
included in their terms of reference and discussions. Although the term ‘traditional
knowledge’ seems to be the most commonly used term, others frequently arise, such as
‘cultural heritage’, ‘folklore’, traditional cultural expressions (TCE) and ‘indigenous
knowledge systems’. This is a reflection of the broad scope of the subject and uncertainty
about what might constitute ‘traditional’, ‘knowledge’ or ‘protection’ and its purpose.
Traditional knowledge is a broad description and generally includes the knowledge
systems of traditional communities, including indigenous and local communities and
encompasses ICH. Traditional knowledge in a general sense embraces the content of
knowledge as well as TCE, including distinctive signs and symbols associated with
traditional knowledge.14 It also includes both tangible and intangible expressions of that
knowledge and its practice.

14

WIPO, ‘Glossary of Key Terms Related to IP and GRTKTCE’ (Intergovernmental
Committee (IGC) on Intellectual Property and Genetic Resources, Traditional Knowledge
and Folklore, 35th Session, Geneva, 19–23 March 2018 (WIPO/GRTKF/IC/35/INF/7 16
January 2018) Annex, 39
<www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_35/wipo_grtkf_ic_35_inf_7.pdf> accessed
20 March 2018.
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WIPO defines the term ‘traditional knowledge’ as referring to cultural, indigenous or
community tradition-based literary, artistic or scientific works, performances, inventions,
scientific discoveries, designs, marks, names and symbols, undisclosed information and
all other tradition-based innovations and creations that result from intellectual activity in
industrial, scientific, literary or artistic fields.15 Traditional knowledge includes the
knowledge, know-how, skills and practices that are developed, sustained and passed
between generations within a community, often forming part of its cultural or spiritual
identity.16
WIPO uses the terms TCE and ‘expressions of folklore’ to refer to both tangible and
intangible forms in which traditional knowledge and cultures are expressed,
communicated or manifested.17 Examples include traditional music, performances,
narratives, names and symbols, designs and architectural forms.18 These two terms are
interchangeable and may be referred to simply as TCE,19 which refers to characteristic
elements of the traditional artistic heritage developed and maintained by a community or
individuals, reflecting the traditional artistic expectations of the community.20
UNESCO recognises and uses the term TKTCE, but it also places particular emphasis and
attention on ICH, having sponsored several conventions in this area. Article 2 of the

15
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WIPO, ‘Traditional Knowledge: Operational Terms and Definitions’, Third Session, Geneva,
13–21 June 2012 (WIPO/GRTKF/IC/3/9, 20 May 2002)
<www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_3/wipo_grtkf_ic_3_9-main1.doc>
accessed 14 February 2018.
WIPO, ‘Traditional Knowledge’ <www.wipo.int/tk/en/tk/> accessed 14 February 2018.
WIPO, ‘Glossary’ <www.wipo.int/tk/en/resources/glossary.html#48> accessed 14 February
2018.
Ibid.
Ibid.
Ibid.
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UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage 2003
defines ICH as:
1. The ‘intangible cultural heritage’ means the practices, representations,
knowledge, skills—as well as the instruments, objects, artefacts and cultural
spaces associated therewith—that communities, group and, …, individuals
recognise as part of their cultural heritage. This intangible cultural heritage,
transmitted from generation to generation, is constantly recreated by
communities and groups in response to their environment, their interaction
with nature and their history and provides them with a sense of identity and
continuity, thus promoting respect for cultural diversity and human creativity.
For the purpose of this Convention, consideration will be given solely to such
intangible cultural heritage as is compatible with existing human rights
instruments, as well as with the requirements of mutual respect among
communities, groups and individuals and of sustainable development.
2. The ‘intangible cultural heritage’, …, is manifested inter alia in the following
domains:
(a) oral traditions and expressions, including language as a vehicle of the
intangible cultural heritage
(b) performing arts
(c) social practices, rituals and festive events
(d) knowledge and practices concerning nature and the universe
(e) traditional craftsmanship.
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The Convention on Biological Diversity 1992, which was primarily concerned with the
conservation and sustainable use of biological diversity and the fair and equitable sharing
of the benefits arising out of the utilisation of genetic resources also recognised the term
cultural heritage and its tangible and intangible elements:
Cultural Heritage (tangible and intangible): The physical and/or non-physical
manifestation of an indigenous and local communities’ cultural heritage includes,
but is not limited to, cultural landscapes, sites, structures and remains of
archaeological, architectural, historical, religious, spiritual, cultural, ecological or
aesthetic value or significance, human remains, songs, dances artistic expressions,
stores and histories.21
Cultural heritage is the legacy of physical artefacts and intangible attributes of a group or
society, which are inherited from past generations, maintained in the present and bestowed
for the benefit of future generations. Cultural heritage is an expression of the ways of
living developed by a community and passed between generations, including customs,
practices, places, objects, artistic expressions and values. Cultural heritage is often
expressed as either intangible or tangible cultural heritage.22

21
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Secretariat of the Convention on Biological Diversity, ‘Decision VIII/5 E on Article 8(j) and
related provisions: Development of elements of sui generis systems for the protection of the
knowledge, innovations and practices of indigenous and local communities’ (Notification, 27
June 2006) <www.cbd.int/doc/notifications/2006/ntf-2006-073-8j-en.pdf> accessed 24 April
2019.
International Council on Monuments and Sites/ICOMOS, ‘The Dynamic Interaction between
Tourism and Cultural Heritage’ in International Cultural Tourism Charter: Managing
Tourism at Places of Heritage Significance (adopted by ICOMOS in Mexico, October 1999)
<https://www.icomos.org/en/newsletters-archives/179-articles-enfrancais/ressources/charters-and-standards/162-international-cultural-tourism-charter>
accessed 7 November 2019.
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This thesis primarily uses the term ICH because the research concentrates on that area, as
defined by the Convention for the Safeguarding of the Intangible Cultural Heritage 2003.
The meaning of the term is given authority by the UNESCO definition and the attention
paid to ICH in UNESCO’s mandate. Further, the area of research of this thesis does not
encompass the full breadth of subject matter encompassed by the broader WIPO term.
However, TKTCE is used when referring to the work and materials of WIPO and the
WTO, for which that term is primarily used.
In addition, the term ‘genetic resources’ is occasionally used together with TKTCE in
respect of relevant case studies on ICH that overlap with genetic resources issue. To that
extent, the term ‘genetic resources, traditional knowledge and traditional cultural
expressions’ (GRTKTCE) is used to describe the overlaps between genetic resources and
ICH or TKTCE.
In a similar fashion, the terms ‘safeguard’ and ‘protect’ in respect of ICH appear
throughout the literature as seemingly interchangeable terms. However, this thesis uses
‘safeguard’ to denote desired actions relating to ICH because it has a more proactive and
broader level of meaning than the term ‘protect’, which is generally used in the UNESCO
system to emphasise the preservation of ICH. In the end, the legal protection under the IP
system aims to safeguard ICH. Therefore, the term is appropriate for this thesis since it is
authoritative and has more general meaning than other terms. Article 2 of the UNESCO
Convention for the Safeguarding of the Intangible Cultural Heritage 2003 states:
‘Safeguarding’ means measures aimed at ensuring the viability of the intangible
cultural heritage, including the identification, documentation, research,
preservation, protection, promotion, enhancement, transmission, particularly
10
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through formal and non-formal education, as well as the revitalization of the
various aspects of such heritage.
Safeguarding is taken to encompass actions to promote the safety or wellbeing of a
vulnerable subject matter as well as to ‘protect it from being harmed, lost or badly
treated’.23 A safeguard can also be ‘a law, rule or measure intended to prevent something
from being harmed’.24 In the context of this thesis, the term means actions to protect ICH
at risk of harm from abuse and misappropriation, as well as preventing harm, preserving
and promoting ICH. It refers not only to the protection, which is considered a statutory
responsibility in response to cases in which risk of harm has been identified, but it also
implies the responsibility of every ICH stakeholder. Protection is a term used to describe
an activity that is undertaken to protect specific subject matter, which is suffering or likely
to suffer significant harm.
In this thesis, safeguarding of ICH is a concept that reaches beyond ICH protection to
incorporate the additional aims of preventing harm to the existence and development of
ICH to ensure that it is sustained and advanced in circumstances consistent with the
general understanding, principles and legislation related to safeguarding ICH. It denotes
measures or actions that enable ICH to have the best results from safeguarding efforts.
The concept consists of several elements, including ICH protection, politics of law,
legislation on ICH and ICH-related matters, such as IP laws, government policies,
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Collins Dictionary (online at 24 April 2019) ‘safeguard’
<www.collinsdictionary.com/dictionary/english/safeguard>.
Ibid.
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guidelines and strategies, local communities’ active participation, infrastructure and
governance.
This thesis analyses aspects of safeguarding ICH, including legal protection through IP
and non-IP legislation and its enforcement, preservation and promotion. However, WIPO
and the WTO’s TRIPS Agreement use the term ‘protect’, especially in the IP-specific
legal framework for ICH. In this thesis, the term ‘protect’ is used to explain legal
protection under an IP system, whereas the term ‘safeguard’ relates to preservation and
promotion.
The terms ‘IP-related’ and ‘IP-specific’ are used throughout this thesis to denote domestic
laws and international treaties that are governed by or required to be compliant with the
TRIPS Agreement and the principles and strategies of IP protection. This thesis also uses
the term ‘non-IP’ to refer to domestic laws and international treaties and their respective
provisions that fall outside the scope of the TRIPS Agreement, notably Indonesia’s
Cultural Advancement Act 2016 and its Bill for Traditional Knowledge and Traditional
Knowledge Expressions and UNESCO’s cultural heritage initiatives.

1.4 Research Questions
This study investigated the following questions:
-

is the driving force for the development of safeguarding and protecting
Indonesia’s ICH primarily internal and derived from national interest or remains
primarily external?

-

is the development of IP-specific and non-IP-specific legal frameworks and
initiatives for safeguarding and protecting in accord with international treaties?
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-

has international trade and the development of technology affected Indonesia’s
efforts for safeguarding and protecting ICH?

-

do regional government and local community endeavours for safeguarding and
protecting ICH make a positive contribution?

-

where are Indonesia’s endeavours for safeguarding and protecting ICH heading?

1.5 Subject Matter and Key Issues
There is no consensus on the definition of TKTCE. However, this does not apply to
genetic resources because there is a description of genetic resources. The description of
traditional knowledge is the content or the substance of knowledge that results from an
intellectual activity in the traditional context. It is similar to normal IP and can include
know-how, skills, innovations, practices and learning. Currently, it is not limited to a
specific technical field, which creates one of the difficulties in international agreement
because it can relate to traditional medical knowledge, traditional knowledge regarding
agriculture, environment and any traditional knowledge that is associated with cultural
expressions and genetic resources. Communities around the world may sometimes have
different understandings of traditional knowledge, TCE and ICH.
A similar issue arises with TCE, in which traditional forms of knowledge and culture of
communities are expressed, communicated or manifested. TCE can be tangible, intangible
or a combination of both. The tangible form can include things like traditional painting
and tapestry and the intangible form can include stories, which are not necessarily fixed
in material form but orally transmitted from one generation to another. There are also
mixed TCE. For example, the way a tapestry is made is traditional knowledge and the
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way it is expressed is a tangible TCE. The stories behind or the mode of style of the
tapestry can be an intangible TCE. Multiple forms of TKTCE can be found in a simple
item. TCE are varied and differ between regions, countries and communities. Even in the
same country, different communities will have different understandings of TCE.
From a conventional IP perspective, until recently, TKTCE have belonged to the public
domain as though they were common heritages of humanity. However, in recent decades,
there has been a growing awareness that TKTCE are disappearing because they are not
being passed on from one generation to the next in traditional ways. There is the risk of
erosion of a local knowledge system. People have realised that TKTCE can have
economic potential for third parties who want to access and use traditional knowledge to
innovate and obtain capital gain. Communities and industries have become aware of the
potential of TKTCE, which are important because they are cultural assets of the
community and are a part of cultural identity. Therefore, there is a growing commitment
to protect TKTCE, which raises the question of how to protect them. IP can be one way
to protect TKTCE, which then raises the question of how this can be achieved.
There is a distinction between protecting TKTCE and the safeguard, preservation and
promotion of TKTCE. The perspective of WIPO and its Intergovernmental Committee
(IGC) on IP and Genetic Resources, Traditional Knowledge and Folklore is to determine
ways to protect TKTCE against misuse and misappropriation. It is possible that protection
will lead to the provision of safeguarding, preservation and promotion of TKTCE.
However, safeguarding, preservation and promotion are not the primary objectives of
protection TKTCE through IP.
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Other useful instruments for safeguarding, preservation and promotion include
UNESCO’s Recommendations for Safeguarding Traditional Cultural and Folklore 1989,
the Convention for Safeguarding Intangible Cultural Heritage 2003 and the Convention
for the Promotion and Protection of the Diversity of Cultural Expressions 2005. These
are important pieces of the puzzle in the safeguarding, preservation and promotion of
TKTCE.

1.6 Significance of this Thesis
There are many examples of misappropriation of Indonesian ICH. These abuses have been
perpetrated by foreign companies or foreign states without gaining consent or providing
benefit to Indonesian traditional communities. The impacts of these misappropriations not
only fall upon the communities, but also upon the Indonesian producers and traders who
were legitimately exporting ICH-based products with the agreement of the communities.
Specific examples of this misappropriation include:
TCE or Folklore
-

Malaysian claims of ownership over ancient manuscripts from Riau, West
Sumatera, South Sulawesi and Southeast Sulawesi.25 The claims include dances
Reog and Kuda Lumping of Ponorogo, East Java, Pendet of Bali and Piring of
Minangkabau, West Sumatra, as being part of its cultural heritage.26 Malaysia also
claims the Angklung of West Java (a musical instrument made from bamboo), the
musical instruments Gamelan of Java, Musik Indang Sungai Garinggiang of West

25
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Candra Irawan, ‘Protection of Traditional Knowledge: A Perspective on Intellectual Property
Law in Indonesia’ (2017) 20 The Journal of World Intellectual Property 57, 60.
Ibid.
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Sumatera and Badik Tumbuk Lada (a traditional weapon of Jambi),27 the songs
Soleram of Riau, Injit-injit Semut from Jambi, Kakak Tua of Moluccas and Anak
Kambing Saya from Southeast Nusa. Malaysia also uses the song Rasa Sayange
on its official tourism website, which is held by Indonesia to have originated from
the Moluccas region in Eastern Indonesia.28
-

Claims by Dutch nationals over the songs Jali-jali and Bengawan Solo.29

-

Copying and exploitation of Indonesian motifs and patterns of Batik art from
various regions of Indonesia by overseas design and manufacturing companies in
a wide range of industries, without acknowledgement of their origins and their
traditional owners.

-

Rendang dish from West Sumatera claimed by a Malaysian national, a variety of
chilli sauces Sambal Petai of Riau, Sambal Nanas and Sambal Bajak of Central
Java claimed by a Dutch national, and soybean press cake Tempe of Java claimed
by several foreign companies.30

Designs and Trademarks
-

A Balinese artist on silver craft design, accused of illegally copying a silver
jewellery design called Batu Kali, which had been registered at the Indonesian IP
Office by a Hong Kong company with a US parent company.31

27
28
29
30
31

Ibid.
Antons and Logan (n 8) 17.
Irawan (n 25) 60.
Ibid.
Damos D Agusman, ‘GRTKF: The Core Concepts and Objectives: Indonesia’s Perspective’
(WIPO Regional Seminar on Intellectual Property and Traditional Knowledge, Genetic
Resources and Traditional Cultural Expressions, Bangkok, 2009) 1–18
<www.wipo.int/edocs/mdocs/tk/en/wipo_iptk_bkk_09/wipo_iptk_bkk_09_topic1_1.pdf>
accessed 24 April 2019.
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-

Ownership of furniture designs by craftspeople from Jepara in Central Java,
allegedly claimed by foreign companies,32 with elements claimed by British and
French craftspeople.33

-

Toraja coffee of South Sulawesi, claimed by Japanese companies and Gayo coffee
of Aceh, claimed as trademarks by multinational corporations registered in the
Netherlands.

Genetic Resources, Traditional Knowledge and Patents
-

Japanese and European patents lodged in the late 1990s based on the properties of
the medicinal plants Tinosprora tuberculata Beumee (Brotowali) and Jamu
(traditional herbal medicine), long and widely used in Javanese traditional
medicine for many purposes.34

-

US patents granted for anti-cancer medicines based on the plants, such as
Indonesia’s Tapak dara (Catharanthus roseus).35

-

Patenting of Temulawak ginger or Javanese turmeric (Curcuma xanthorrhiza
Roxb) by a US company.36

-

Specimens of virus H5N1 lodged by Indonesia with the World Health
Organization (WHO) during the 2004–2007 avian influenza epidemic, which were

32

33
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Suherdjoko, ‘Jepara Administration Patents 99 Wood Carving Motifs’, The Jakarta Post (15
June 2009) <https://www.thejakartapost.com/news/2009/06/15/jepara-administrationpatents-99-wood-carving-motifs.html?t=1245216742> accessed 12 September 2019.
Irawan (n 25) 60.
Dianing Sari, ‘Spesies Hayati Indonesia Terancam’, Koran Tempo (21 May 2009)
<https://koran.tempo.co/read/165882/spesies-hayati-indonesia-terancam?read=true> accessed
12 September 2019.
Agus Sardjono, Hak Kekayaan Intelektual dan Pengetahuan Tradisional (Alumni Publishing,
2010) 3.
Lusia Kus Anna (ed), ‘Temulawak Dipatenkan Asing’, Kompas (21 October 2010)
<https://lifestyle.kompas.com/read/2010/10/21/07143294/temulawak.dipatenkan.asing?page
=all> accessed 12 September 2019.
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expropriated by US pharmaceutical companies as the basis for their Avian flu
vaccine patents.37
Most of the above examples occurred in the setting of international trade activity.
Therefore, this study investigates a paradox between products of ICH as trade
commodities and ICH as world, national and local heritage. As trade commodities, ICH
products require legal protection from some activities and aspects of international trade.
Conversely, from a cultural perspective, ICH as a world heritage should be available and
accessible by more diverse communities, not just Indonesian communities.
The above claims are specific examples of ICH misappropriation, but the thesis focuses
on three examples, namely, batik, gamelan, and coffee. The batik and silver craft design
examples are taken further in Chapter 5.2 and Chapter 4.2.4, and the challenges to deal
with the ICH of ethnic groups which straddle borders among ASEAN Member States are
discussed in Chapter 3.5.3.
This thesis presents an examination of the development of legislation and policies on
safeguarding and protecting ICH in Indonesia, using Indonesian Batik, karawitan music,
musical instruments of gamelan and Indonesian coffee as case studies. Batik, karawitangamelan and coffee were selected due to their significance. Moreover, they are examples
of consumable and non-consumable products. Other similar kinds of ICH are considered
to the extent that there have been interests or activities of the kind to explain safeguarding
of ICH in Indonesia.

37

Zain Isnaeni Adnan, ‘Protecting Indonesia’s Biodiversity Products’, The Jakarta Post (7
November 2010) in Hadromi–Adnan Intellectual Property Group, ‘Publications’ (24 April
2014) <https://www.hadromiadnan.com/publications/2014/04/28/protecting-indonesia-sbiodiversity-products/> accessed 12 September 2019.
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Batik is a traditional Indonesian dyeing technique.38 Known as the traditional fabric of
Indonesia, batik is a signature of Indonesian culture. However, it is facing several internal
and external challenges, including competition from other producing countries of batik in
international trade, from home craft to the batik industry.39 Many batik products from
other countries, such as China, are entering the Indonesian market, creates a need to
protect Indonesian batik.
Karawitan is knowledge, while gamelan is its instrument or sound source. Westerners
usually think of gamelan as gamelan music. Karawitan is a part of music and is one
musical branch. However, karawitan also contains a cultural element. Both face
challenges from the digital era because digital technology is able to easily create digital
versions of gamelan and threatens its existence.
Coffee is an important beverage in most societies around the world, not only for the
consumer’s delight of drinking but also for the economic value of the coffee bean for
producing and exporting countries such as Indonesia. 40 Several Indonesian coffee brands
are a product of human skills and tradition from respective geographical regions. Coffee
also has GI potential and know-how under an IP regime.41 Its protection under GI should
help Indonesia to utilise its IP.

38
39

40

41

Batik was added to the UNESCO Intangible Cultural Heritage of Humanity list in 2009.
See generally Harmen C Veldhuisen, ‘From Home Craft to Batik Industry’ in Rens Heringa
and Harmen C Veldhuisen, Fabric of Enchantment (The Los Angeles County Museum of
Art, 1996) 38–45.
Indonesia is the fourth largest coffee producer and exporter in the world. In 2016, Indonesia
exported 400,000 tons of coffee worth USD 1.36 billion. See Indonesia Investments,
‘Coffee’ (updated 13 November 2017) <https://www.indonesiainvestments.com/business/commodities/coffee/item186> accessed 24 April 2019.
Indonesian coffees are famous, and one variety of specialty coffee, namely Luwak coffee, is
the most expensive coffee in the global market. As of 2019, 25 GIs on coffee have been
registered in Indonesia’s Directorate General of Intellectual Property (see Table 13).
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What makes a study of Indonesian ICH particularly interesting is Indonesia’s emergence
as a potentially large economy, with a diverse and heterogeneous culture and complex
challenges, including the enforcement and harmonisation of laws. As a country full of rich
traditional knowledge, folklore and genetic resources, the proper safeguarding and
protection of ICH is significant because its natural and cultural potential can provide
Indonesia’s brightest opportunity as a nation. The safeguarding of such potential
illuminates the country’s future. Not only the nature and culture of absolute advantage,
but creative and innovative works, which are adjoined to the potential also provides
Indonesia with a competitive advantage. With so many human resources, Indonesia also
has potential in the sectors of creative economy, social and digital media, business
branding and design.
Indonesia faces challenges in protecting its IP rights. The challenges of having effective
and suitable legal enforcement come from internal factors because of a lack of awareness
to protect IP and engage in public dissemination. Deficient public knowledge and law
enforcement demonstrate a need to upgrade IP law training and awareness. This
deficiency has led to IP violations in markets, such as the prevalence of counterfeit goods.
This issue is important for Indonesia because other areas of IP regimes and their laws have
failed to provide protection and benefit to society, especially for ICH stakeholders such
as local communities.
Indonesia and Malaysia are often involved in conflict triggered by ICH, which has
historically originated from a region in Indonesia but has been used and nurtured by
persons of Indonesian descent living in Malaysia. The tension between the two countries
needs to be comparatively assessed from both legal and cultural perspectives.
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The issue of harmonisation, whether as a regional or full international initiative, is
debatable. For critics, harmonisation is a strategy devised by developed nations to achieve
and maintain global domination over developing and less-developed countries through
the control of international trade. The large-scale and sometimes violent protests at a
number of WTO ministerial meetings illustrate this discontent and concern with the
directions that harmonisation appears to be taking. From Indonesia’s perspective, a
question arises regarding the extent to which membership of the international community
requires Indonesia to compromise on communal principles, cultural and social values due
to the adoption of harmonised IP legislation.
The importance of the WTO to Indonesia and the requisite IP legislative framework as a
key national political and economic strategy can be illustrated by Indonesia achieving
WTO membership, which had significant implications for the country and paved the way
to the globalisation of the Indonesian economy. It was believed that protectionism would
be a thing of the past and indigenous business would be open to international competition.
However, the options before the government of Indonesia were limited. It was a game of
do or die—either accede to the WTO or face global isolation. Despite opposition to the
WTO and the vehement criticism of its policies by certain quarters, it was strongly held
that remaining outside the WTO would lead to ostracism, which would not be in the
interests of any country, particularly a developing country.42 Indonesia became a WTO
member on 1 January 1995 and was a member of the predecessor General Agreement on
Tariffs and Trade (GATT 1947) since February 1950. Since accession to the WTO,
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Christina L Davis and Meredith Wilf, ‘Joining the Club: Accession to the GATT/WTO’
(2017) 79(3) Journal of Politics 964, 964, 976–7.
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Indonesia has enacted seven main IP laws, a couple of IP-related laws and several
regulations, which were issued by the executive.
UNESCO’s Intangible Heritage List has placed several Indonesian examples of ICH into
preservation status. Attempts to safeguard ICH have been undertaken by UNESCO. For
example, UNESCO has acknowledged six Indonesian ICH: Wayang Kulit, Keris, batik,
the Rasa Sayange song, the Reog Ponorogo and the Pendet dance.
Indonesia joined WIPO in 1979 and has become party to a large number of WIPOadministered treaties and bodies. WIPO has an important role in the discussion on TKTCE
at the multilateral level, especially with the establishment of the WIPO IGC in 2000. The
current mandate of the committee is on conducting text-based negotiations towards
providing international legal instruments for effective protection of TKTCE. WIPO also
conducts several studies on these issues, including the WIPO Guide on Intellectual
Property and Safeguarding Traditional Cultures and the documentation and digitisation
of TKTCE within the WIPO.
Further, in the relationship between the TRIPS Agreement and the Convention on
Biological Diversity, the protection of TKTCE in developing countries, such as Bolivia,
Brazil, China, Venezuela, India, Cuba, Colombia, Chile and Nigeria (on behalf of the
African Group) explicitly mentions the importance of overcoming issues on the protection
for TKTCE. This emphasis includes the demand for mandatory disclosure requirement,
prior informed consent and benefit sharing. There is increasing recognition of the
importance of cultural diversity when dealing with biological diversity. Meanwhile,
consensus is growing regarding the role of biodiversity in the promotion of cultural
diversity, which results in enhancement synergies and better coordination in the
22
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implementation of existing biodiversity and cultural diversity international agreements,
including the Convention for the Safeguarding of Intangible Cultural Heritage 2003. This
thesis is also concerned with the Convention on Biological Diversity’s contribution to the
ICH debate.
For Indonesia as a developing nation with plentiful genetic resources and ICH, the scope
of protection is significant. There is a trade-off in the IP regime for developing countries
because they want adequate and appropriate protections, whereas developed countries
want genetic resources and ICH to be in the public domain. This difference has created a
deadlock at the international level (e.g., WIPO’s IGC since 2000).
The development of science and advanced technology, together with the rapid growth of
global capitalism, has triggered the presence of a transnational legal problem. The issue
of transnational law involves geopolitics, people, legal entities and governments beyond
geographical borders.
Transnational law affects national law in a cross-border context. For example, in the field
of copyright law, transnational law plays a fundamental role, especially due to the
development of the internet, which provides easier access to facilitate breaches of
copyright (i.e., taking web content without permission). It is often difficult to determine
which law applies when determining jurisdiction over breaches on the internet, which
requires a great deal of effort. The existence of multinational companies in international
trade is also relevant to the issue.
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1.7 Original Contribution to Knowledge
From the literature search and discussions within the academic community in the
international IP field, there appears to be limited prior work in this area and the research
topic at the doctoral level. Therefore, this research has attracted some interest. Research
from legal, socio-political, economic, business, marketing and cultural perspectives has
been conducted by scholars in the area of Indonesian legal studies on IP. However, there
have been several significant changes and developments in IP laws, regulations and
government policies.
There does not appear to be any substantial research that traces and analyses ICH from
the perspective of transnational law of IP in Indonesia or from an aspect of international
trade law in favour of Indonesian national interests. One reason may be the lack of success
of IP regimes in Indonesia and that much legislation has failed in practice regarding its
suitability and effectiveness. Previous studies have found that legal protection of IP in
Indonesia remains problematic.43 It is unclear why IP protection in Indonesia does not
work, when Indonesia has enacted a full set of IP regulations, including Law No 28 of
2014 on Copyright,44 Law No 13 of 2016 on Patents,45 Law No 20 of 2016 on Trademarks
and Geographical Indications46 and Law No 31 of 2000 on Industrial Designs.

43
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Simon Butt, ‘Intellectual Property in Indonesia: A Problematic Legal Transplant’ in Tim
Lindsey (ed), Indonesia Law and Society (The Federation Press, 2008) 621, 624–6.
This Law amended Undang-Undang Republik Indonesia Nomor 19 Tahun 2002 tentang Hak
Cipta [Law No 9 of 2002 on Copyright] (Indonesia).
This Law amended Undang-Undang Republik Indonesia Nomor 14 Tahun 2001 tentang
Paten [Law No 14 of 2001 on Patents] (Indonesia).
This Law amended Undang-Undang Republik Indonesia Nomor 15 Tahun 2001 tentang
Merek [Law No 15 of 2001 on Trademarks] (Indonesia).
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There is a question regarding how ICH is accommodated in Indonesian legislation. It is
essential to have an effective IP system in place to support foreign investment and trade
and to promote creativity, knowledge and innovation in Indonesia. Consequently, it is
worthwhile conducting research on whether IP protection in Indonesia adequate and
comprehensive.
An important issue of whether the IP laws relating to ICH in Indonesia are adequate can
be exercised by using the UNESCO Convention and its heritage lists, the TRIPS
Agreement and the WIPO guidelines. The issue of whether the IP laws relating to ICH in
Indonesia are comprehensive can be examined by determining whether there is there any
branch of IP that has not been sufficiently regulated in Indonesia. It could be argued that
ICH protection is covered by the 2014 Copyright Law. However, there are questions
whether articles regarding copyright under the IP regime and heritage list under the
UNESCO regime are sufficient to provide protection to ICH in Indonesia, to what extent
IP protection in Indonesia has been successful and what factors have influenced this result.
The Indonesian public does not understand the benefit of legally protecting IP, especially
ICH. They think it is merely an administrative procedure, which deals with the registration
of IP rights. Moreover, they feel that the procedure is relatively expensive and difficult,
which is an issue of legal transplant. It is also an issue of how the awareness of the
Indonesian public, State ideology, religion and culture factor in the building of IP legal
awareness in Indonesia and strategies to overcome the problem.
The question remains: what does Indonesia need? Does it require a stronger protection in
all areas of IP or is it more strategic to focus on one or two areas, such as ICH or a sui
generis law to protect specific IP that is important to Indonesia’s national interests, such
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as batik art and its production? This raises the issue of how to strengthen current IP and
ICH legislation and its enforcement.
Research into the issue of harmonisation of IP and the debate over globalisation has
concentrated on the harmonisation among developed countries and particularly within the
European Union (EU). Studies in respect of developing countries, especially in respect of
Southeast Asia countries or ASEAN members have examined the development of
harmonisation in ASEAN. However, there appears to be limited academic work identified
in respect of Indonesia and its place in the ASEAN context. The lack of research on the
status of these aspects is a significant knowledge gap. Therefore, this thesis makes a
contribution to original knowledge by providing analysis and answers to these issues and
questions.
In addition, examples of these aspects with selected countries and cultures are valuable to
obtain rich information regarding the present legal and policy development on IP-related
ICH. This is intended to define, convince, inform and benefit in addition to demonstrating
similarities and differences among countries. Moreover, it is important to examine the
cross-country similarities and differences of IP laws and policies, which may be adopted
or adapted by Indonesia.

1.8 Research Methodology
The research primarily used normative legal research because its research objects were
legal principles and norms in the form of laws and regulations. A normative legal research
aims to analyse the consistency of substance in legislation, to analyse the development of
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the substance of a norm in one area of law or to analyse the implementation of a legal
principle into legislation and regulations.
This research utilised a combination of a doctrinal approach and non-doctrinal approach,
which incorporated empirical methodologies. A significant focus was placed upon
international law and treaties from international organisations, statutory, legislative and
judicial material from Indonesia and other selected countries. The research utilised some
empirical studies in related fields in Indonesia and other selected countries. The empirical
legal research included analysis of legal attitudes of governments and other stakeholders
towards relevant case studies,47 the enactment of laws and creation of policies.
The research used a socio-legal approach to examine the influence of politics, economy
and culture on the law and vice versa. A socio-legal study is an interdisciplinary approach
to analysing law, legal phenomena and relationships between them in wider society.48
Both theoretical and empirical work is included, and perspectives and methodologies are
drawn from the humanities and the social sciences. It captures the relationship between
law and society and combines social and legal factors.49 The approach is used as a legal
analysis that is directly linked to the social situation in which the law applies. 50 It captures

47

48
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John W Creswell, Qualitative Inquiry and Research Design: Choosing Among Five
Traditions (SAGE Publications, 1998) 36, 61–3, 87, 153, 166–8, 213–14, 224.
Marett Leiboff and Mark Thomas, Legal Theories in Principle (Lawbook, 2004) ch 9 203–
26; British Library, ‘Socio-legal Studies: An Introduction to Collections’
<https://www.bl.uk/collection-guides/socio-legal-studies> accessed 24 April 2019.
Oxford Dictionaries (online at 24 April 2019) ‘sociolegal’
<https://en.oxforddictionaries.com/definition/sociolegal>.
David N Schiff, ‘Socio-Legal Theory: Social Structure and Law’ (1976) 39(3) The Modern
Law Review 287, 287.
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a broad variety of approaches in the study of law and legal phenomena.51 The approach is
used in researching law and legal phenomena and can address the content of legal
practices from a variety of perspectives.52
A cultural approach towards law focuses more on the influence that cultural values have
on the impetus, creation and implementation of law. This approach is used to analyse the
nature of law and its relationship with custom.53 This approach may include the clash of
non-Western and Western cultural beliefs and related legal structures, including legal
pluralism in multicultural settings, IP rights in cultural beliefs and knowledge and analysis
of the cultural dynamics at play within Western legal systems. 54 These approaches
enriched the analysis of ICH in this thesis.
The research strategies pursued to achieve the objectives of this thesis were:
-

Assert the purpose and nature of the project, define the research questions and the
theoretical framework within which the research takes place and determine which
approaches are best suited for the research to be conducted.

-

Select the most relevant data for the research question and consider availability or
access to data sources and available resources.

-

51

52

53

54

Analyse the legislation and other source material.

University of Bristol Law School, ‘Socio-Legal Research’
<http://www.bristol.ac.uk/law/research/research-themes/socio-legal-studies/> accessed 24
April 2019.
Reza Banakar and Max Travers (eds), Introduction to Theory and Method in Socio-legal
Research (Oxford, Hart, 2005) Abstract.
Fernanda Pirie, Anthropology of Law (Clarendon Law Series) (Oxford University Press,
2013) 135–6.
Christopher Fennell, Sources on Anthropology and Law (University of Illinois, 2018) 1.
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-

Conduct in-country visits to examine the IP infrastructure, particularly in respect
of IP administration and implementation, through visits to selected key players in
the development of the IP legislative regime, such as the Directorate General of
Intellectual Property (DGIP) in the Ministry of Law and Human Rights,55 the
Ministry of Education and Culture, the Ministry of Foreign Affairs, the Ministry
of Trade, the Regional Services Office for Trade and Industry of Yogyakarta
Special Province and the Regional Services Office for Culture of Yogyakarta
Special Province. The purpose of these visits was to examine their respective
perspectives on harmonisation of IP regimes and to seek access to their significant
and extensive Indonesian documentation, records and other holdings.

-

Visit selected organisations and institutions, including WIPO, WTO, Centre for
Handicraft and Batik within the Ministry of Industry, Museum Batik Yogyakarta
and Studio Culture Singosaren in Yogyakarta.

-

Participate in selected regional workshops and working meetings devoted to the
harmonisation of Indonesia’s IP legislation and strengthening of its respective IP
infrastructure and international conferences on related issues.

The primary sources of information for this thesis included Indonesian IP legislation,
ministerial decrees, administrative orders, judicial judgements, as well as comparable
statutory and judicial source material from other jurisdictions as reference examples.
Other sources included WTO and the WIPO documentation on Indonesia accession to
each organisation, WIPO documentation on GRTKTCE, ASEAN documentation on

55

Direktorat Jenderal Kekayaan Intelektual/DJKI [Directorate General of Intellectual
Property/DGIP] within Kementerian Hukum dan Hak Asasi Manusia [Ministry of Law and
Human Rights] <www.dgip.go.id>.
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regional IP, UNESCO documentation on ICH and international treaties on IP, such as the
TRIPS Agreement and other relevant major international treaties on IP.
Secondary sources included books, journal articles, Indonesian and regional print and
digital media, electronic and social media and websites of relevant organisations.
Secondary sources were gathered by conducting library research and searching on the
internet to access official websites and reliable unofficial websites. UNESCO, WIPO and
WTO maintain extensive and comprehensive websites, which provided a high level of
access to organisational documentation and other material.
Primary data were collected by conducting several visits to Indonesia. Data included other
documents, minutes of meetings with Indonesian officials and relevant institutions. The
major objective of the visits was to gain access to and examine ministerial records relating
to the drafting and implementation of IP legislation and initiatives, especially regarding
ICH. Key players included the Directors-General of the ministries responsible for the
drafting of legislation, enabling statutes and administrative regulations and which were
responsible for enforcement. These ministries consisted of the Ministry of Law and
Human Rights, the Ministry of Trade and the Ministry of Foreign Affairs. To collate and
confirm information regarding UNESCO protection, meetings included key people in the
Ministry of Education and Culture. To gather and confirm information regarding ASEAN,
meetings included key people in the Ministry of Trade, ASEAN Section. Meetings were
also conducted with relevant government agencies in regional governments such as the
Regional Services Office for Industry and Trade and Regional Services Office for Culture.
The qualitative approach to data analysis informed data collection from document
analysis and through visits or meetings. Critical analysis accompanied the qualitative
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approach and was conducted through regular review of the notes and journals by asking
pertinent questions on the research. These approaches enhanced the comprehension of the
data analysis.

1.9 Chapter Overviews
Chapter 1 has introduced the aims, scope and background to Indonesia and its current
state of IP-specific and non-IP-specific issues for safeguarding and protecting ICH. The
chapter clarified the use in this thesis of key terminology, including ICH, GRTKTCE and
safeguarding. The chapter explored significant issues and problems in safeguarding ICH
in Indonesia context and presented research parameters, research questions, objectives
and purposes and research methodology.
Chapter 2 covers the conceptualisation, philosophical background and context of this
thesis. The conception focuses on the relationship between ICH and IP under UNESCO.
The chapter discusses discourses on ICH and IP presented by several scholars. Finally, it
discusses Indonesia’s philosophical background for safeguarding and protecting its ICH,
socio-culture, adat law, politics of law and culture.
Chapter 3 reviews the international legal framework of IP-specific and non-IP-specific
measures for safeguarding and protecting ICH within UNESCO, WIPO, WTO and
ASEAN. It discusses the relationship between IP and ICH or TKTCE and between IP and
genetic resources. It also describes an interface between IP and public policy issues, the
current stage of development and negotiation and challenges for IP and ICH within related
international organisations.
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Chapter 4 addresses the attempts to safeguard and protect ICH in Indonesia through IPspecific and non-IP-specific legal frameworks, including preservation, promotion and
legal protection. It analyses Indonesia’s position, role and performance in complying with
international treaties related to ICH and ICH. It discusses challenges for safeguarding and
protecting ICH in Indonesia.
Chapter 5 provides case studies in the Indonesian ICH context of batik, gamelankarawitan and coffee. It discusses the status of their protection in IP-specific and non-IPspecific legal frameworks in terms of enforcement of legislation, preservation and
promotion of ICH elements. The chapter also examines challenges for safeguarding and
protecting ICH due to international trade, development of technology and the digital era.
Chapter 6 examines the uses, challenges and potential of the existing IP system in
Indonesia by using the GI protection regime to protect natural and traditional cultural
heritage, such as traditional crafts. It also examines efforts by the Yogyakarta Special
Province in safeguarding and protecting ICH in its region by registering local co-branding
trademarks and creating legal instruments at the regional level.
Chapter 7 examines Indonesia’s Draft TKTCE Bill and considers whether the 2016
Cultural Advancement Law has filled gaps for ICH protection in Indonesia. The chapter
emphasises areas of ICH that have already been covered and those which have not been
regulated by the government. The chapter exercises the Traditional Cultural Expressions
Government Regulation Draft as an implementing regulation of the 2014 Copyright Law
and a draft of the Indonesian National Intellectual Property Strategy, which contains
several key points for safeguarding and protecting ICH from an IP perspective.
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Chapter 8 discusses Indonesia’s report card, including what has been done to safeguard
and protect ICH. The chapter offers responses to the research questions, including the
lessons learned from IP-specific and non-IP-specific legal frameworks, case studies and
other initiatives and attempts. Finally, Chapter 8 suggests future directions and
recommendations for the Indonesian government regarding safeguarding and protecting
ICH.

1.10 Concluding Remarks
This thesis makes a contribution to the literature on safeguarding and protecting ICH in
Indonesia from the perspectives of IP-specific and non-IP-specific legal frameworks and
initiatives. The findings of this thesis will provide resources and guidance for creating
more effective law and policy regarding ICH in Indonesia. Further, this thesis enhances
the strategy for utilisation and improvement of IP-specific and non-IP-specific regimes
on ICH in Indonesia in a comprehensive, grounded, realistic and achievable way. The
findings will be of interest to stakeholders in benefiting from IP-specific and non-IPspecific regimes as instruments for social justice in Indonesia and to develop systems to
improve practices and the implementation of legislation, to enrich legal research and legal
education on ICH and IP and to enhance Indonesian society and public welfare by
safeguarding and protecting ICH.
The next chapter discusses the conceptualisation, philosophical background and context
of this thesis. It focuses on the relationship between ICH and IP under UNESCO and
discusses Indonesia’s philosophical background for safeguarding and protecting its ICH,
socio-culture, adat law, politics of law and culture.
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Chapter 2. Philosophy, Conceptualisation and Context of ICH
and IP
2.1 Foreword
This chapter discusses the philosophy and conceptualisation of ICH and IP and places
ICH in the context of major global forums that address IP protection systems. The
discussion includes the concept of cultural heritage and IP and the relationship between
ICH and IP. The chapter explores and applies theoretical perspectives from leading IP
scholars.
Dutfield’s theoretical perspective on the WTO’s TRIPS Agreement-related aspects of
traditional knowledge and heritage is used to research the background of the TRIPS
Agreement in developing countries, including Indonesia, and to examine the relationship
between TRIPS and ICH.1 Antons’s perspective on ICH and IP is utilised to examine ICH
and its access, including the role of IP concepts, customary law and ICH as incentives for
ICH.2 This thesis also utilises Wendland’s theoretical perspective on intangible heritage
and IP.3 A philosophy of IP and access to knowledge and other intangibles by Drahos4 is
used to examine the tensions between individual rights and communal ownership.

1

2

3

4

Graham Dutfield, ‘TRIPS-Related Aspects of Traditional Knowledge’ (2001) 33(2) Case
Western Reserve Journal of International Law 233, 248–59.
Christoph Antons, ‘The Role of Traditional Knowledge and Access to Genetic Resources in
Biodiversity Conservation in Southeast Asia’ (2010) 19(4) Biodiversity and Conservation
1189, 1197–204.
Wend Wendland, ‘Intangible Heritage and Intellectual Property: Challenges and Future
prospects’ (2004) 56(1-2) Museum International 97, 99–107.
Peter Drahos, A Philosophy of Intellectual Property (Dartmouth, 1996), 13–32.
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Moreover, Legrand’s theory of legal transplant5 is used to assess adoption of an IP-related
ICH system in Indonesia.
The chapter examines the Indonesian philosophical background in respect of safeguarding
and protecting ICH, which is embedded in Indonesia’s ideology Pancasila, the 1945
Constitution of the Republic of Indonesia and the national motto of Bhinneka Tunggal
Ika. This chapter also discusses the Indonesian context of safeguarding and protecting
ICH, including Indonesian culture and adat (customary) law, which is closely related to
safeguarding and protecting ICH. Finally, the chapter examines Indonesia’s politics of
culture and politics of law in respect of safeguarding and protecting ICH and its impact in
practice.

2.2 The Conceptualisation of ICH and IP
The concept of cultural heritage has been moving from the tangible to the intangible.6 The
concept of cultural heritage is no longer defined based on its material aspect. International
resolutions seem to define a global outline of the meaning of heritage, which is not limited
to a national dimension. Marilena Vecco argued that from the legal point of view of
patrimoine, the goods inherited from the father or mother indicate a concept of personal
heritage.7 The goods and property of the king, which were nationalised, involved a public

5

6

7

Pierre Legrand, ‘The Impossibility of “Legal Transplants”’ (1997) 4 Maastricht Journal
European and Comparative Law 111, 111.
Marilena Vecco, ‘A Definition of Cultural Heritage: From the Tangible to Intangible’ (2010)
11 Journal of Cultural Heritage 321, 321.
Ibid.
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appropriation and they were considered to be public goods.8 This indicates the difference
between the IP concepts of public ownership and privacy rights.
Further, the concept of patrimoine became a complete part of the cultural dimension and
was commonly used in the documents of international organisations. 9 Property related to
possession and property, whereas heritage stressed the inheritance process. 10 In the
concept of heritage, the vision is vertical but limited to what is being transmitted, whereas
in patrimoine, the vision is not limited to vertical, but is also horizontal, which has more
of a social meaning.11 There is increasing consciousness in the public of the unity of
human values in cultural heritage12 and a common responsibility to safeguard them.
The concept of cultural property was first used in the Hague Convention for the Protection
of Cultural Property in the Event of Armed Conflicts 1954. Vecco suggested that
international documents were drawn up in an attempt to define general criteria, with the
aim of codifying tangible or intangible expressions of human action that needed to be
protected.13 Tangible and intangible heritage that stimulated the recognition of certain
values were to be protected with essential elements of aesthetic, historic, scientific and
social values. It is society that must recognise these values, upon which its own cultural
identity could be built.14

8
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Ibid.
Ibid.
Ibid.
Ibid.
Michelle L Stefano, Peter Davis and Gerard Corsane (eds), ‘Touching the Intangible: An
Introduction’, Safeguarding Intangible Cultural Heritage (Boydell Press, 2012) 1.
Vecco (n 6) 322.
Ibid. See generally Georgina Lloyd, ‘The Safeguarding of Intangible Cultural Heritage: Law
and Policy – A Case Study of Angkor’ (Doctoral Thesis, University of Sydney, July 2009) i–
iii.
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There is a question whether the protection of heritage should be conducted, especially
when the heritage has already become a trade commodity as a result of economic interests.
Michelle Stefano, Peter Davis and Gerard Corsane stated that ICH relates to forms of
cultural heritage that are untouchable, such as knowledge, memories and feelings, and
that ICH represents the immaterial elements that influence and surround human activity.15
Since past human activity exists only as tangible evidence, ICH must be tied to the present,
which is why the term is vague.16 This leads to the question of whether the
acknowledgement to ICH remains relevant or if a heritage list is needed.
Within the discussion on ICH at the international level, TKTCE is used closely with ICH.
Anne Fitzgerald and Dimitrios Eliades suggested that traditional knowledge refers to ‘the
body of knowledge that is developed, sustained and passed on from generation to
generation, often forming part of the indigenous community’s cultural or spiritual
identity’.17 While TCE are defined as ‘those expressions that result from the creativity of
individuals, groups and societies and that have cultural content which include cultural
artworks, dances, symbols, music and ceremonies’.18 The two terms fall under the broader
description of ICH in UNESCO’s Convention for the Safeguarding of the Intangible
Cultural Heritage 2003, Article 2.
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Stefano, Davis and Corsane (n 12).
Ibid.
Anne Fitzgerald and Dimitrios G Eliades, Intellectual Property (Thomson Reuters
(Professional) Australia, 4th ed, 2015) 17–19.
Convention on the Protection and Promotion of the Diversity of Cultural Expressions
(adopted 20 October 2005) art 4.3.
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Regarding ICH and IP, it is widely known that the significant development of the
conceptualisation of ICH as protectable subject matter is related to IP,19 which results in
a notion of the safeguarding and protection of ICH through an IP system. IP frameworks
as foreign regimes are enshrined in a Western, industrialised protectionist paradigm, in
which ICH is hardly acknowledged or represented.20 The dominant characteristic of these
regimes is that IP is essentially a right private in nature and is ascribable, identifiable and
commercially exploitable. Rights that do not fit within this framework—notably ICH in
the broadest sense—enjoy little of the protection offered by the global benchmark on IP
rights, the TRIPS Agreement and other successive multilateral and bilateral trade
agreements with IP provisions.
Wendland’s theoretical perspective is used to describe discourses, relationships and
challenges on ICH and IP.21 The discourse on protection of an IP nature of ICH is a
complex one because there is much at stake, including:
Strong aspirations, political, social and legal issues some of which are beyond the
scope of IP deep-rooted concerns about the appropriation of cultural heritage,
apprehension about the loss of cultural identity and fears that established balances
in existing IP systems may be disturbed.22
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Janet Blake, ‘Development of UNESCO’s 2003 Convention: Creating a New Heritage
Protection Paradigm?’ in Michelle L Stefano and Peter Davis (eds), The Routledge
Companion to Intangible Cultural Heritage (Routledge, 2017)11, 12.
Ikechi Mgbeoji, ‘Making Space for Grandma: The Emancipation of Traditional Knowledge
and the Dominance of Western-Style Intellectual Property Rights Regimes’ in Suneetha M
Subramanian and Balakrishna Pisupati (eds), Traditional Knowledge in Policy and Practice
(United Nations University Press, 2010) 130–1, 134–42.
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The meaning of IP protection includes an IP dimension which ‘is and can only form part
of and complement holistic and integrated measures for the preservation and protection
of ICH and of the peoples and societies that practice and sustain them’.23 There are several
IP-related needs and expectations of cultural communities, including:
Protection of traditional literary and artistic productions against unauthorized
reproduction, adaptation, distribution, performance and other such acts, as well as
prevention of insulting, derogatory and/or culturally and spiritually offensive uses;
protection of handicrafts, particularly against imitation of their style; prevention
of false and misleading claims to authenticity and origin/failure to acknowledge
source; protection against the registration of traditional signs and symbols as
trademark.24
The important relationship between safeguarding ICH and IP protection requires balance
and coordination between UNESCO and the WIPO, with WIPO’s ICH-related work
arguably as old as that of UNESCO in its normative aspects. 25 For example, a conference
on the revisions of the Berne Convention for the Protection of Literary and Artistic Works
in 1967 introduced ‘folklore’ protection for the first time.26 Wendland suggested that from
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the perspective of IP, the preservation process ‘can trigger concerns about the lack of IP
protection and can run the risk of unintentionally placing the materials in the public
domain’.27 There is a need for the provision of IP-related information and advice to ICH
stakeholders on ‘the management of IP rights that may be vested in their collections’.28
Cultural and legal policy challenges require cultural policies to maintain a balance
between the protection and preservation of ICH and free exchange of cultural experiences.
Drahos stated that IP rights regulate access to knowledge and other kinds of capital, which
are foundational to the development of individuals’ capabilities. 29 Further, there is a
challenge ‘to balance the need to preserve traditional cultures with the desire to stimulate
tradition-based creativity as a contribution to sustainable economic development’.30
As a concept, traditional knowledge has definitional dilemmas to differentiate from other
knowledge.31 The subject of authorship in traditional knowledge is a theoretical and
political issue.32 There are the conceptual and practical challenges inherent to the
application of copyrights, patents and trade secrets to traditional knowledge.33 Regarding
copyright, authorship is a problematic concept in many traditional societies, since
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important folkloric expressions should have permanent protection, but the fixation
requirement would exclude many folkloric expressions from protection.34
Dutfield demonstrated that for patents, the problems consist of traditional knowledge
being collectively held and generated, whereas patent law treats inventiveness as an
achievement of individuals.35 Patent applications require evidence of a single act of
discovery: ‘patent specifications being written in a technical way that examiners can
understand and patent applications once awarded enforcement becomes prohibitively
expensive’.36 Trade secrets also face difficulties in the protection of traditional
knowledge. While the sharing of knowledge is common in many traditional societies,
knowledge holders are likely to not share the knowledge with anyone. Trade secrets do
not necessarily require that knowledge be known by a small number of people, so a
considerable amount of traditional knowledge could be protectable under trade secret
law.37
Dutfield concluded that TRIPS and the WTO are not appropriate agreements or forums to
resolve the issue.38 He argued that developing countries use the issue of traditional
knowledge to deflate pressure for compliance. Developed countries seek to raise
minimum standards of IP protection under the TRIPS Agreement, while some developing
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countries attempt to weaken the standard.39 He concluded that traditional knowledge is
trade-related, but only insofar as IP is trade-related.40
Antons examined international treaties that linked trade and environment, including their
governance models and implementation in the context of Southeast Asia. 41 He paid
particular attention to the role of IP concepts, customary law and traditional knowledge
as incentives for biodiversity conservation and to the difficulties in defining the subject
matter and communities of knowledge holders.42 Indonesia’s regulation of traditional
knowledge and access to biodiversity was discussed as an example. The Indonesian
government has been involved in various disputes over ICH and has made several
attempts to address the issue, including ratification of the Convention on Biological
Diversity and the creation of the traditional knowledge database. 43 Antons concluded that
national development goals and interests in royalty collection frequently dominated the
discussion and that key concepts were still insufficiently defined to avoid overlaps and
conflicts.44
UNESCO’s role in elevating one cultural form over another and thus one nation over
another is not without precedent in Southeast Asia. Clark and Pietsch concluded that the
awarding of UNESCO’s stamp of approval to batik, wayang and keris/kris—art forms
closely associated with the culture of Central Java—was merely the latest chapter in
attempts to come to terms with the complex identity, language and literature in the
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Southeast Asian region through processes of categorisation, standardisation, elevation and
displacement.45
Czermak, Delange and Weng described approaches to cultural heritage conservation and
protection that emphasised local community participation and gave greater attention to
indigenous or traditional knowledge in a general sense. 46 They suggested that there are
ways that indigenous people can preserve their cultural heritage, including indigenous
knowledge through traditional and alternative approaches so that it remains a vibrant and
self-identified part of community life.47 Anaya stated that self-determination is a
foundational principle in the context of indigenous people, with norms elaborating the
elements of self-determination, namely non-discrimination, cultural integrity, lands and
natural resources, social welfare and development and self-government, autonomy,
participation and consultation.48 The broadly applicable principles and norms on human
rights are relevant to the efforts of indigenous peoples to establish the normative system,
which includes a series of interrelated norms that address indigenous peoples’ concerns,
along with the State’s obligation to implement these norms.49
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Kwanda argued that in the parallel course of conservation history, the conservation theory
in Asia should be rewritten to be rooted in the different and long traditions of society that
emphasise the spiritual meanings of the people.50 These traditions, which are part of ICH,
are reflected through the object and the tradition of fabric renewal of the perishable
structure as opposed to the notion of material authenticity that keeps the principle of
minimum intervention and reversibility in conservation theory and practice.51 There is a
change to the notion of cultural significance, in that meaning or value has shifted the focus
of conservation from the object to the subject, being the people associated with a place.52
The change challenges the Western physical notion of heritage with the intangible notion
of heritage,53 which is closely related to safeguarding and protecting ICH. The intangible
notion of heritage emphasises the spiritual meaning of material culture as the repository,
such as practices, skills and knowledge.54
ICH constitutes the innovations and creative expressions of traditional communities.
From that perspective, they are IP insofar as they are products of creative intellectual
activity. However, because they are traditional in nature, they cannot be fully protected
by the existing IP system due to its inherent inadequacies and because of its requirements
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for originality, use in commerce and novelty. Additionally, to protect creativity with
copyright, it must be original and have an identifiable author, which results in individual
rights. Drahos stated that Western copyright law reflects a view of art that promotes the
importance of individual rights and creativity.55 It is not always the case that there is no
identifiable author with contemporary ICH. However, a community often has a sense of
communal ownership and custodianship of cultural expressions. Therefore, it would be
responsible for ICH and transmitting them to the next generation.
Protection by a community of a traditional name or symbol with trademarks, whether to
exploit or protect from exploitation by others, could work for some types of names or
symbols. However, this strategy would be problematic for names or symbols that are of a
sacred nature since the community could not use such marks in the course of trade. There
are also issues in respect of the use of the patents regime to protect ICH since an invention
requires novelty and an inventor to be patentable. Although the ICH might be a traditional
knowledge-based innovation, the underlying traditional knowledge may well not be
novel.
One option is to use the protections available within the existing conventional IP system,
although there are several gaps in that protection. For example, copyright can be used to
protect contemporary TCE if there is an identifiable author. Trademarks can be used to
protect names and symbols when they are to be used for commercialisation, such as
handicrafts. Collective certification marks are also communal in nature. In some scenarios
these protections can work, but there will be gaps.
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Since the first option to use the conventional existing IP system is imperfect, the next
option is to adapt the conventional IP system so that it can consider this new category of
ICH subject matter. There are instances in which this course of action has been taken in
other countries with a rich ICH heritage. For example, New Zealand has adapted some IP
laws, including its trademark law, to consider the interest of the Māori in the trademarks
registration system. Trademark registration applications that have Māori ICH are
considered by a board or committee that decides whether they would be offensive to the
Māori.56 If the board considers that a trademark application would be offensive, it
recommends that the trademark registrar refuses the application.
Another example of the use of IP through the system is found in Bulgaria.57 Works of
folklore receive indirect copyright protection after their remake as derived or unknown
works and the handicraft works are protected by copyright as original works.58 The
question of what exactly is protected by copyright—the product with or without the
traditional technique for its creation and the traditional motives in its image—remains
open. ‘The effective protection of intangible heritage should, contrary to copyright, not
follow but precede its use; otherwise there exists a potential threat for its distortion’.59
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Another option is to improve the existing IP system. This alternative is slightly different
to the adaptation of the existing IP system, which uses it to the extent that it can adjust to
the protection of ICH. Improvement of the existing IP system aims for more effective IP
protection for ICH, such as introducing a municipality as an owner of collective ICH. An
example of the improvement of the existing IP system is in the mark Nestinarstvo, which
was declared to be a UNESCO masterpiece in 2009.60 Nestinari, which is registered as a
trademark in Bulgaria for services in class 41, is owned by the Tsarevo municipality and
the IP rights are collective and managed by the town council.61 However, this form of
protection is ineffective in practice because it is not prohibitive regarding activities
outside the granted IP rights, such as registering a company with the name ‘Nestinari’.62
A further example is found in China, which presents an implementation of copyright law
in protecting ICH, as demonstrated in the legal case of Government of Sipai Hezhe Ethnic
Village, Raohe County vs. Guo Song over the copyright infringement of folk tunes.63 The
court ruled that the government of Sipai Hezhe Ethnic Village had standing to bring suit
and recognised the Hezhe ethnic group’s copyright or similar rights over the folk tunes.
The court held that Guo Song had infringed the Hezhe ethnic group by adapting the folk
tune.64 However, there are still deficiencies in Chinese copyright law, which is too narrow
in respect of subject matter, difficulty in identifying an author and with no specific terms
for ICH protection.65 It is an imperfect system since it is attempting to work within an
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existing IP system and its enforcement. Therefore, there is a need to consider a new
category of subject matter.
The final and most comprehensive option is to create a new sui generis right for ICH.
Under a sui generis protection system, ICH would be recognised as a form of IP in its
own right. The new special system of protection would provide a mechanism based on
measures, principles and values that underlie the IP system, like the other IP rights as a
system established for the protection of intangibles. Although IP can play a role in
protecting ICH, a sui generis IP-style right might hinder the equity-oriented goals of some
traditional communities who nurture ICH.66
The sui generis ICH protection should include the features of the IP system, which can
procure property rights, exclusive rights or some types of non-property rights, such as
moral rights, unfair competition and right to equitable compensation. There should also
be a balance and more proportionality on other IP rights, which have elements of exclusive
right, limitation and exception, which are basic to a balanced IP system. IP rights do not
provide absolute and perfect control and there are always limitations and exceptions, such
as limited terms or the role of the public domain. Elsewhere, there are initiatives for sui
generis laws, such as the Indigenous Peoples Rights Act of 1997 in the Philippines, Law
No 27811 of 24 July 2002 in Peru and the Swakopmund Protocol on the Protection of
Traditional Knowledge and Expressions of Folklore within the framework of the African
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Regional Intellectual Property Organisation (ARIPO).67 Each law is based on indigenous
peoples’ law, tradition and customs in each region.
Oguamanam suggested that representation of a tiered and differentiated approach to
TKTCE includes categories under sacred, secret, narrowly diffused or closely held and
widely diffused (see Figure 1).68

SACRED

Narrowly
diffused

TCE

Traditional knowledge

Widely
diffused

SECRET

Figure 1: Representation of Tiered and Differentiated Approach to TKTCE
Source: Oguamanam69

The approach to protection is based on the concept that different kinds of ICH could
benefit from different degrees of protection, with reference to the degree of their diffusion
and with a higher protection awarded to the secret category.70 Oguamanam suggested that
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the aim of the tiered approach is primarily to advance legal certainty and clarity on
TKTCE and to address concerns over the subjects, especially from the rank of nondemandeurs countries of an international instrument of protection.71
The tiered approach is a pragmatic and malleable strategy, which seeks to negotiate the
extent of exclusive or non-exclusive rights that attach to the beneficiaries or claimants of
ICH, as a factor of how much may already be in the public domain.72 The African Group,
India, Indonesia and other like-minded countries believe that the tiered approach is an
important cross-cutting issue that will assist with protection in the various diffused
contexts and in ways that will not permit elaborate exemptions and public domain
arguments to undermine protection.73 A national example on the tiered approach is
demonstrated in Kente fabrics and designs from Ghana, Arnhem Aboriginal bark painting
from Australia and Cowichan weaving art from Canada and the US.74 The potential of the
concept approach fosters a better understanding and pragmatic integration of ICH towards
fair and balanced global knowledge governance.75

2.3 ICH, IP and Genetic Resources
The issues relating to the context of genetic resources are distinct. Genetic resources and
ICH are related because often the traditional knowledge that a community has maintained
can be associated with genetic resources.76 Knowledge about genetic resources and how
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they may be used for the benefit of the community and its individual members can have
broader and unforeseen applications. In many cases, traditional knowledge is inextricably
associated with genetic resources.
Many communities do not make a distinction between TKTCE. However, it is useful to
make a distinction between them for the purposes of protecting them with IP because TCE
are more linked and more naturally fitted to the copyrights and trademarks area, whereas
traditional knowledge is more linked to a patents regime. The link between TKTCE and
genetic resources make these issues group together, although the issues faced by ICH and
genetic resources are distinct.
There is a distinction between ICH and genetic resources and ICH and TKTCE. The latter
are IP, whereas genetic resources, which have been encountered in nature, are not
necessarily IP. They are not creations of the human mind and cannot be directly protected
as IP. However, they can generate inventions that use genetic resources, which may be
patentable.
There are three proposed solutions from an IP perspective to the issues on genetic
resources. The first solution is to avoid the grant of patents or to counter patents that are
not novel by using information in databases of genetic resources associated with
traditional knowledge or using traditional knowledge already in the public domain. These
databases would form a part of patent examination guidelines and be accessible to patent
examiners.

Pisupati (eds), Traditional Knowledge in Policy and Practice (United Nations University
Press, 2010) 226, 226–37.
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The second proposed solution is to have a mandatory disclosure requirement included in
the patent system in respect of traditional knowledge and genetic resources that are
associated with traditional knowledge. This mandatory requirement may also be possible
in respect of some other IP areas, which means that a patent application would disclose
the information relating to genetic resources of the invention by requiring applicants to
disclose the information, such as the source of the genetic resources and perhaps
information as to whether there had been an access and benefit sharing agreement when
they used those genetic resources. If there is such disclosure requirement in the patent
system, compliance with access and benefit sharing regulations can be tracked.
The third proposed solution mechanism from an IP perspective would be to manage patent
rights and other IP rights through contracts.77 Related parties would need to seek the
approval of the community for access to the genetic resources. Contractual agreements
would then manage IP issues in advance that arise or may arise in the future. The contract
would address matters such as agreed access to genetic resources for exploration and
research and the nature of that research—particularly whether it may have a commercial
or academic purpose—and provision for reporting any changes to the nature of the
research. The contract would also address the issue of ownership of the IP rights and the
nature of such ownership. All these issues are dealt with in advance through contracts,
specifically through IP clauses in mutually agreed terms. 78
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2.4 Legal Transplants in ICH Protection
‘Legal transplants’, which is a term devised in the 1970s by Watson, implies ‘the moving
of a rule or a system of law from one country to another or from one people to another’.79
He also stated that the object of the transplantis are ‘rules—not just statutory rules—
institutions, legal concepts and structures that are borrowed, not the spirit of the legal
system’.80
Additionally, the preamble to the UNESCO 2003 Convention recognises that:
The processes of globalisation and social transformation, alongside the condition
they create for renewed dialogue among communities, also give rise, as does the
phenomenon of intolerance, to grave threats of deterioration, disappearance and
destruction of the intangible cultural heritage, in particular owing to a lack of
resources for safeguarding such heritage.
Gerber suggested that globalisation brings laws and legal cultures into more direct,
frequent, intimate and often complicated and stressed contact. 81 Therefore, it is expected
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that ‘the field of comparative law to be full with efforts to comprehend globalisation and
its impacts on law and to develop strategies for dealing with them’.82 Weber argued that:
A comparative study should not aim at finding ‘analogies’ and ‘parallels’ … The
aim should, rather, be precisely the opposite: to identify and define the
individuality of each development, the characteristics which made one conclude
in a manner so different from that of another.83
According to Legrand, in the legal context, ‘the transfer is one that occurs across
jurisdictions: there is something in each jurisdiction that is not native to it and has been
brought there from another’.84 No rule in the borrowing jurisdiction can have any
significance regarding the rule in the jurisdiction from which it is borrowed. As it crosses
boundaries, the original rule necessarily undergoes a change that affects it in its original
state and location. The disjunction between the bare propositional statement and its
meaning prevents the displacement of the rule.85 Further, in testing ‘transplant theories’,
Atar attempted to demonstrate that transferist, culturalist and the middle group theoretical
analyses were possible by placing it within a country’s historical, social and legal
context.86
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Theory in modern comparative law considers the influence of legal culture, the mix of
legal systems, 87 cross-fertilisation and legal transplantation88 processes. The relationship
between comparative law, the reasoning behind the existence of legal transplants and the
influence of legal culture is important to achieve a more in-depth knowledge of the
ideological background of law and legal practice.
Legal scholars have suggested that legal transplantations are developed due to five
reasonings, 89 namely authority (e.g., Watson),90 prestige and imposition (e.g., Sacco),91
chance and necessity (e.g., Örücü),92 expected efficacy of the law (e.g., Berkowitz, Pistor
and Richard and Walsh)93 and political, economic and reputational incentives from the
countries and third parties (e.g., Schauer).94 Ajani stated that the combination of reasoning
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of one or more of the above five points for legal transplant is possible. 95 Further, Ajani
stated that ‘offer and demand of legal models is ruled not only by the techniques of legal
expertise but also by the political and economic decisions that governs international
relations’.96 On the development of legal transplant, Ajani proposed a mixed reasoning of
authority, efficiency and political influence.97
Mattei argued that there is a distinction between developed and developing countries in
the application and importance of reasoning of legal transplants.98 Mattei suggested that
‘in developing and transitional countries, there is a weakness of professional law insofar
as they cannot be considered the hegemonic pattern of social rulemaking in the legal
system’.99 In the pattern called rule of political law, the legal process is often determined
by political relationships and in the political world it depends on ‘who is who’.100
Watson argued that, as a practical subject, ‘comparative law is a study of the legal
borrowings or transplants that can and should be made … an investigation into the legal
transplants that have occurred: how, when, why and from which system have they been
made, the new circumstances in which they have succeeded and failed and the impact on
them of their new environment’.101 Watson added that the answers for understanding the
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nature of law and its place in society can only be found in the legal tradition and legal
culture. 102
Blankenburg argued that legal culture is a complex interrelationship on four levels: values
and beliefs, attitudes towards the law, patterns of behaviour and institutional features and
the body of substantive and procedural law.103 He suggested that one must consider rules,
legal cultures, traditions, ideals, ideologies, identity and entire legal discourses.104
The concept of cross-fertilisation, the interactions and processes of the legal system, was
explained by Örücü:
All the legal systems contain ideas, concepts, structures and rules born in other
legal soils, moving and cross-fertilizing. All systems are mixed in the sense that
even when the nation state is regarded as the only source of law, systems have
mixed sources, that is, the elements that combine to form a system are from
different legal sources … These differing normative systems may also reflect
differing socio-cultures.105
Further, Örücü emphasised the local turning affecting the legal transplantation given the
influence in the process of transplantation of a host country’s legal, cultural, accounting,
technological, political and economic circumstances, which brings a different transplant
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effect from the country of origin once the instruments have been incorporated into the
host country’s legal system.106
Ayu suggested that legal protection for ICH is categorised into several protections.107
First, positive protection is conducted by legal formation and relies on formations of new
laws, which then become positive laws. Positive protection is also performed by actions
of the State.108 The actions consist of creating legislation and regulation, performing
administrative procedures and making policies to provide effective protection for ICH.109
Second, negative protection for ICH, which is an alternative to positive protection, is
conducted by using the existing legal protection of conventional IP rights, anti-monopoly
law and competition and consumer law in the economic law system.110 Third, proactive
protection means proactive and consistent attempts for protecting ICH in terms of
contractual agreement by users of ICH, such as material transfer agreements and prior
informed consent under mutually agreed terms.111 Fourth, systemic progressive protection
refers to protection that is whole, interconnected, continued and happening or developing
gradually in its quality.112 This protection requires integral efforts of legal protection,
which consists of aspects of legal settings in legislation and regulation, institutional,
function and coordination in supra-structure or above level, meso-structure and
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infrastructure of the State and problem-solving on a case-by-case basis in both out-ofcourt and in-court dispute settlement mechanisms.113 This protection requires a clear
political will as fuel for the State to consistently perform.114 Fifth, defensive protection
consists of an integrated, recorded or registered and publicly accessible data in ICH
documentation, including genetic resources records, such as in databases, inventories and
digital libraries. Defensive protection provides preventive protection in which data can be
used as prior art or defensive disclosure and as a basis for rejecting a patent application,
and positive protection in which the data can be a basis for an ICH community to assess
their rights on the respective ICH.115 Sixth, administrative protection is performed by the
government to ensure the fulfilment of rights of ICH communities in utilisation of certain
ICH by other parties, which consists of the government permit mechanism for access and
utilisation of ICH.116
According to Li and Correa, IP regimes are policy tools that should function for the
promotion of social and economic development.117 They suggest that the fundamental
principle of IP enforcement should be based on optimal IP theory and serve the purpose
of maximising national interest.118 Through assessing the impact of current rules on
national economies, the rules should be constantly measured and amended to minimise
their deviation from socially optimal targets and provide guidance to the formulation of
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national IP enforcement policies.119 Developing an appropriate framework for IP
enforcement requires, inter alia, the implementation of competition policies that protect
public interest against abuses of IP rights,120 including ICH issues.
Simon Butt argued that, despite massive regulatory reform, Indonesia has failed to
effectively enforce IP law.121 He argued that the failure is due to several factors, including
piracy as a source of employment and lack of reciprocity between the cost to Indonesia
providing IP protection, especially to foreign protected works or inventions, and rights
that Indonesian nationals may enjoy.122 There is also the problem of appropriation of
traditional works and knowledge, especially by foreign companies, which IP generally
does not protect.123 A concept of property held by the majority of the population under
adat law is argued to be the biggest impediment to the widespread acceptance of IP norms
across Indonesia. 124 Further impediments include inadequate administration and
enforcement.125
Aragon stated that ‘intangible cultural expressions are re-scripted as national intellectual
and cultural property in postcolonial nationals such as Indonesia’. 126 She deliberated that
‘legal assumptions are rebuffed by Indonesian regional artists and artisans who do not
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view their local knowledge and practices as property subject to exclusive claims by
individuals or corporate group, including the State’.127
IP legislation has been in place in Indonesia since the 1960s, whereas many other
countries have been IP-minded for much longer.128 Kusumadara suggested that individual
IP ownership was considered to not be in line with society’s belief as to whether collective
IP ownership was wanted.129 There used to be a general understanding that IP protection
was not required because an IP object was intended to be distributed to and freely used
by others. As social aspects of society changed, so did the IP culture. This demonstrates
that the advancement of a culture can be justified by examining the culture’s orientation
and its main elements, such as social organisation, custom and tradition, forms of
government, laws and economic systems.

2.5 Context of Indonesia: Philosophical Basis and Impetus for
Safeguarding and Protecting ICH
2.5.1 Pancasila, the Indonesian Constitution and Bhinneka Tunggal Ika
A philosophical reasoning and foundation for Indonesia in safeguarding and protecting
ICH can be reflected in the State’s ideology, which is known as Pancasila,130 the
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Constitution of the Republic of Indonesia and the national motto of Bhinneka Tunggal
Ika. These three philosophical backgrounds provide motivation for Indonesia to carry out
significant efforts for safeguarding and protecting ICH, both through IP-specific and nonIP-specific regimes.
It is suggested by the author that Pancasila is indeed an ideology. It consists of universal
fundamental values, ideas, beliefs, principles which are systematically crafted in order to
reach common goals for Indonesia as a nation and a state. Hence, as an abstract thinking,
the Pancasila concept is implemented in problems in the field of public relationships. The
Pancasila concept becomes the core of politics and it has political utility, including the
politics of law for safeguarding and protecting ICH.
Notonagoro asserted that Pancasila is important as a manifestation of the fundamental
guiding principles of the nation and the free will of its peoples.131 It is ‘the basic
philosophy of the state, the foundation of the Constitution and a way of life, as well as a
personality characteristic of the Indonesian nation’.132 Regarding a physical form of
Pancasila, Notonagoro stated that there is an epistemology to the embodiment of
Pancasila’s values.133 Pancasila as a value system is interpreted into the nation’s basic
norm of the Constitution through its foundations, such as rule of law, people’s sovereignty
and democracy, unity of the State and division of power.134 Indonesia’s Founding Fathers
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formulated these values from the nation’s cultural principles. From here, Pancasila has
been translated into a practical manifestation, which is concrete and empirical. Pancasila
is implicitly demonstrated in all considerations of Indonesian legislation and a
background to the visions and missions of government ministries and other organisations.
Pancasila includes the core values of Indonesians, which are upheld by all Indonesians.
Pancasila is composed of five inseparable and interrelated principles.135 It serves as a
philosophical background to Indonesia’s political will and as an idealistic objective for
safeguarding and protecting ICH. The national recognition for ICH relies on Pancasila,
notably the second, third and fifth principles, including several of its 36 formulaic
precepts as follows:136
-

The second principle of ‘Just and Civilised Humanity’ requires that human beings
be treated with due regard to their dignity as God’s creatures and emphasises that
Indonesian people do not tolerate physical or spiritual oppression of human beings
by their own people or by any nation. ICH matters are especially related to its fifth
precept ‘to uphold values of humanity’.

-

The third principle of ‘The Unity of Indonesia’ embodies the concept of
nationalism, of love for one’s nation and motherland. It envisages the need to
foster unity and integrity, which was pledged in 1928 by Indonesian youth to have
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one Indonesian motherland, one Indonesian people and one Indonesian
language.137 Its third precept ‘to love the homeland and the nation’ and fourth
precept ‘to be proud of Indonesia as a nation and homeland’ are specifically related
to ICH.
-

The fifth principle of ‘Social Justice for All the People of Indonesia’ calls for the
equitable spread of welfare. This means that the country’s resources and potential
should be utilised for the greatest possible good and happiness of the people.
Social justice implies the protection of the weak, should prevent wilful treatment
by the strong and ensure the rule of justice. Especially relevant to ICH is its fourth
precept as a call ‘to respect other people’s rights’, its ninth precept ‘to not do acts
that disadvantage the public interest’, its eleventh precept ‘to respect other
people’s works’ and its twelfth precept to ‘together create equal advancement and
social justice’.

Pancasila is taught at all levels of formal education and is a virtually homogenous and
consistent way of thinking by Indonesians. This includes the ways in which Indonesian
people view themselves as important subjects in performing and responding to
safeguarding and protecting their national heritage. Philosophically, the Indonesian
people agree that their national heritage is important for Indonesia and that it must be
protected to maintain the national identity and wealth of the people.
However, there is an imperfection in implementing Pancasila, which results in a disjunct
between conceptualisation and reality. This imperfection is also found in law
137
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enforcement. Laws may be well drafted in terms of substance, but they have not been well
implemented because of a lack of awareness, commitment and knowledge by law
enforcers and society. Even so, most Indonesians uphold Pancasila as an ideal and a guide
for their actions to address problems and challenges in the country, both domestically and
internationally.
The Constitution serves as the highest law in the hierarchy of the Indonesian legal
system.138 Paragraph 4 of the Preamble states:
The State of Indonesia which shall protect the whole of the Indonesian people and
the entire native land of Indonesia and to improve the public welfare, to advance
the intellectual life of the people and to contribute to the establishment of a world
order.
Article 18B(2) of the Constitution also provides recognition for safeguarding and
protecting national culture:
The State shall recognise and respect the units of traditional societies with their
traditional rights, so long as they remain in existence and are in harmony with the
societal development and the principle of the Unitary State of the Republic of
Indonesia, as regulated by law.
Article 32(1) stipulates that ‘the State shall advance the Indonesian National Culture
among the world civilisation by assuring the freedom of community in maintaining and
developing the cultural values’. These Constitutional articles demonstrate that there is an
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explicit mandate on the part of the State to provide recognition and protection to ICH.
This mandate is a solid basis to regulate ICH in operational laws and regulations.
Supardi suggested that the national culture is old and original culture.139 As the peak of
regional culture, it already had meaning for all Indonesians. Regional culture includes
cultures in every region in Indonesia, which together form the national culture. There is a
uniting element in the national culture, which brings together Indonesians who are aware
of its national distribution.140 The essence of the two terms is retained with more emphasis
on ‘the recognition and respects for the units of traditional societies with their traditional
rights’, which is stated in Article 18B(2) of the Constitution.
In the past, the basis of the Constitution for safeguarding and protecting ICH was
interpreted in a legal document entitled Garis-garis Besar Haluan Negara (The Broad
Guidelines for the Nation’s Direction), which stated that one of the objectives for national
culture development was to provide protection and recognition for copyright and royalties
to artists and cultural performers.141 Presently, the interpretation of the Constitution for
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ICH’s philosophical and conceptual foundations can be found in the documents of
Indonesia’s Vision and Direction for Long-Term Planning for National Development
2005–2025 and Law No 17 of 2007 on Long-Term Planning for National Development
2005–2025.142 Both documents provide interpretations of the nation’s culture, the value
system of tradition, cultural development, protection and utilisation of natural resources,
especially marine resources, local culture and biological diversity, as well as IP protection
by patents registration and adat law, which are relevant to ICH.143 Another document, the
Mid-Term Development Planning 2015–2019, mentions ICH-related issues:
-

establishing a Communal IP Database, traditional knowledge documentation and
inventory for traditional assets144

-

strengthening cultural diplomacy for safeguarding ICH145

-

conducting cultural preservation by revitalising TKTCE, development of the civil
rights and recognition of community rights by adat determination and
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development of genetic resources potentials, which are nurtured by adat
community146
-

generating synergies among the central government, regional governments,
communities and entrepreneurs regarding cultural heritage, historical and
traditional value preservation and improving managerial and technical support.147

Indonesia, as a state, is treating Indonesian ICH as a national asset by acknowledging the
respective ethnic groups that nurture the relevant ICH. Indonesia faces challenges in
deciding a custodianship role of the ICH, since some ICH does not show clear
custodianship role and some of the respective ethnic groups are not capable of performing
the role. Therefore, the State has taken an initiative to adopt a default custodian role.
The conceptualisation of ICH is also provided by Indonesia’s national motto of Bhinneka
Tunggal Ika in Sanskrit or ‘Unity in Diversity’.148 Kaelan stated that it symbolises the
nation of Indonesia, which is composed of various tribes, customs, ethnic groups, cultures
and religions and the area comprising thousands of islands that coalesce into the nation of
Indonesia.149 The motto is significant to ICH because Indonesia is a diverse country with
its own challenges when it comes to tradition. For example, Syarifuddin argued that
Indonesia is one of the most multilingual countries in the world, with no less than
700 local languages being actively spoken.150 Due to globalised language learning, which
results in tendencies to learn only one or two languages, local languages are being
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marginalised and decaying.151 This problem worsens in respect of local languages that
have not been documented.
The local languages problem also occurs with other types of cultural expression. Common
challenges on this issue vary from inadequacy of research interest and initiatives in the
study and maintenance of ICH to a reluctance and unwillingness to learn ICH, which
negatively affect the safeguarding and protection of ICH. Further, the multicultural nature
of Indonesian national identity is unique and a deeper understanding of Bhinneka Tunggal
Ika is important for Indonesians.152 Not only must they understand Indonesia as a
multicultural nation, but also take this concept to make more significant attempts to
safeguard and protect ICH.
Dewantara mentioned the importance of one country, one nation and one culture.153 One
culture means that there is a similarity in the main characteristics and form of society’s
life and living across the country.154 Besides the main natural and periodical similarities,
there are differences between conditions in regions, which affects life and living.155 Those
differences may be reduced when the relationships between those regions are made easier,
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such as through transportation, telecommunication infrastructure and spiritually.156 As
such, advancement towards cultural unity could occur and be deliberately advanced.157
Dewantara argued that the advancement of cultural unity should not be understood as
taking from regional cultures because the nation’s culture is formed and grows by using
resources from regional cultures.158 Therefore, regional cultures should continue to exist
to ensure the resources of the nation’s culture are not finished or become extinct.
Dewantara suggested that one effect of the archipelagic nature of the country and the
Dutch colonisation politics that divided people is that the Indonesian people are not
united.159 This creates difficulties in direct relationship among regions and hampers the
process of cultural influence among people throughout the Indonesian archipelago.160
Although this occurs in the physical state, the mental state and people’s sense of the
existence of the unity as a State persist.161 Dewantara stated that cultural unity could face
problems and that there should be an effort to bring together the main elements of culture
by considering harmonious requirements and the right moment to perform unity.162
Dewantara argued that Indonesia’s national culture is the peak and essence of valuable
culture, including old culture and new creations with nationalist characteristics.163 The
Indonesian people should continue with the preservation of old culture, which is valuable
and useful for the life of humanity and when necessary they should change, fix and adjust
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the old culture to the current nature and times.164 The insertion of cultural resources into
the national cultural realm is encouraged when it can be developed and enrich the nation’s
life and living.165
In Dewantara’s opinion, the nation’s culture is the peak of regional culture, which has
strengthened and encouraged the understanding of unity, in which the national motto of
‘Unity in Diversity’ is stronger than mere diversity.166 This understanding is manifested
in the form of the unitary State and national economics, law and language.
Koentjaraningrat mentioned that ‘the characteristics and qualified value of a nation,
wherever it is, is when it can identify itself and create a proud sense, that is a nation’s
culture’.167 The opinions of these two scholars provide the sense that the peak of regional
culture and tribal culture can increase Indonesian pride whenever they represent common
identity.
When well-managed, the multi-ethnic characteristics of the nation could be a potential
resource for building the country.168 Indonesia as a nation with cultural diversity and
multi-ethnic citizens is faced with possible negative effects arising from diversity in the
form of intercultural conflict, which can ruin national unity.169 Therefore, there needs to
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be a national integration-oriented perspective for Indonesia as a nation, which has an
abundance of cultural diversity.170
From a cultural perspective, Indonesia’s acknowledgement of the importance of culture
becomes the philosophical basis for its participation in UNESCO. From the very
beginning as a nation, internal national interest has been Indonesia’s main motivation to
protect ICH through UNESCO. Having undergone certain processes for ICH recognition
with UNESCO, the government could generate sufficient protection. Consequently, more
parties have realised and understand the real meaning of culture and its protection and the
government’s awareness could be systematically improved.
Indonesia has clear internal grounds for safeguarding and protecting ICH. A philosophical
basis for safeguarding and protecting ICH originates from impetus and national interest,
rather than external pressures. Indonesia has a willingness to protect its ICH because it
acknowledges the importance of culture, especially ICH. This motivation contributes to
the sustainable development of ICH and culture in general. Culture brings advantage when
cultural development is continuously performed, such as improving economic conditions.
2.5.2 Indonesian Culture, Adat Law and ICH
Indonesian culture is the context in which Indonesian ICH is positioned. According to
Koentjaraningrat, culture is an entire system of human ideas, actions and reactions in
society, which is obtained through learning.171 As stated by Dewantara, culture is a result
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of the human mind, with physical and non-physical characteristics, noble value and
subtleness or beauty, ethics and aesthetics, which exist in life.172 In a general sense, culture
is the characteristics of a nation’s unity, especially on the level of humanity in both the
physical and non-physical sense.173
Culture is a result of humanity’s struggle with every natural power that surrounds it and
from the influence of its era and society, which causes a continuous change of its form
and content in each nation’s life.174 As the result of struggle, there is a contradiction or
influence between human life and the era and society which often places humanity into
hardship.175 Therefore, culture not only contains noble and subtle characteristics, it also
advances humanity and creates easier or happier conditions for human life.176
Koentjaraningrat explained that the word kebudayaan (civilisation) comes from the
Sanskrit bhuddayah, being the plural of buddhi, which means mind or sense and
kebudayaan can be interpreted as meaning things related to sense.177 Budaya (culture) is
the development of the word budidaya, which is the spirit of mind. The difference
between kebudayaan and budaya is that budaya is the spirit of mind in the form of cipta,
rasa dan karsa (creative force, sense and intention), while kebudayaan is the result of the
spirit of mind.178 Kebudayaan is the manifestation of a human to face time, chance,
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continuity and change dimension, and is the reason why the kebudayaan of one
community is different from another.179
In 1948, during the era of Indonesia’s independence, the first Kongres Kebudayaan (the
Cultural Congress) in Magelang, Central Java, formulated principles of national
kebudayaan. First, Indonesian national kebudayaan is any peak of local kebudayaan
essences from the Indonesian archipelago, whether old or based on nationalism.180
Second, the development of national kebudayaan shall be conducted through the so-called
‘three cons’: continuity with the past, convergence with the other kebudayaan and
concentricity with a unity that has character.181
Koentjaraningrat deliberated that Indonesian national kebudayaan should have high
quality to create character for the Indonesian nation and a national unity, which has a
distinct character and brings dignity to all Indonesians.182 The seven universal elements
of kebudayaan are religious system and ceremony, community organisation and system,
knowledge system, language, art, livelihood system and technology and equipment
system.183
Culture is an important aspect of customary laws, which are fundamental to the identities
of indigenous people and local communities.184 The law defines rights, obligations and
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responsibilities among members of communities, especially their roles to nurture and
safeguard their culture, cultural heritage and knowledge systems. 185
The source, definition and characteristics of adat law, is custom,186 and there are two
major opinions regarding adat law: that it is a living law in an adat community and that
adat law as non-state law is customary law for people in general. Sudiyat stated that, in a
narrow sense, adat law is original law, which is unwritten and guides most Indonesians
in daily life in their relations with each other.187 It can also be written law, such as in the
form of charters, royal commands, guidance written on leaves of the lontar palm tree188
and awig-awig from Bali.189
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Vollenhoven defined adat law as the positive behaviour law, which has sanctions (because
it is law) and is uncodified (because it is adat).190 Muhammad argued that adat law is
difficult to define because it is growing and directly introduces conditions that relate to
the nature of adat law itself—written or unwritten, certain or uncertain and king’s law or
people’s law.191 However, the principles of adat law in Indonesia remain culturally
defined.192
Adat law is a set of local and traditional laws and a dispute resolution system used in many
parts of Indonesia. There is no united adat law that applies to the entire Indonesian
people.193 The complexity of adat law brings consequences of a multidimensional law
and its practices.
Ter Haar formulated two definitions of adat law: first, adat law was born from and
maintained by decisions of members of a legal community, mostly respected decisions by
community leaders to implement legal actions or to adjudicate in line with the law of the
people; and second, adat law (by neglecting the written part) was shaped by legal
functional decisions, which were respected, influenced and obeyed. 194 Therefore, the
applicable adat law is observed in the form of decisions of legal functionaries, including
judges, village heads and officials, village meetings and religious officials. A decision is
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not only about an official dispute, but about deliberation for harmony and is based on
values in the spiritual world, which lives within the community. Ter Haar argued that the
judges who make decisions based on adat should deeply understand the system of adat
law, the social fact and the demand for justice and humanity.195
According to Hazairin, all law aspects have a direct and indirect relation with morality
and there is no place for immorality within the legal system. 196 Law and adat relate
directly to law and morality. Adat is the precipitation of morality in the community, in
which adat norms are the morality norms that are publicly recognised.197 Van Dijk stated
that adat is any kind of morality and custom of Indonesians that become daily
behaviours.198
Djojodigoeno explained the characteristics of adat law as ‘socio and tradition-bound that
everyone has to act and to behave as all others do, one has to be common’.199 He also
stated that an Indonesian, complaining to the judge of another’s behaviour, is not putting
a definite suit, which contains a fixed claims; one does not define his requirement, but
trusts the discretion of the judge in the way that justice is to be given. 200 The judge is not
expected to apply strict law, but to make a decision acceptable to society as being just,
fair, equitable, with good faith and correct in behaviour.201
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Van Den Berg introduced the theory of Receptio in Complexu (the Whole Acceptance).202
Sudiyat stated that based on this theory, adat law refers to religious rule, which comprises
adat-istiadat (customs) and laws of the community and is entirely accepted by the religion
followed by the community (e.g., adat law or Islamic law).203 This definition is criticised
by Hurgronje, who argued that not all religious law is accepted in adat law and that
religion is psychological appreciation, which is absolute. Therefore, the elements of adat
law can easily be influenced by religious law.204 Van Vollenhoven added that family law,
marriage law, inheritance law and wakaf (endowment) law are influenced by Islamic
law.205 Adat law has original elements and religious elements, although religious
influence is limited to a particular field of law.206 The above commentaries demonstrate
legal pluralism in the Indonesian legal system, including State law, adat law and Islamic
law.
A holistic approach in customary law may embrace the existing IP system, an adapted IP
system with sui generis elements and a new stand-alone sui generis system with non-IPspecific options, such as trade practices and labelling laws, liability rules, use of contracts,
regulation of access to genetic resources, unjust enrichment, right of publicity and
blasphemy.207 Above all, the law provides principles of legitimacy, flexibility and
adaptability.208 With these approaches and attributed principles, customary law can
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provide the fundamental legal basis of a source of law for a community’s legal rights over
ICH and its role in safeguarding and protecting ICH.209 Barizah suggested that Indonesia
requires a comprehensive legal framework for IP protection and genetic resources to
benefit from the IP system.210 In that case, adat law is one possible approach to protect
ICH in Indonesia.
Customary law and the IP protection of ICH are intertwined in complex ways. The law
may regulate the local community’s values in their knowledge and innovation matters and
in the flow of knowledge and innovation.211 A formal IP system is difficult to access by
holders of ICH in other forms due to the lack of records, a complex IP procedure and the
requirement in many cultures to keep ICH secret. Conversely, customary law can address
some of the gaps, such as determining communal legal title to ICH in an IP context and
dispute settlement and remedies.212
There are several examples of recognition of customary law in sui generis statutes on the
protection of ICH. For example, the Philippines Indigenous Peoples Rights Act 1997
establishes a ‘right to the restitution of cultural, intellectual, religious and spiritual
property taken inter alia in violation of [indigenous peoples’] laws, traditions and
customs’.213 Access to indigenous knowledge is subject to prior informed consent being
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obtained in accordance with customary law.214 When disputes arise, customary laws and
practices are used to resolve the dispute.215
Additionally, the Peruvian Law No 27811 of 24 July 2002, which introduced the
Protection Regime for the Collective Knowledge of Indigenous Peoples Derived from
Biological Resources, aims ‘to promote the fair and equitable distribution of the benefits
derived from the of … collective knowledge’.216 The law recognises customary law and
protocols in the context of benefit sharing, stating that ‘indigenous people … may have
recourse to their traditional systems for the purposes of the distribution of benefits’.217
The law also undertakes that ‘the traditional exchange between indigenous peoples of the
collective knowledge’ shall not be affected.218
Further, the Swakopmund Protocol on the Protection of Traditional Knowledge and
Expressions of Folklore provides a definition for ‘customary laws and practices’.219 The
protocol declares that protection shall be extended to folklore that is characteristic of a
community’s cultural identity and traditional heritage. 220 The owners of the rights in
folklore shall be the local and traditional communities in accordance with the customary

their culture, traditions and institutions and to ensure the equal protection and nondiscrimination of members.
214
Ibid ss 3(g), 32.
215
Ibid ss 62–3, 65–6.
216
Law Introducing a Protection Regime for the Collective Knowledge of Indigenous Peoples
derived from Biological Resources No 27811 of 24 July 2002 (Peru) art 5(b).
217
Ibid art 10.
218
Ibid art 4.
219
Swakopmund Protocol on the Protection of Traditional Knowledge and Expressions of
Folklore within the Framework of the African Regional Intellectual Property Organization
(ARIPO) (adopted by the Diplomatic Conference of ARIPO at Swakopmund (Namibia) 9
August 2010) s 2.1 para 4.
220
Ibid s 16(b).
81

Chapter 2

laws and practices of those communities.221 Measures for folklore protection shall be to
not restrict nor hinder its normal use, development, exchange, dissemination and
transmission by members of the community, as determined by customary laws, 222 and
customary laws shall be used for dispute resolution.223
Writing in the Australian Indigenous context, in which ‘Indigenous rights to intellectual
and cultural property go unrecognised’,224 but with universal application, Janke advocated
allowance for the nature of Indigenous IP to be defined according to customary law, with
recognition of the perpetual nature of Indigenous folklore and knowledge and exemptions
from the originality and material form requirements of current IP systems.225 Janke also
proposed moral rights of attribution apply to the Indigenous communities rather than just
an individual artist, a right of civil action against infringers, persons or bodies with
authority to control the commercial use of ICH and the establishment of collecting
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agencies for the charging and collection of fees for the non-community use of ICH and
heritage.226
In the Indonesian context, a possible legal protection system for ICH is proposed to protect
ICH, such as in Denpasar, Bali227 and Palembang, South Sumatera.228 ICH from Denpasar,
including Baris Wayang dance of Banjar Lumintang (performing arts category) and
Ngerebong tradition of Kasiman Village (social practices, rituals and festive events
category) have been established as ICH of Indonesia under the ICH national legal
framework for safeguarding ICH.229 In Palembang, there are six ICH categories that could
be protected by IP legal regimes: expression of verbal, textual oral, written, expressions
of music, expression of motion, theatre, fine arts and traditional ceremonies.230 An
integrative and inclusive protection system is recommended to enhance the ICH
protection.231
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2.5.3 Politics of Culture and Law and ICH
The politics of culture and the politics of law is significant for safeguarding and protecting
ICH. The Indonesian government’s politics of culture can be observed in the Ministry of
Education and Culture’s vision and mission statements.232 In the cultural sense, the vision
of the government is ‘to form a cultural being, all stakeholders in the field of culture, as
well as a cultural ecosystem with character based on the spirit of mutual cooperation’.233
The spirit of mutual cooperation can be understood as consciously and voluntarily
creating togetherness, bearing the sense of belonging and with the willingness to help each
other. The government’s mission is also stated in the Ministry of Education and Culture’s
mission and objectives:
The mission is to manifest a strong, resilient and characterised cultural being, the
preservation of cultural value and sustainable cultural heritage … an effective and
productive cultural diplomacy and the enhancement of management and
bureaucracy effectiveness and public participation.234
The objectives of the development of cultural affairs are to improve the capacity
and role of cultural being in preserving culture, improve the preservation of
tangible and ICH … improve an effective and productive cultural diplomacy and
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increase a transparent and accountable management system which involve
public.235
It is suggested that there is self-criticism by the government towards the State’s politics
of culture, in which Indonesia’s cultural policy does not sufficiently take the side of the
culture. Many government officials still seem to consider that culture is only limited to
visible matter, such as art, and fail to understand the real meaning manifested in the
culture.
According to Soekanto, cultural elements are divided into a system of norms and then
grouped into the main element of culture, which is commonly known as universal
culture.236 Kluckhohn mentioned that within ICH, there are seven elements of culture that
are considered to be universal: the knowledge system, religious system, livelihood and
economic system, societal system, language and art.237 For example, Karawitan art is a
group of elements that consist of rhythm, karawitan instruments, songs and lyrics. All
knowledge systems in ICH can be specified into smaller elements, in which all elements
are interconnected.238
The orientation on transitional cultural value needs to be developed in Indonesia’s context,
which is a form of transition from a conservative cultural value to a progressive one.239
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This orientation is performed by selecting a cultural value relevant to the current
development and repositioning culture in the current context.
Law and politics are a sub-system within a societal system, in which law is often
considered to be a political product and is influenced by politics. Law and politics conduct
certain functions to move the social system in a holistic and synergic manner. The politics
of law is the State’s willingness towards the law. It is the function and purpose of creating
law and the directions taken by creating law. The politics of law is reflected in government
policies regarding which laws are to be sustained, amended or abolished.240 The politics
of law is a basic policy to determine direction, form and content of the laws that are going
to be made.241 Rahardiansiah suggested that it is the tool and steps that could be utilised
by the government to create a national legal system as it might wish, in which the
framework of the politics of law focuses on ius constituendum (the law in the future).242
The national legal system will support Indonesia to reach the State’s goal243 as stated in
the fourth paragraph of the Preamble to the Constitution:
Shall protect the whole people of Indonesia and the entire homeland of Indonesia
and to advance general prosperity, to develop the nation’s intellectual life and to
contribute to the implementation of a world order based on freedom, lasting peace
and social justice.
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According to Rahardiansiah, national politics of law can be translated as legal policy that
is to be applied at the national level by a respective government.244 This includes the
consistent application of existing laws, the development of laws that cover amendments
of outdated legal rules and the creation of new laws required to fulfil development
imperatives within society.245 It also includes the operation of law enforcement
institutions and the development of its members, as well as the raising of society’s legal
awareness. 246 Rahardiansiah suggested that the politics of law is a political policy that
determines which legal rules should be applicable in regulating the nation and its life.247
The politics of law is the State’s policy through authorised bodies to apply desired legal
rules to express value within society and to reach the State’s goals.248
There is a question regarding whether the application of the politics of IP law to ICH has
been embodied in the State’s goals. The politics of IP law to ICH, besides giving legal
protection, should also consider the political–economic aspect, since the economy will
become the government’s focus when it comes to the utilisation and commercialisation
of ICH and the potential harm that it could bring to the interests of Indonesia society.
IP legal policy over ICH should be executed by focusing its orientation towards society.
It is a form of community-oriented policing, which is a philosophy that combines
traditional aspects of law enforcement with prevention measures, problem-solving,
community engagement and community partnerships. 249 This approach emphasises the
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protection of society’s interests, with the most important element being the
encouragement of community participation in the protection, maintenance and dispute
resolution within the ICH sector. However, this needs to be more clearly specified in the
application of the politics of IP law to ICH.
Further, there is a need to develop IP’s politics of law at the international level concerning
access to knowledge,250 so that IP places more focus on the consideration of public rights
and whether ICH protection would be emphasised in the legal aspect. 251 This would
constitute ownership or mere preservation and a rapid and sophisticated development in
terms of information technology and internet digital networks,252 which have influenced
every aspect of human life. The internet could provide benefits by becoming the most
effective way to promote ICH, so that it is acknowledged by others and not claimed by
any other country. The content of internet sites must consider local wisdom acknowledged
by the community, especially a traditional community, which bears responsibility for ICH
by virtue of being its custodian. Technology should not negatively rebound on the internal
interests and stability within the society that holds responsibility for ICH. These aspects
need to be considered when determining national legal policy of IP over ICH.
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2.6 Concluding Remarks
ICH is a complex, multifaceted concept that encompasses many elements. It is
characterised by the fact that it is not generally produced systematically with an
exploitative or commercial outcome as an objective, but in accordance with individual or
collective creators’ responses to and interactions with their sociocultural environments.
Being representative of expressions of cultural or spiritual values, ICH may constitute
elements that integrate a vast and complex array of beliefs and knowledge.
These expressions of cultural or spiritual values will be held collectively and are often
vested in the community rather than in individuals. Further, they are mostly transmitted
orally from generation to generation and may remain in part undocumented. They are also
dynamic in the sense that they are current, possess everyday relevance and are subject to
processes of constant evolution. Accordingly, existing IP mechanisms, which are intended
to function in a trade-related, private protectionist context, do not fully respond to the
essential nature of ICH.
The discussion of the philosophy and conceptualisation of ICH as protectable property is
dynamic, which is demonstrated by the shifting of the concept of tangible property to the
concept of intangible property and the debates regarding these issues at the international
level. The conceptualisation of ICH as IP subject matter is growing and varied, not only
within existing IP regimes of copyright, patents, trademarks and GIs and industrial
designs, but also under sui generis protection.
The theoretical approaches to ICH and IP protection are mostly advancing towards
safeguarding and protecting ICH. Some approaches would object to the protection of ICH
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under IP protection, but they provide room to the IP regime to protect ICH. The most
important issue is to determine the balance between the safeguarding of ICH and IP
protection.
The philosophical, cultural and political setting of Indonesia supports the safeguarding
and protection of its ICH. It is an absolute and solid motivation for Indonesia as a nation
and its people to perform such an effort. Besides the philosophical background in
Indonesia’s ideology of Pancasila, the Constitution and Bhinneka Tunggal Ika, there is a
significance of Indonesian culture and adat law, which could be used to safeguard ICH.
However, the State’s politics of culture and law raise the question of whether Indonesia
has enough political will through its legislation and regulations for safeguarding and
protecting ICH. The conceptualisation among culture, customary law and ICH is complex
and significant to address. Therefore, the perspectives and approaches of culture and
customary law must have a place in the effective protection of ICH.
The next chapter examines the international legal framework for safeguarding and
protecting ICH. The international legal framework mainly involves the international
safeguarding system under UNESCO and IP protection framework, which relates to ICH
under WIPO and WTO. The chapter assesses the relationship between ICH and IP, the
negotiations within WIPO IGC and WTO on the issue. Finally, it includes the regional
milieu on ICH and IP within the ASEAN context.
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Chapter 3. International Frameworks on ICH and IP
3.1 Foreword
This chapter examines the international IP legal framework and global governance
architecture as it relates to ICH and the interface between IP and public policy issues. It
discusses the perspective of an external milieu for safeguarding and protecting ICH within
the major global forums with particular terms of reference and responsibilities that
encompass IP and ICH, namely UNESCO, WIPO and the WTO.
This chapter includes an assessment of the relationship between IP and TKTCE and where
these issues fit, IP and genetic resources and the current stage of negotiations within
WIPO’s IGC on IP and genetic resources, traditional knowledge and folklore. The chapter
also discusses negotiations on these issues within the WTO. Further, this chapter
examines the regional environment on IP and ICH safeguarding and protection through
an examination of ASEAN and its individual members. It evaluates the extent and nature
of the level of commitment to IP and ICH within the ASEAN membership.

3.2 UNECO System for Safeguarding ICH
3.2.1 Fundamentals of UNESCO for Cultural Heritage
A recognition towards aspects of cultures and cultural heritage up to the present time has
been provided by UNESCO. Established by the UN on 16 November 1945, UNESCO is
an organisation that can verify the cultural heritage of the world. Its purposes are mainly
to contribute to peace and security by promoting collaboration among nations through
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education, science and culture to further universal respect for justice, the rule of law,
human rights and fundamental freedoms.
There are six UNESCO culture or heritage conventions: the Convention on the Protection
and Promotion of the Diversity of Cultural Expressions 2005, the Convention for the
Safeguarding of the Intangible Cultural Heritage 2003, the Convention on the Protection
of the Underwater Cultural Heritage 2001, the Convention Concerning the Protection of
the World Cultural and Natural Heritage 1972, the Convention on the Means Prohibiting
and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property
1970 and the Convention for the Protection of Cultural Property in the Event of Armed
Conflict 1954 There are also relevant conventions, such as the UNESCO Universal
Declaration on Cultural Diversity 2001, which prepared the way for the 2005 Convention
and the legal text of UNESCO’s Recommendation on the Safeguarding of Traditional
Culture and Folklore 1989, the first but unsuccessful legal UNESCO text on safeguarding
and documenting ICH.1 The 2003 and 2005 Conventions are the two conventions
universally accepted to be key legal instruments for the safeguarding of ICH.
Earlier action for ICH occurred in 1973 when UNESCO’s copyright division and WIPO
started working together. Their cooperation yielded the Tunis Model Law on Copyright
for Developing Countries 1976 and the Model Provision for National Law on the
Protection of Expressions of Folklore against Illicit Exploitation and Other Forms of
Prejudicial Action 1982.2 After failed attempts to work towards a joint Convention, from

1

2

Rieks Smeets, ‘On the Preparation and Adoption of UNESCO 2003 and 2005 Conventions’
(Seminar on Intellectual Property and Traditional Cultural Expressions, WIPO, Geneva, 8–9
June 2017) 3.
Ibid 11.
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the mid-1980s on, there was less cooperation. There are dispersed programs and expert
meetings in UNESCO. In 1989, UNESCO adopted the Recommendation on the
Safeguarding of Traditional Culture and Folklore, which was a research and productoriented proposal including sui generis IP protection, which was not binding and
ultimately unsuccessful.3
3.2.2 The 2003 Convention
The purpose of the 2003 Convention was to assist communities, groups and individuals
to safeguard their ICH, among other things by creating the general (e.g., legal,
administrative and financial) conditions required for the purpose and providing visibility,
raising awareness, creating respect for and mutual appreciation of ICH. It also supported
communities to recognise and identify their ICH and to determine its value (rather than
external experts) and mobilised ICH for sustainable development.
Articles 2.1, 2.2 and 2.3 of the Convention provide a definition of ICH and safeguarding.
It obliges each State party to take necessary measures to ensure the safeguarding of ICH
present in its territory and to identify and define various elements of the ICH, including
inventory and other safeguarding measures. As expounded in Table 1 following, the
Convention proposed five broad category domains in which ICH is manifested:
Table 1: Domains of ICH under the 2003 Convention4
No
1

3
4

Domains of ICH
Oral traditions and expressions, including language as a vehicle of the ICH
This domain encompasses an enormous variety of spoken forms, including proverbs, riddles, tales,
nursery rhymes, legends, myths, epic songs and poems, charms, prayers, chants, songs, dramatic

Ibid.
Constructed by the author based on the Convention for the Safeguarding of the Intangible
Cultural Heritage.
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2

3

4

5

performances and more. Oral traditions and expressions are used to pass on knowledge, cultural
and social values and collective memory. They play a crucial part in keeping cultures alive.
Performing arts
This domain ranges from vocal and instrumental music, dance and theatre to pantomime, sung
verse and beyond. It includes numerous cultural expressions that reflect human creativity and that
are found, to some extent, in many other ICH domains.
Social practices, rituals and festive events
These are habitual activities that structure the lives of communities and groups and that are shared
by and relevant to many of their members. These involve worship rites, rites of passage, birth,
wedding and funeral rituals, oaths of allegiance, traditional legal systems, traditional games and
sports, kindship and ritual kinship ceremonies, settlement patterns, culinary traditions, seasonal
ceremonies, practices specific to men and women only, hunting, fishing and gathering practices.
They also include a wide variety of expressions and physical elements, such as special gestures
and words, recitations, songs or dances, special clothing, processions, animal sacrifice and special
food.
Knowledge and practices concerning nature and the universe
This domain includes knowledge, know-how, skills, practices and representations developed by
communities by interacting with the natural environment. It also includes traditional ecological
wisdom, indigenous knowledge, knowledge about local fauna and flora, traditional healing
systems, rituals, beliefs, initiatory rites, cosmologies, shamanism, possession rites, social
organisations, festivals, language and visual arts.
Traditional craftsmanship
This domain is mainly concerned with the skills and knowledge involved in craftmanship rather
than craft products. Rather than focusing on preserving objects, safeguarding attempts instead
concentrate on encouraging artisans to continue to produce craft and to pass their skills and
knowledge onto others, particularly within their own communities. The skills involved in creating
craft objects are varied and ranged from delicate and detailed work, such as producing paper
votives to robust, rugged tasks like creating a sturdy basket or thick blanket.

Articles 13–15 of the 2003 Convention provide provisions for other measures to safeguard
ICH, such as education, raising awareness, capacity building and participation of
communities, groups and individuals. Article 13 stipulates:
To ensure the safeguarding, development and promotion of the ICH present in its
territory, each State Party shall endeavour to:
(a) Adopt a general policy aimed at promoting … and at integrating the
safeguarding … into planning programmes.
(b) Designate or establish … competent bodies for the safeguarding of the ICH.
(c) Foster scientific, technical and artistic studies, … to effective safeguarding of
the ICH.
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(d) Adopt appropriate legal, technical, administrative and financial measures
aimed at:
(i) fostering the creation or strengthening of institutions for training in the
management of the ICH and the transmission of such heritage
(ii) ensuring access to the ICH while respecting customary practices
governing access to specific aspects of such heritage
(iii) establishing documentation institutions for the ICH and facilitating access
to them.
Further, Article 14 states that:
Each State Party shall endeavour … to:
(a) Ensure recognition of, respect for and enhancement of the intangible cultural
heritage in society … through:
(i) educational, awareness-raising and information programmes, aimed at the
general public, in particular young people
(ii) specific educational and training programmes within the communities and
groups concerned
(iii) capacity-building activities for the safeguarding of the intangible cultural
heritage
(iv) non-formal means of transmitting knowledge.
(b) Keep the public informed of the dangers threatening such heritage and of the
activities carried out ….
(c) Promote education for the protection of natural spaces and places of memory
whose existence is necessary for expressing the intangible cultural heritage.
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Article 15 provides that each State party must endeavour to ensure the widest possible
participation of communities, groups and individuals that create, maintain and transmit
such heritage and actively involve them in its heritage.
Further, as mandated by Article 16.1 of the 2003 Convention, UNESCO established a
Representative List of the Intangible Cultural Heritage of Humanity ‘to ensure better
visibility of the ICH and awareness of its significance and to encourage dialogue which
respects cultural diversity’. A List of the Intangible Cultural Heritage in Need of Urgent
Safeguarding was also established in accordance with Article 17. Unlike the
representative list, this second list’s primary objective was ‘to mobilise concerted efforts
of various stakeholders to safeguard particular endangered ICH in an urgent, yet culturally
appropriate manner’.5 It aimed to take appropriate safeguard measures to ‘inscribe such
heritage on the list at the request of the State party concerned’6 or ‘the Committee may
inscribe an item of the heritage concerned on the List’.7
3.2.3 The 2005 Convention
The 2005 Convention defined cultural expressions. For example, Article 4.3 states that
‘“Cultural expressions” are those expressions that result from the creativity of individual,
groups and societies and that have cultural content’. Article 4.2 stipulates that ‘“Cultural
content” refers to the symbolic meaning, artistic dimension and cultural values that
originate from or express cultural identities’.

5

6
7

ICH UNESCO, List of Intangible Cultural Heritage in Need of Urgent Safeguarding 2009
(UNESCO) 8 <http://www.unesco-bg.org/file_store/188329e.pdf> accessed 16 October
2019.
Convention for the Safeguarding of the Intangible Cultural Heritage art 17.1.
Ibid art 17.3.
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The 2005 Convention purposes were to further the creation, production, distribution,
dissemination and access to contemporary (new or traditional) cultural productions and
special treatment for cultural services and goods in trade negotiations (‘cultural
exception’). It supports the sovereign rights of States to maintain, adopt and implement
cultural policies that protect and promote the diversity of cultural expressions within their
territories, especially cultural expressions at risk of extinction. It also provides assistance
and preferential treatment for developing states wanting to develop cultural policies and
industries, free flow of information and creators, respect for freedom of expression and
mobilising cultural expressions for sustainable development. It aimed to protect
contemporary and developed culture, including music, books, films and paintings. The
2005 Convention’s subjects and objects were human beings and culture. The Convention
is relevant to the trade of cultural products through export and import.
By comparing the 2003 and the 2005 Conventions, matters falling under the ICH category
are cultural heritage that have been passed down by two generations. Time criteria under
ICH may be too long because it is not necessary to delay ICH protection. ICH may become
extinct before it is passed down by two generations. Regarding ICH, the 2005 Convention
provides stipulations through its objective to protect and promote the diversity of cultural
expressions with the principle of sovereignty and the principle of the complementary
economic and cultural aspects of development.8 The Convention also states that protection
means the adoption of measures aimed at the preservation, safeguarding and enhancement
of the diversity of cultural expressions.

8

Convention on the Protection and Promotion of the Diversity of Cultural Expressions art 1.
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The beneficiaries for the 2003 Convention are ‘communities, groups and individuals’ (not
otherwise defined that as those who ‘create, maintain and transmit ICH’). The preamble
mentions that ‘communities’ includes ‘indigenous communities’. ‘Practitioners’ are
mentioned in Article 21. Many of the ICH elements that are inscribed on the Convention’s
lists or included in national inventories of ICH belong to local or indigenous
communities.9 The 2005 Convention describes the beneficiaries as individuals, artists,
groups, societies, cultural communities, social groups, cultures—including ‘the cultures
of persons belonging to minorities and indigenous people’—civil society, nongovernment organisations (NGOs), media and cultural industries. Various projects
financed by the Convention’s fund are concerned with the cultural expressions of
minorities or indigenous people.10
IP rights are mentioned once in Article 3(b) of the 2003 Convention:
[Nothing in this Convention may be interpreted as:]
(b) affecting the rights and obligations of States Parties deriving from any
international instrument relating to intellectual property rights or to use of
biological and ecological resources to which they are parties.
The 2003 Convention operational directives mention IP rights twice:
Operational Directives 104. States Parties shall endeavour to ensure, in particular
through the application of intellectual property rights, privacy rights and any other
appropriate form of legal protection, that the rights of the communities, groups

9
10

Smeets (n 1) 7.
Ibid.
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and individuals that create, bear and transmit their intangible cultural heritage are
duly protected when raising awareness about their heritage or engaging in
commercial activities.
The 2005 Convention preamble recognises ‘the importance of IP rights in sustaining those
involved in cultural creativity’. However, IP rights are not mentioned in the text of the
Convention, nor in its operational guidelines.
3.2.4 Works Under the 2003 and 2005 Conventions
In the beginning of the UNESCO system and during the program for Masterpieces of the
Oral and Intangible Heritage of Humanity, there was no obligation to create a national
inventory. During the program, it was the State who applied, conducted research and
fulfilled other requirements. Since 2008, in line with the UNESCO change of concept,
which was community-based, there appeared the obligation to create national inventories.
Formerly, ICH safeguarding in UNESCO was nation-based rather than community-based,
which it is now.11 With the change from nation-based to community-based safeguarding,
a change also occurred in the application mechanism.
The Proclamation of Masterpieces of the Oral and Intangible Heritage of Humanity was
launched in 1997. The masterpieces list began in 2001 with 19 elements; a further 28 were
listed in 2003 and another 43 in 2005. There have been a total of 90 masterpieces
proclaimed and no new proclamations will be organised. The proclamation masterpieces
program was part of the final phase of preparations for the 2003 Convention. The

11

For Indonesia, this happened at the Masterpieces program implementation for inscriptions of
Indonesian Kris/Keris and Wayang puppet theatre.
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program’s objectives and criteria were concerned with forms of popular culture, TCE and
cultural spaces (e.g., places where regular cultural and popular activities were
concentrated, such as markets squares and festivals). The cultural expressions and spaces
proposed for the proclamation had to demonstrate their outstanding value as masterpieces
of human creative genius, provide evidence of their roots in community cultural traditions
and histories, be a means of affirming the cultural identities of the cultural communities
concerned, provide proof of excellence in the application of the skill and technical
qualities displayed, affirm their value as unique testimonies of living cultural traditions
and to be at risk of degradation or of disappearing. The cultural form must be in line with
the ideal principles set by UNESCO, particularly the Universal Declaration of Human
Rights. Proposals applying for proclamation had to include total participation evidence,
community agreements and provide action plans for protecting the culture, which should
be explained in the form of cordial cooperation with culture-bearers.
The final phase preparations continued with evaluations of the 1989 recommendation
during the 1990s. In June 1999, there was a final evaluation of ‘inadequate’ applications
from the 1989 recommendation. The general conference requested UNESCO to undertake
a preliminary feasibility study in November 1999, which was followed by the executive
board authorising DGIP to prepare a new legal instrument in May 2001 for the general
conference in October 2001. UNESCO organised independent experts meetings to discuss
scope and definitions (e.g., Turin, 2001; Rio, 2002; Paris, 2002) and to prepare a
preliminary draft for the 2002 Convention in Paris.12

12

Smeets (n 1) 12.
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The proclamation of the masterpieces classified as cultural goods associated with orality
or the immaterial dimension recognised the importance of oral and immaterial heritage.13
The immaterial, which has had difficulty in becoming part of the Western concept of
heritage, is the nucleus of the definition of identity of some societies, such as that of Japan,
in which the legislation protecting cultural goods encompasses individuals.14 From 1955,
this legislation made a distinction between immaterial cultural goods (e.g., theatre, music
and dance) and art or artisan professions and the individuals endowed with this knowledge
and the task of transmission.15 The system of living human treasure of UNESCO was
created in Japan in 1950 and rapidly spread to other countries. It is regarded as an
instrument that concretised the 1989 recommendations. 16 The extensions of the
convention of world heritage to the immaterial in 1994 was a tangible sign that there was
a new attitude towards multiple expressions of cultural heritage. It was a step in
overcoming the Eurocentric perspective of heritage, in which cultural diversity was
accepted as a source of enrichment for all humanity.
There were several works towards the 2005 Convention, including Our Creative
Diversity, which was prepared by independent experts from UNESCO’s World
Commission on Culture and Development in 1996.17 In 1998, the Conference of Ministers
of Culture was held in Stockholm, which established a network of ministers to discuss the
place of cultural goods and services in international trade and to advance a Convention

13

14
15
16
17

Marilena Vecco, ‘A Definition of Cultural Heritage: From the Tangible to Intangible’ (2010)
11 Journal of Cultural Heritage 321, 324.
Ibid.
Ibid.
Ibid.
Smeets (n 1) 14.
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on the issue, plus a supporting NGO of International Network on Cultural Policy.18 The
Council of Europe adopted the Declaration on Cultural Diversity in 2000 and the
UNESCO Universal Declaration on Cultural Diversity in 2001.19 In 2003, following
authorisation by the general conference, independent experts, with support from the
UNESCO secretariat, studied feasibility and prepared a preliminary draft, then finalised
the text during three governmental meetings of experts in 2004–2005.20
The 2003 UNESCO Convention’s four mechanisms were utilised by State parties to
safeguard some of their ICH:
1. Urgent Safeguarding List (List of Intangible Cultural Heritage in Need of
Urgent Safeguarding).
2. Representative List (Representative List of the Intangible Cultural Heritage of
Humanity).
3. Register of Best Safeguarding Practices.
4. International Assistance.21
Several challenges arose in terms of debates and opposing states within UNESCO. Within
the UNESCO secretariat, there was not full support for the 2003 and 2005 Conventions.22
Group 1 states, including Australia and New Zealand, were not in favour of the 2003
Convention and there were debates on the need for the list, the contributions fund and the

18
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20
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Ibid.
Ibid.
Ibid.
Convention for the Safeguarding of the Intangible Cultural Heritage arts 16–19. See also
ICH UNESCO, ‘2003 Convention for the Safeguarding of the Intangible Cultural Heritage’
(Media Kit, Sixth Session of the Intergovernmental Committee for the Safeguarding of the
Intangible Cultural Heritage, Bali, 22–29 November 2011) 9.
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place of communities versus NGOs and centres of expertise in future implementation.23
There was also debate on avoiding the widely perceived Eurocentric bias of the 1972
UNESCO World Heritage Convention and its approaches. 24 Further, the US, Israel, Japan
and at different times, Argentina, Australia, Brazil, Colombia, India, Mexico, New
Zealand and Turkey, were not in favour of the 2005 Convention.25 A debate on the 2005
Convention regarded its scope and relation to other international instruments.26
The latest development in UNESCO for safeguarding ICH is the Recommendation
Concerning the Protection and Promotion of Museum and Collection, Their Diversity and
Their Roles in Society 2015. The background for the recommendation is that the
protection and promotion of cultural and natural diversity are major challenges of the
twenty-first century and in this respect, museums and collections constitute primary
means by which tangible and intangible testimonies of nature and human cultures are
safeguarded. This background is based on museums’ primary functions of preservation,
research, cultural transmission and learning. Museums also have the potential to raise
public awareness of the value of culture and natural heritage and the responsibility of all
citizens to contribute to their case and transmission. The 2015 recommendation is
important to ensure sustainable development, through the preservation and protection of
heritage, the protection and promotion of cultural diversity, the transmission of scientific
knowledge and the development of creative industries and tourism. The recommendation

23
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Ibid.
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was also concerned with changes brought about by the rise of information and
communication technologies, such as digital technology and the internet.
Further, the emergence and development of global business activities and the inception of
the internet resulted in the creation of a new field of legal studies concerned with crossborder enforcement of IP rights, which is known as private international law and IP.27 The
object of private international law and IP is mainly related to the private enforcement of
IP rights.28 In this context, ‘private’ enforcement is understood to mean legal measures
taken by private parties, such as proprietors of IP rights and persons exploiting IP rights
with or without authorisation.29 Private international law and IP could also be considered
a special area of private international law dealing with the enforcement of IP rights.30
Accordingly, legal problems that arise in the course of the enforcement of IP rights are
mainly related to the exercise of international jurisdiction of the court, applicable laws
and the recognition and enforcement of foreign court judgments rendered in disputes over
IP rights.31
After 2012, UNESCO underwent a change so that States could not approach the
evaluating body. Formerly, such an approach could be done with regards to consultation,
requesting guidelines and conducting seminars. Even though the approach was not done
to influence UNESCO’s decision, it could be understood as lobbying, which could revoke

27

28
29
30
31

Toshiyuki Kono and Paulius Jurčys, ‘General Report’ in Toshiyuki Kono (ed), Intellectual
Property and Private International Law: Comparative Perspectives (Hart Publishing, 2012)
6.
Ibid.
Ibid.
Ibid.
Ibid.
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the ongoing application. This change demonstrates that UNESCO is also undergoing
change.
The US is no longer a UNESCO sponsor. Currently, the US, which has registered seven
ICH in the ICH list, can only apply once every two years. Formerly, they could register
every year. Such a situation is heavily influenced by the funding limitation within
UNESCO since it only receives several proposals. The changes in UNESCO are a
challenge for Indonesia. However, it does not prevent Indonesia from continuing its
efforts to safeguard ICH.
Indonesia is considered to be a successful state in its ratification of the UNESCO 2003
Convention. Although it did not ratify the 2003 Convention until 2007, Indonesia has
since become a member of IGC. Indonesia’s membership and participation were
significant between 2010 and 2014, when it received a mandate as a committee member.
Between 2012 and 2018, Indonesia participated in statutory meetings of the IGC, the
General Assembly and the open-ended IGC Working Group on the Scale or Scope of an
Element in 2012.32 Indonesia is a member of the executive board from 2017–202133 and
a committee member of the IGC for the 2005 Convention for 2015–2019.34
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ICH UNESCO, ‘Membership and Participation’ <https://ich.unesco.org/en/state/indonesiaID?info=mandates-and-participation> accessed 9 May 2019.
‘Around the World: RI Elected to UNESCO Executive Board’, The Jakarta Post (10
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Board’ <https://en.unesco.org/executiveboard/representatives> accessed 25 September 2019.
UNESCO Diversity of Cultural Expressions, ‘Eleventh Ordinary Session of the
Intergovernmental Committee’ <https://en.unesco.org/creativity/convention/governingbodies/intergovernmental-committee/11th> accessed 25 September 2019.
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3.3 WIPO System for the Protection of ICH
3.3.1 IP Legal Framework and Global Governance Architecture
WIPO is one of the oldest specialised agencies of the UN, with key milestones, including
the creation of the 1883 Paris Convention for the Protection of Industrial Property, the
1886 Berne Convention for the Protection of Literary and Artistic Works and adoption of
the 1891 Madrid Agreement, which was the first international IP filing service of the
Madrid system for the international registration of marks. 35 In 1893, the two secretariats
set up to administer the Paris and Berne Conventions combined to form the United
International Bureaux for the Protection of Intellectual Property (BIRPI).36 The
Convention Establishing the World Intellectual Property Organization was signed at
Stockholm on 14 July 1967 and entered into force in 1970, from which BIRPI became
WIPO, with the status of an intergovernmental organisation.37 WIPO became a
specialised agency of the UN in 1974 and currently has 191 member states.
WIPO’s mission is to enable governments, businesses and individuals in member states
to realise the potential benefits of IP as a driver of innovation and creativity. 38 The
mandate of WIPO is to assist in the encouragement and the protection of innovation and
creativity for the benefit of the entire world. There are four main activities undertaken by
WIPO:

35

36
37
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WIPO, ‘A Brief History’ <www.wipo.int/about-wipo/en/history.html> accessed 16
December 2018.
Ibid.
Ibid; Convention Establishing the World Intellectual Property Organization
<www.wipo.int/treaties/en/convention/> accessed 16 December 2018.
Ibid.
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-

To act as a global forum for IP policy, services, information and cooperation, to
establish international norms or international norm-setting.

-

To promote economic development. The economic development tends to expand
most of the areas of activity, such as in the WIPO Worldwide Academy.

-

To provide global IP infrastructure.

-

To provide IP-related services to industries globally.

WIPO also manages the TRIPS Agreement on behalf of the WTO. Other than WIPO,
there are the WTO and the International Union for the Protection of New Varieties of
Plants, who are the main players in the IP global governance architecture at the
multilateral level. Other organisations in the system include the UN’s Food and
Agriculture Organization, WHO, the secretariat to the Convention on Biological
Diversity, the Internet Corporation for Assigned Names and Numbers and related regional
organisations.
3.3.2 WIPO’s Works on ICH
WIPO’s work related to ICH is perhaps older than that of UNESCO in its normative
aspects. 39 A conference on the revisions of the Berne Convention for the Protection of
Literary and Artistic Works in 1967 introduced ‘folklore’ protection for the time.40 This
was followed by jointly rendered assistance with UNESCO to a Tunisian Governmental
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Christoph Antons, ‘Epistemic Communities and the People without History: The
Contribution of Intellectual Property Law to the “Safeguarding” of Intangible Cultural
Heritage’ in Irene Calboli and Srividhya Ragavan (eds), Diversity in Intellectual Property:
Identities, Interests and Intersections (Cambridge University, 2015) 453–71.
Christoph B Graber, ‘Institutionalization of Creativity in Traditional Societies and in
International Trade Law’ in Shubha Ghosh and Robin P Malloy (eds), Creativity, Law and
Entrepreneurship (Edward Elgar, 2011) 234–63.
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Expert Committee, which drafted a Model Law on Copyright for developing countries
that included provisions on folklore41 and by the UNESCO/WIPO Model Provisions for
National Laws on the Protection of Expressions of Folklore Against Illicit Exploitation
and Other Prejudicial Actions, which was drafted in 1982 and published in 1985.42
For several years, WIPO has been in search of a model for IP systems and ICH,
recognising the need to find common ground and a global assessment of needs and
expectations of ICH holders. Therefore, it established the IGC in 2000. Prior to the
establishment of the IGC, WIPO’s ICH-related focus included several significant
activities:
-

Roundtable on IP and indigenous people in 1998.

-

Nine fact-finding missions on traditional knowledge, innovations and creativity in
Caribbean countries, Arab countries, South Asia, South Pacific, Southern and
Eastern Africa, West Africa, South Africa, Central America and North America.
The missions explored and identified IP needs and expectations of traditional
knowledge holders and studied current approaches and future possibilities for the
protection of traditional knowledge to generate findings repatriated to traditional
knowledge holders. The common findings were that traditional knowledge
systems were frameworks for continuing creativity and innovation and that
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J G Weiner, ‘Protection of Folklore: A Political and Legal Challenge’ (1987) 18(1)
International Review of Industrial Property and Copyright Law 56, 56–92; Christoph Antons
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traditional knowledge was a constantly renewed source of wealth for which all
branches of IP law were relevant.43
-

Four regional consultations on protection of folklore in Africa, Asia–Pacific, Arab
region and Latin America, with recommendations of expansions of WIPO’s work
plan on legal or technical assistance, training in folklore documentation, financial
support for national and regional institutions and working towards an effective
international regime to protect expressions of folklore.44

-

Roundtable on IP and traditional knowledge in 1999.

-

Participation in international processes, such as CBD, FAO and UNESCO.

-

Cooperation with intergovernmental organisations (IGOs) and NGOs.

-

Integration of ICH into WIPO’s development for cooperation activities.45

Between its establishment and 2009, the IGC only had brainstorming discussions, without
any promising developments in negotiations. In 2009, WIPO member States decided that
the ICG should begin formal text-based negotiations with the objective of reaching
agreement on one or more international legal instruments, which would ensure the
effective protection of the issues.
3.3.3 Recent Developments on Negotiations on IP and GRTKTCE
Issues of ICH were new to the IP world 20 years ago. However, there is still no consensus
at the international level on how to deal with these matters. WIPO has achieved very little
in respect of ICH. It has talked much but not succeeded in its primary task of developing
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a convention on the protection of GRTKTCE and it seems that its members cannot reach
a consensus because of self-interest. WIPO spent several years attempting to reach
agreement on terminologies. The characteristics of TCE:46
-

are handed down from generation to generation, either orally or by imitation

-

reflect a community’s cultural and social identity

-

are often made by ‘authors unknown’ and are regarded as ‘belonging’ to a
community under customary laws

-

are constantly evolving, developing and being recreated within a community.

Negotiations in WIPO have focused on preferred treaty-based protection and safeguarding
across the broad spectrum of ICH subject matter between like-minded countries and
developed countries. Negotiation has been divided into issues of traditional knowledge
and folklore or TCE and genetic resources, which become one negotiation package.
Unfortunately, there has been almost no meeting point between developing and developed
countries. Developed countries rejected a legally binding instrument and wanted a soft
law for TCE. Among the developed countries, some believed that safeguarding systems
in UNESCO have been sufficient to protect TCE.
Traditional knowledge is a grey area between genetic resources and TCE, on which the
EU and other developed countries have not given taken a clear stance. Traditional
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Paul Kuruk, ‘Key Policy Issues on Intellectual Property and Traditional Cultural
Expressions’ (Paper, Seminar on Intellectual Property and Traditional Cultural Expressions,
WIPO, Geneva, 8 June 2017)
<https://www.wipo.int/edocs/mdocs/tk/en/wipo_iptk_ge_17/wipo_iptk_ge_17_presentation_
3kuruk.pdf> (accessed 2 April 2020).
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knowledge-related issues contain more genetic resources, so developed countries have
displayed more willingness in this matter than the TCE.
WIPO has attempted to determine the appropriate role of IP in the protection, preservation
and promotion of the issues through two ways of normative development and capacity
building. The committee has considered normative development so that it can develop a
sui generis system of protection at the international level for the issues and a system based
on IP principles, values and systems. The focus has been on the prevention of
misappropriation and misuse, rather than preservation and safeguarding.
In the current stage of negotiation for TKTCE (36th session), there are several questions
being considered by member States:47
-

Why protect?—Aims and objectives of protection.

-

What is the subject matter?

-

What should be protected?

-

Who should benefit?—Beneficiaries. It is obvious that communities should
benefit, but for some member States, the State should also benefit from the
protection.

-

What acts should be forbidden?—Scope of protection.

-

What are the exceptions and limitations?

These five first questions are the core questions in the negotiation. There are additional
questions, including:48
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The 36th WIPO IGC on Intellectual Property and Genetic Resources, Traditional Knowledge
and Folklore Session, 29 June 2018.
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-

How long should the rights last for?—Duration.

-

Should there be formalities?—Whether to register TCE or traditional knowledge
to receive protection. The tendency of member States is to not formalise the
process, although at the national level there are some examples of registration
systems.

-

What sanctions or penalties should be applied?

-

Should rights be retrospective?

-

How should foreign rights be treated?

These questions are reflected in negotiated TKTCE texts, which mirror each other because
they deal with the same type of issues and questions.
The current stage of the international negotiation on genetic resources is that some of the
proposed mechanisms and solutions are reflected in the negotiated text. There is a
provision of mandatory disclosure requirements and provision for no new disclosure or
no additional disclosure requirements. There are also defensive measures through
databases and due diligence provisions.
The IGC has debated fundamental terms relating to GRTKTCE and ICH for several years
without coming to a consensus. The latest draft proposes the following suggested ICHrelated terminologies. For example, the IGC Draft Articles on Policy Objectives for the
Protection of Traditional Knowledge, of July 2014 and the Draft Provision for the
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Protection of Traditional Cultural Expressions or Expressions of Folklore, of April
201449 include:
-

Scope or coverage: tangible and intangible, in which culture and traditional
knowledge are expressed, manifested or formed, such as pictures, designs,
sculptures, clothing, mosaics, woodwork, works made from steel, gems, textiles,
carpets, handicrafts, musical instruments and architecture.

-

Categories of intangible expressions: (i) verbal expressions (e.g., stories, poetry,
epics, words, names and symbols); (ii) musical expressions; and (iii) movement
expressions (e.g., dance and performance).

-

Requirements of an expression: (i) created from creative intellectual activity,
which covers communal activities and individual activities; (ii) possessing
characteristics from cultural identity and social and cultural heritage from a certain
community (i.e., there is a relationship between TCE and a community’s identity
and heritage and TCE must be original or an attribute of a community); and (iii)
guarded, used or developed by a community or by individuals through right or
obligation according to the community’s customary laws and practices.

Further, the Consolidated Document Relating to Intellectual Property and Genetic
Resources50 from the 36th IGC Session has been explicitly refused by the US and Japan
and implicitly by Group B countries such as Switzerland.51 The basis for the next round
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See generally the 28th WIPO IGC on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore Session, ‘Protection of Traditional Knowledge: Draft Articles’,
Geneva, 7–9 July 2014 (WIPO/GRTKF/IC/28/5, 2 June 2014).
WIPO, ‘The Consolidated Document relating to Intellectual Property and Genetic Resources
REV. 2 (clean)’ (29 June 2018, at 12:30pm).
The 36th WIPO IGC on Intellectual Property and Genetic Resources, Traditional Knowledge
and Folklore Session (n 47); interview by the author with Adi Dzulfuat, Deputy Director on
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of negotiations is the Consolidated Document Relating to Intellectual Property and
Genetic Resources from the 35th Session.52
For the latest development, the 40th IGC Session concluded the sixth and the final session
under the current IGC mandate for 2018–2019 on 21 June 2019, which addressed several
issues:53
On Agenda Item 7 … the IGC plenary agreed by consensus:
-

That

the

draft

articles

on

WIPO/GRTKF/IC/40/6,54

GRTKTCE,

contained

in

WIPO/GRTKF/IC/40/1855

documents
and

WIPO/GRTKF/IC/40/1956 respectively, be transmitted to the 2019 WIPO
General Assembly.
-

To transmit the Chair’s Text of a Draft International Legal Instrument
Relating to Intellectual Property, Genetic Resources and Traditional

52
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Trade Disputes and IP, Directorate of Trade, Commodities and IP, Directorate General of
Multilateral Affairs, Negotiator for the IGC, Ministry of Foreign Affairs (WIPO
Headquarters, 28–29 June 2018).
WIPO, IGC on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, ‘The Consolidated Document Relating to Intellectual Property and Genetic
Resources’ (3 June 2016), 35th Session, 19–23 March 2018 (WIPO/GRTKF/IC/35/4, 14
December 2017).
WIPO, ‘IGC 40 Summary’ (25 June 2019)
<https://www.wipo.int/tk/en/news/igc/2019/news_0009.html> accessed 24 September 2019.
Indonesia was one of the vice chairs of the session with participants from 94 countries and 31
observers attended the session.
WIPO, ‘Consolidated Document Relating to Intellectual Property and Genetic Resources’
(WIPO/GRTKF/IC/40/6, 9 April 2019)
<https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=433262> accessed 25 September
2019.
WIPO, ‘The Protection of Traditional Knowledge: Draft Articles’ (WIPO/GRTKF/IC/40/18,
19 June 2019) <https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=439126> accessed
25 September 2019.
WIPO, ‘The Protection of Traditional Cultural Expressions: Draft Articles’
(WIPO/GRTKF/IC/40/19, 19 June 2019)
<https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=439151> accessed 25 September
2019.
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Knowledge Associated with Genetic Resources57 to the 2019 WIPO General
Assembly.
-

To recommend to the 2019 WIPO General Assembly that the mandate of the
Committee be renewed for the 2020–2021 biennium and to recommend to the
2019 General Assembly the terms of the mandate and work program for 20202021.

-

To recommend that the 2019 WIPO General Assembly recognise the
importance of the participation of indigenous peoples and local communities
in the work of the Committee.

The General Assembly will reinforce the 40th ICG Session’s decision in the form of an
adoption of the GRTKTCE agenda in its decision. Based on the Consolidated Document
Relating to Intellectual Property and Genetic Resources, 58 protection for genetic
resources seems to lead to patents and may lead to other IP protection for TKTCE. It was
suggested by Indonesia’s negotiator in the IGC that one single text provided by the IGC
Chair, which was the result of a compromise by the member States, was more acceptable
for the next negotiation than the three texts on GRTKTCE, which were a result of
negotiations within the IGC.59
There are very complex aspects happening in the negotiation on these issues. As a result,
the draft articles have kept changing. The development in WIPO in respect of ICH

57
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WIPO, ‘Chair’s text on GRs and ATK’ (WIPO/GRTKF/IC/40/CHAIR TEXT, 7 June 2019)
<https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=438199> accessed 25 September
2019.
WIPO (n 54).
Correspondence by the author with Adi Dzulfuat, Counsellor, Economic Affairs, Indonesian
Embassy Vienna, Ministry of Foreign Affairs (25 September 2019).
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demonstrated the lack of agreement and progress rather than being a parliamentary
drafting exercise.
Regarding Indonesia’s role in WIPO negotiations, during the 2009 Montreux meeting on
GRTKTCE, Indonesia initiated the formation of a like-minded countries group.60 In 2009,
Indonesia formally requested discussions using text-based negotiations for three issues in
WIPO IGC. In the same year, Indonesia was positioned as the coordinator of the likeminded countries group, which consists of 60 to 64 developing countries, who want
legally binding instruments on the protection of these issues in the WIPO IGC.
Developing countries in the group have encouraged a sui generis instrument on ICH. As
the group coordinator, within negotiations, Indonesia would be the first country to deliver
its position on each article. Indonesia has become a benchmark for other countries who
work behind it.
This situation demonstrated Indonesia’s active role in the multilateral negotiation on the
issues. In 2019, Indonesia continues to play an active role by chairing international
meetings related to the protection of genetic resources and TCE.61
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WIPO, ICG on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, 15th Session, Geneva, 7–11 December 2009 (Report, WIPO/GRTKF/IC/15/7, 14
May 2010) item 40.
Permanent Mission of the Republic of Indonesia to the United Nations, World Trade
Organization and Other International Organizations, ‘Indonesia Pimpin Pertemuan
Internasional terkait Perlindungan Sumber Daya Genetik dan Ekspresi Budaya Tradisional’
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3.4 WTO and ICH
3.4.1 GIs for Protecting ICH
The WTO does very little in respect of ICH. The WTO’s TRIPS Agreement62 material
could come under WIPO because it administers the agreement, as could the Paris
Convention for the Protection of Industrial Rights63 and the Lisbon Agreement for the
Protection of Appellations of Origin and Their International Registration.64
The TRIPS Agreement protects ICH with GI. Article 22 of the TRIPS Agreement
stipulates that:
Article 22—Protection of Geographical Indications
1. Geographical indications are … indications which identify a good as
originating in the territory of a Member or a region or locality in that territory,
where a given quality, reputation or other characteristic of the good is
essentially attributable to its geographical origin.
2. …, Members shall provide the legal means for interested parties to prevent:
(a) the use of any means in the designation or presentation of a good that
indicates or suggests that the good in question originates in a geographical
area other than the true place of origin in a manner which misleads the
public as to the geographical origin of the good;

62

63
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Agreement on Trade Related Aspects of Intellectual Property Rights (effective 1 January
1995).
Paris Convention for the Protection of Industrial Rights (adopted 1883).
Lisbon Agreement for the Protection of Appellations of Origin and Their International
Registration of 31 October 1958 (revised at Stockholm 14 July 1967 and amended 28
September 1979).
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(b) any use which constitutes an act of unfair competition within the meaning
of Article 10bis of the Paris Convention (1967).
3. A Member shall, ex officio if its legislation so permits or at the request of an
interested party, refuse or invalidate the registration of a trademark which
contains or consists of a geographical indication with respect to goods not
originating in the territory indicated, if use of the indication in the trademark
for such goods in that Member is of such a nature as to mislead the public as
to the true place of origin.
The Paris Convention also provides limited protection in respect of ICH with indications
of source or appellation of origin. For indications of source or appellations of origin,
Articles 1(2) and 10 of the Paris Convention state:
Article 1
The protection of industrial property has as its object patents, utility
models, industrial designs, trademarks, service marks, trade names,
indications of source or appellations of origin and the repression of Article
10 bis [Unfair Competition]:
Article 10ter
(2) They undertake, further, to provide measures …, to take action in the courts
or before the administrative authorities, with a view to the repression of the
acts referred to in Articles 9, 10 and 10 bis, in so far as the law of the country
in which protection is claimed allows such action by federations and
associations of that country [unfair competition].
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Further related provisions in respect of ICH may be found in the Lisbon Agreement for
the Protection of Appellations of Origin and Their International Registration. Article 2(1)
states that:
‘Appellation of origin’ means the geographical denomination of a country, region
or locality, which serves to designate a product originating therein, the quality or
characteristics of which are due exclusively or essentially to the geographical
environment, including natural and human factors.
Article 3 states that:
Protection shall be ensured against any usurpation or imitation, even if the true
origin of the product is indicated or if the appellation is used in translated form or
accompanied by terms such as ‘kind’, ‘type’, ‘make’, ‘imitation’, or the like.
Again, the WTO does little to protect ICH under its treaties under GI, indications of source
or appellation of origins and unfair competition.
3.4.2 Discussions Between ICH and Trade
Tomer Broude argued that the Convention for the Safeguarding of the Intangible Cultural
Heritage 2003 ‘was not intended to have legal repercussions in international trade’.65
However, ICH may interrelate with international trade provisions under various
circumstances, since international trade activities may contain ICH that are inscribed on
the UNESCO representative list, such as Kimjang of Korea, Indonesian Batik and beer
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Tomer Broude, ‘Mapping the Potential Interactions between UNESCO’s Intangible Cultural
Heritage Regime and World Trade Law’ (24 June 2017, Hebrew University of Jerusalem
Legal Research Paper No 17–30) 1–50.
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culture in Belgium.66 These examples may interrelate with several international trade
laws, such as the General Agreement on Tariffs and Trade (GATT),67 the General
Agreement on Trade in Services,68 the Agreement on Technical Barriers to Trade, the
Agreement on the Application of Sanitary and Phytosanitary Measures and subsidies
under WTO.69
Vadi’s paper, which focused on food wars, emphasised that an issue on ‘food-related trade
conflict and disputes do not have a typical form and may relate to different areas of
international trade law, ranging from IP law to agricultural law’.70 Another area of
interrelation among food, cultural practices and IP is that of GI, including products like
coffee, cheese, wine and spirits.71
In this case, GI can be a possible instrument for protecting ICH. Valentina Vadi suggested
that there are three dimensions of culture are relevant to GIs, namely, the culture of
producing a given type of food, the culture of consuming certain food and the culture of
identity in which a good is somehow representative of a group’s cultural identity. 72 An
international economic law relationship with the protection of food as being intangible
heritage includes areas ‘beyond the purview of IP, for example the EU ban on the
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General Agreement on Tariffs and Trade (signed 30 October 1947).
General Agreement on Trade in Services (entered into force January 1995).
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commercialisation of seal products caused a cultural skirmish across the Atlantic’.73
Another area of cultural resistance, in which the clash between free trade and cultural
attitude is evident relates to food safety under the WTO’s Agreement on the Application
of Sanitary and Phytosanitary Measures, regarding the interpretation of scientific
evidence.74 The different approaches to risk and food safety based on different cultural
understandings of food have given rise to disputes at the WTO regarding hormones and
genetically modified organisms (GMOs).75
Singh questioned whether international trade in cultural products threatens cultural
diversity in the developing world.76 Conceptually, cultural diversity viewed from the
perspective of the nation-state is problematic because they politically make this claim to
protect their self-interest globally.77 Empirically, Singh demonstrated that nation-states at
the forefront of the movement to protect cultural diversity are ‘something that is not
apparent in the mercantilist position taken by these states with respect to international
trade in cultural products’.78 These cultural voices are ‘growing economically and socially
and cannot be dismissed as playing second fiddle to those from the developed world’.79
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Nearly all WTO members emphasise the importance of tourism, especially in terms of its
contribution to employment and generating foreign exchange.80 Tourism is closely linked
to ICH and is interrelated with international trade.81 ICH or cultural tradition is one aspect
that helps tourist sites to attract visitors and to gain economic value82 and is an important
element in the economy.83
Vadi investigated cultures from the perspectives of foreign direct investment, natural
resources and indigenous heritage in international investment law.84 This article
emphasised issues between cultures and international trade since ICH does not correspond
to the Western vision of cultural beauty.85
Further, there is discourse between WTO and the UNESCO on the Convention on the
Protection and Promotion of the Diversity of Cultural Expressions 2005 and the clash
between cultures and trade.86 In October 2005, the UNESCO general conference adopted
the 2005 Convention, which declared that ‘cultural activities, goods and services have
both an economic and cultural nature … and must therefore not be treated as solely having
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WTO, ‘Tourism and Travel-related Services’
<www.wto.org/english/tratop_e/serv_e/tourism_e/tourism_e.htm> accessed 16 December
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Counterbalance to the WTO’ (2006) 9(3) Journal of International Economic Law 553, 553–
74.
122

Chapter 3

economic value’. The UNESCO press release upon the adoption of the 2005 Convention
stated:
The rights and obligations of Parties under the 2005 Convention … include a series
of policies and measures aimed at protecting and promoting the diversity of
cultural expressions, approaching creativity and all it implies in the context of
globalization, where diverse expressions are circulated and made accessible to all
via cultural goods and services.87
In favour of the WTO, it stated:
The Convention cannot properly and must not be read to prevail over or modify
rights and obligations under other international agreements, including WTO
Agreements. Potential ambiguities in the Convention must not be allowed to
endanger what the global community has achieved, over many years, in the areas
of free trade, the free flow of information and freedom of choice in cultural
expression and enjoyment.88
The assertion in the 2005 Convention does not affect the rights or obligations of parties
under other international treaties.89 The 2005 Convention addressed the trade or culture
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problem primarily from a cultural perspective and might not have adequately considered
the positive effects of trade liberalisation.90
The importance of the Convention for the WTO can be observed from the legitimacy and
scope of UNESCO as an international organisation and the formality and speed of its
operations.91 Possible conflicts with the WTO rules within the broad scope of the
UNESCO Convention could create difficulties for the WTO treatment of many culturerelated goods and services, such as audio-visual products, books and periodicals, food,
wine and spirits (especially those subject to GI or of regional significance) and tourism.92
However, it is evident from the outset that a culture-focused agreement outside the WTO
is unlikely to provide a satisfactory resolution for WTO members.93
Several key features of the UNESCO 2005 Convention and their connection to certain
WTO rules include:
-

… the objective of the Convention is ‘to give recognition to the distinctive nature
of cultural activities, goods and services as vehicles of identity, values and
meaning’.

-

The substance of the Convention begins with certain ‘Guiding Principles’ in
Article 2.

-

Article 6 measures could be inconsistent with national treatment obligations in the
WTO.
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-

Article 8 contains rights that could be exercised contrary to national treatment, …
as a cultural safeguard.

-

Article 7.1(a) could also raise national treatment concerns in the WTO context.

-

Article 12 requires parties ‘to strengthen their bilateral, regional and international
cooperation … to the promotion of the diversity of cultural expressions … notably
to … encourage the conclusion of co-production and co-distribution agreements’.

-

Article 16 states ‘developed countries shall facilitate cultural exchanges with
developing countries by granting, …, preferential treatment to artists and other
cultural professionals and practitioners, as well as cultural goods and services from
developing countries’.

-

Article 20.1 states that parties ‘shall foster mutual supportiveness between this
Convention and the other treaties …’ and that, ‘when interpreting and applying
other treaties …, Parties shall take into account the relevant provisions of this
Convention’.

-

Article 20.2 states that ‘nothing in this Convention shall be interpreted as
modifying rights and obligations of the Parties under any other treaties …’.

-

Article 21 states that parties ‘undertake to promote the objectives and principles
of this Convention in other international forums …’.

-

Article 25 has a dispute settlement mechanism.94

A domestic problem is that countries do not always attain seamless coordination in their
trade and cultural affairs.95 The discussion between UNESCO and the WTO on an
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argument of cultures developed several recommendations. First, that the UNESCO
Convention encourages WTO members to pay more attention to trade in cultural goods
and make further efforts to negotiate a solution within the WTO that better meet the trade
and cultural objectives of all members.96 Second, that parties may attempt to resolve
disputes regarding WTO-inconsistent cultural policy measures outside the WTO, since
the UNESCO Convention is also likely to affect the interpretation of WTO provisions. 97
The discussion of ICH, especially TCE, is relatively weak within the WTO. This can be
observed in the ‘W52 group’ proposal, in which there was no clear stance with regards to
the TCE protection.98 This proposal weighed more on the protection of genetic resources.
This could also be a criticism that there was no balance between genetic resources and
TCE negotiations. This may have happened due to unexplored aspects of TCE
commercialisation.99 However, this reason has no strong basis since traditional cultural
expression elements are much contained in goods, in which there are many TCE goods.
Another reason that could be more relevant is that the approach of developed countries in
WTO, such as Switzerland and EU, was more directed to the protection of GI so that the
issue on traditional cultural expression was not discussed in balance.
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3.5 ICH Within ASEAN
3.5.1 Fundamentals of ASEAN
ASEAN was established on 8 August 1967 in Thailand with the signing of the ASEAN
Declaration (Bangkok Declaration) by Indonesia, Malaysia, the Philippines, Singapore
and Thailand.100 Its primary aim and purpose is to promote political, economic and social
cooperation and regional stability.101 ASEAN fundamental principles are contained in the
Treaty of Amity and Cooperation in Southeast Asia 1967. The motto of ‘ASEAN One
Vision, One Identity, One Community’ is upheld by ten member States: the five founding
countries, and Brunei Darussalam, Cambodia, Lao People’s Democratic Republic,
Myanmar and Vietnam.102
The ASEAN Charter, which entered into force on 15 December 2008, serves as a
foundation to achieve the ASEAN community by providing legal status and institutional
frameworks for ASEAN. It codifies ASEAN norms, rules and values, sets clear targets
for ASEAN and presents accountability and compliance. With the ASEAN Charter in
force, ASEAN operates under a new legal framework and has established several new
organs to boost its community-building process. The ASEAN Charter has become a
legally binding agreement among member States and is registered with the UN secretariat,
pursuant to Article 102.1 of the UN Charter.103
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To support ASEAN Vision 2020, the 2003 ASEAN Summit in Bali endorsed three pillars:
the ASEAN Political Security Community, the ASEAN Economic Community (AEC)
and the ASEAN Sociocultural Community (ASCC).104 Each pillar has its own blueprint
and together with the Initiative for ASEAN Integration (IAI) Strategic Framework and
Initiative for ASEAN Integration Work Plan, they form the roadmap for the ASEAN
community.
In the context of IP, AEC was effectively in force from 1 January 2016. It covers all
economic aspects, including free flow of goods, services, investment, capital and skilled
labour, IP rights, business competition, e-commerce, micro, small and medium enterprise
(MSME) development, connectivity development and cooperation on free trade
agreements between ASEAN and its dialogue partners.105
The highest structure in ASEAN is the high-level conference, which consists of heads of
State of ASEAN members. The ASEAN Economic Ministers (AEM) sit below ASEAN’s
high-level conference, which consists of 10 ministers from each member State.
Indonesia’s AEM is its Minister for Trade. The Senior Economic Official Meeting
(SEOM) works below AEM. Indonesia’s SEOM is the Directorate General of
International Trade Negotiation in the Ministry of Trade. There are several working
groups below SEOM, including working groups on e-commerce, custom, trade in goods,
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trade in services, investment, standards and quality, quarantine, dispute settlement
mechanism task force and IP rights.106
3.5.2 IP Legal Framework and Initiatives for Safeguarding and Protecting ICH
In 1996, ASEAN established the ASEAN Working Group on Intellectual Property
Cooperation (AWGIPC), pursuant to the ASEAN Framework Agreement on Intellectual
Property Cooperation, which was signed by ASEAN member States in Bangkok in
1995.107 The AWGIPC aimed to transform ASEAN into an innovative and competitive
region through the use of IP and to ensure that the region remained an active player in the
international IP community. The AWGIPC, which is composed of the IP offices of the
ASEAN Member States, is the group responsible for regional IP issues.108
As the most important regional cooperation for Indonesia in the area of IP, ASEAN has
agreed on the ASEAN IP Rights Action Plan 2016–2025, which declared four strategic
goals for IP. It aimed to develop a more robust ASEAN IP system by strengthening IP
offices and building regional IP infrastructure and platforms to enhance the AEC. It also
targeted the development of an expanded and inclusive ASEAN IP ecosystem and
enhanced regional mechanisms to promote asset creation and commercialisation,
especially GI and traditional knowledge. From the four goals, traditional knowledge—
one of the elements of ICH—is mentioned along with GI, which are addressed as
mechanisms to promote IP protection and its utilisation within ASEAN.

106

Ibid; interview by the author with Dina Kurniasari, Deputy Director for Investment, SMEs,
Competitiveness and Issues in ASEAN, Directorate of ASEAN Negotiation, Directorate
General of International Trade Negotiation (Ministry of Trade, 21 March 2017).
107
ASEAN, ‘Intellectual Property’ <https://asean.org/asean-economic-community/sectoralbodies-under-the-purview-of-aem/intellectual-property/> (accessed 2 April 2020).
108
Ibid.
129

Chapter 3

To materialise the goals, there are 19 initiatives in the ASEAN IP Rights Action Plan
2016–2025. Most of the initiatives address regional harmonisation across the broad
spectrum of IP, regional integration, mutual capacity building and assistance,
infrastructure and services, enforcement and quality assurance.
The first aim and purpose of ASEAN is ‘to accelerate the economic growth, social
progress and cultural development in the region through joint endeavours in the spirit of
equality and partnership to strengthen the foundation for a prosperous and peaceful
community of Southeast Asian Nations’.109 This emphasises ‘cultural development’ as
being one of ASEAN’s aims and purposes.
Further, ASEAN fundamental principles in the Treaty of Amity and Cooperation in
Southeast Asia 1967 states that ‘mutual respect for the independence, sovereignty,
equality, territorial integrity and national identity of all nations is important to note in the
context of the safeguarding of ICH’. 110The aspect of ‘nation identity’ is one of the roles
and functions of ICH, which is emphasised by ASEAN fundamental principles.
The AEC Blueprint 2025 and the ASCC Blueprint 2025 consider IP rights and ICH-related
issues. Items 31.iv.c and d of the AEC Blueprint 2025111 mention GI or GRTKTCE (ICH):
c. Promote the commercialisation of geographical indication (GI) products in

ASEAN by improving the capacity of the productive sector in the development
of protection and branding strategies; and
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d. Promote a protection mechanism for GIs and GRTKTCE and assist in their
protection in ASEAN and in foreign markets.
The previous AEC Blueprint 2015 contained only one item regarding ICH protection
under an IP system, although it included a subtitle of IP rights.112 The last action of Item
v was to ‘promote regional cooperation on traditional knowledge, genetic resources and
cultural traditional expressions’. However, there has not been any specific action to
‘promote regional cooperation’ for ICH. The above action for ICH was too general and
vague. The AEC Blueprint 2025 is better drafted than the previous 2015 document. Even
though the issue is mentioned as an action plan of the 2025 blueprint, until now there has
been no specific agreement on ICH within ASEAN. In the development, there is only the
ASEAN Strategic Plan of Action on IP.
Item 4 of the strategic goals of the current ASEAN IP Rights Action Plan 2016–2025,
states that ‘regional mechanisms to promote asset creation and commercialization
particularly geographical indications and traditional knowledge are enhanced’. The action
plan also includes two initiatives: ‘Initiative 18: Promotes the commercialization of GIs
in ASEAN by improving the capacity of the productive sector in the development of
protection and branding strategies’, with two deliverables:113
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18.1. Training in the use of GIs, certification and collective marks to create
awareness to enhance the value of local products and services and post
registration management program.
18.2. Evaluate the protection mechanism of GIs and assist in the protection of
GIs in ASEAN and foreign market.
Next, ‘Initiative 19 promotes a protection mechanism for genetic resources, traditional
knowledge and traditional cultural expressions’ as forms of ICH. There are four
deliverables for this initiative:114
19.1. Conduct a preliminary study by interested ASEAN Member States,
(comparison study of several countries that have laws on genetic
resources/traditional knowledge/traditional cultural expressions).
19.2. Develop relevant national policies and laws related to the issues for
interested ASEAN Member States.
19.3. Develop a network of genetic resources and traditional knowledge
databases for interested ASEAN Member States.
19.4. Implement regional cooperation agreements such as a code of
conduct/MOC on the use of genetic resources by interested ASEAN Member
States.
The changes in the AEC Blueprint 2025 and the initiatives demonstrate the improvement
of the political will of ASEAN towards ICH protection. The deliverables of the initiatives
are clearer and contain more detail. In 2019, ASEAN performed an initiative in
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cooperation with the ARISE Plus IP rights program, which is one of the components under
the Enhanced ASEAN Regional Integration Support provided by the EU.115 The five-year
program ‘supports regional integration through IP cooperation and aims to upgrade the IP
systems for creation, protection, utilisation, administration and enforcement, in line with
international best practices and standards and the strategic objectives of the ASEAN IP
Rights Action Plan 2016–2025’.116 One action is the enhancement of regional
mechanisms to promote asset creation and commercialisation of GI, which includes
several objectives: ‘to promote the commercialisation of GI in ASEAN by improving the
capacity of the productive sector in the development of protection and branding strategies;
training in the use of GI, certification and collective marks to create awareness; and
evaluate protection mechanisms for GIs and assist in the protection of GIs in ASEAN and
foreign market’.117 This demonstrates ASEAN’s improved awareness regarding GI
protection for protecting ICH.
The term ‘intellectual property rights’ is mentioned in the ASCC Blueprint 2025. Item
E.2.x promotes ‘registration of intellectual property rights (IPR) and strengthen its
cooperation and implementation in ASEAN in areas such as food safety, medicines,
traditional cultural assets and biodiversity-based product’.118 The term ‘heritage’ appears
twice in the ASCC Blueprint 2025, in the introduction Item 5.5 and Title E.1.iii. The
introduction paragraph 5.5 states that ‘A dynamic and harmonious community that is
115
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aware and proud of its identity, culture and heritage with the strengthened ability to
innovate and proactively contribute to the global community’.119
Strategic measures Title E.1.iii states that it will ‘showcase ASEAN to the outside world
using various approaches e.g. ASEAN arts, film festivals and heritage programmes’.120
The ASCC pillar includes the ASEAN Ministers Responsible for Culture and Arts with
Senior Officials Meeting for Culture and Arts (SOMCA) and the ASEAN Centre for
Biodiversity.121 These two bodies are relevant for IP and ICH. The issues become part of
economic and sociocultural discussions.
From the perspective of culture, there has not been a systematic action plan performed by
ASEAN members in protecting ICH within the scope of ASEAN. For example, members
only have multinational applications on a case-by-case basis under the UNESCO system.
Comparatively, the cooperation seems more robust. Indonesia’s Ministry of Education
and Culture has attempted to detect the potential of a multinational nomination for ICH,
such as a cooperation with India.122 The submission of multinational nominations is
parallel with the Decision of the Intergovernmental Committee for the Safeguarding of
the Intangible Cultural Heritage: 8.COM 8 item 6, in which the committee ‘appreciates
the submission of multinational nominations, while noting the challenges of devising
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suitable coordination mechanism amongst participating countries and encourages States
Parties that have led such efforts to find ways of sharing their experiences with others’.123
Within ASEAN, not all members are interested in the ICH-related matter. For example,
Singapore argues that ICH is a sociocultural issue, rather than an economic issue and
refuses discussion on the issue’s economic value in ASEAN, including benefit sharing
and prior informed consent under an IP system. Singapore has attempted to block
negotiations, and the Philippines are also reluctant to engage with the issue. This is
unusual, given that several ICH of the Philippines were inscribed on the UNESCO
representative list.124 The Philippines may still be occupied by internal conflict, for
example Moro and separatism, as well as the Philippines’ national identity, which has not
been as mature as Indonesia. The ICH concept may illuminate segregations between
communities within a specific country. It seems that the Philippines has not yet been ready
to reach a similar ICH understanding to Indonesia.
Malaysia also demonstrates less enthusiasm, although it has inscribed several elements on
the representative list.125 Malaysia may still require ICH protection, but they are not sure
that an ICH in Malaysia belongs to them. Indonesia may have a similar problem. Although
Indonesia is rich in ICH, it may come from other regions, even though such traditional
knowledge is widely developed and used within Indonesia. The possibility of trouble
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occurs when such traditional knowledge is claimed by Indonesia, and it turns out that it
does not come from Indonesia.
Singapore and the Philippines are not part of the like-minded countries’ group in WIPO,
whereas other ASEAN members are part of the group. However, the Philippines recently
displayed interest in joining the group. It seems that with regards to ICH, the Philippines
is still considering a political process, whereas Singapore constantly refuses to engage on
the issue.126 It is evident that ASEAN is divided into different positions towards ICH issue
due to different priorities, interests, economics and politics.
In addition, the ASEAN Handicraft Promotion and Development Association (AHPADA)
was established in February 1981 in Bangkok, as a forum for the government and private
sectors to promote and develop arts and crafts activities. This accredited civil society
organisation is affiliated with ASEAN and the World Craft Council, which was founded
by Thailand, Malaysia, the Philippines and Indonesia. The organisation acknowledges
that growth and interest in arts and heritage are facilitated by increasing awareness of
culture. One of its programs is to promote and develop greater awareness of the
importance of arts and crafts in a country’s cultural roots and economic development, to
provide opportunity to market skills and talents of the respective artists, craftsmen and
producers and to nurture a spirit of cooperation and sharing among them and counterparts
in other parts of the world.
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3.5.3 Debate on ICH Among the Member States
There have been frequent disputes over cultural icons between Indonesia and Malaysia.
According to Jinn Winn Chong, there are complexities embedded in disputes that involve
contested cultural heritage.127 Chong proposed that examining these disputes within the
broader context of the history and dynamics of the relationships of the various parties of
the dispute is necessary to engender a sustainable resolution of disputes over shared
cultural heritage.128
These issues are crucial to examine in the ASEAN context. Indonesia and other ASEAN
member countries need to consider the issues since there are potential conflicts and IPrelated ICH cases that arise between ASEAN member countries. Moreover, a similarity
of culture and trade relationship among them are likely to be trigger frictions. Indonesia
does not have a national codification of private international law rules. It is challenging
for Indonesia to rely on private international law principles to draw a framework of private
international law and IP rights in Indonesian and ASEAN contexts. There are four
principles that underlie conflict rules, in which the choice of connecting factors used
reflects either the principle of the closest connection in a factual-geographic scene, the
principle of party autonomy, the principle of functional allocation or the favour
principle.129 Another example of a use of private international law principle is the ASEAN
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community IP court, judiciary or a similar institution in the future of IP rights enforcement
in ASEAN.
Malaysia’s National Heritage Act 2015 Articles 69 and 70 can be understood as every
community, either individuals who are related to the national heritage or attached to it or
its community, can be registered as a national heritage, which can be owned by themselves
or by the State.130 In particular, Article 70(2) can be understood that when the owner of
national heritage wants to sell it to a third party, the owner has to first prioritise the
commissioner of national heritage. In this regard, the one who represents is the Malaysian
government.131 The above-mentioned stipulations cause concern because it is considered
to be a threat to other countries’ culture and heritage, when Malaysia arbitrarily and
unilaterally claims the culture of other countries by using the postulate in the articles
mentioned.
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Since a focus of the AWGIPC is on ICH, Indonesia has conducted several activities within
the ASEAN framework, in the form of sharing experience and inviting WIPO experts.132
Indonesia’s plan is to create a database at the national level, with the aim of providing
defensive protection for Indonesia’s ICH. Support and encouragement should be
continuously provided to the government to protect Indonesia’s ICH. It should be
conducted so that ownership of the assets in the form of knowledge of ICH and ICH
products cannot be claimed by other countries and that these assets can provide greater
benefit to Indonesia.
When Tor Tor and Gondang Sembilan dances were claimed by Malaysia, the Minister of
Education and Culture and its vice-minister were summoned by the House of
Representatives, which wanted to know whether the ICH had been listed in the ministry’s
inventory. The inventory or database worked as a basis to demonstrate that an element
was ICH of Indonesia. This is an effective way to counteract or address claims from other
countries. At that time, the House of Representatives requested that the national inventory
or database be accessed by the public, although this request could not be put into action.
Malaysia’s claims became hot topics in the media, triggering reactions from Indonesian
people, the government and the People’s Representative Council. Afterwards, Malaysia
did not respond, and there was no official complaint made by Indonesia. Nevertheless,
Malaysia’s claim had a positive effect because it raised Indonesia’s awareness to protect
its ICH. Indonesia’s position on this case is that it will not hamper access; however, other
countries should not claim its culture. When Malaysia makes further claims, Indonesia
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will give greater attention to the claimed ICH. Currently, Malaysia has conducted research
on Deli Serdang rhyme and has printed it in a book. After having been comprehensively
analysed, ICH with a neighbouring country could be inscribed with UNESCO’s list as a
multinational application.

3.6 Concluding Remarks
International and regional agendas are redesigning the terms of IP laws to create cultural
property for developing nations, including Indonesia and its external elements for the
safeguarding of ICH. Aragon stated that there have been recent international efforts to
expand and implement Euro–American models of IP law among peoples whose daily
activities previously have not been covered by formal IP laws. 133 Aragon and Leach
argued that debates over IP and cultural property rights or legal needs for protection are
critical to anthropology’s effort to understand how the production of knowledge and
culture is variously construed to originate with or belong to, particular individuals, ethnic
communities or nation-states.134
The mechanism to implement UNESCO’s community-based safeguarding concept
provided the responsibility to States to involve communities in ICH applications, because
they require community endorsement, such as when the application for Indonesian Batik
in 2009 used the community-based concept that the respected batik communities were
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involved to approve and to follow the mechanism, including holding activities and events
in their community and conducting dissemination programs.
The efforts to protect ICH cannot only depend on legal stipulations that have already been
promulgated. Active participation from the government and society to safeguard
Indonesia’s ICH should be simultaneously conducted on a global scale. The government
should diligently attend negotiations at the ASEAN level and have a strategic position for
the safeguarding of ICH, especially to handle substantial IP and ICH legal issues.
Indonesia cannot stand alone and should work hand-in-hand with other ASEAN Member
States to create a stronger regional power,135 with an emphasis on strengthening the
regional IP system, including ICH through the strategic goals of ASEAN’s 2016–2025
action plan.
The next chapter addresses attempts by Indonesia for the safeguarding and protection of
ICH through legal protection and preservation perspectives within IP-specific and nonIP-specific legal frameworks. It analyses Indonesia’s position, role and performance in
complying with international conventions on IP and ICH.
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Chapter 4. Safeguarding and Protecting ICH in Indonesia
4.1 Foreword
This chapter examines Indonesia’s legal frameworks for safeguarding ICH, in respect of
its IP and non-IP regimes, as the two main national safeguarding systems. In this context,
the IP-specific legal regime encompasses Indonesia’s responses to the WTO’s TRIPS
Agreement. It includes protection performed under copyright, patents, trademarks and GI,
plant varieties and industrial designs provisions. The non-IP-specific legal regime
considers Indonesia’s endeavours on ICH protection external to the WTO context. This
regime ensures the viability of ICH, including the identification, documentation, research,
preservation, protection, promotion, enhancement, transmission and revitalisation of the
various aspects of ICH. This system is closely associated with UNESCO systems but
emphasises a more cultural perspective.
The chapter also discusses Indonesia’s ICH protective actions, activities and performance
on international conventions under UNESCO and in the main international IP-related
arena. It examines Indonesia’s fulfilment of obligations to related international
organisations. Finally, the chapter discusses the roles of government ministries to create
and implement laws, issues raised and challenges for safeguarding and protecting ICH,
including government institutional issues.
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4.2 IP-Specific Legal Framework for Safeguarding and Protecting ICH
4.2.1 Copyright
The IP-specific legal framework for protecting ICH in Indonesia by copyright is mainly
derived from the TRIPS Agreement. Indonesia introduced its first copyright law with Law
No 6 of 1982 on Copyright, which was subsequently amended by Law No 7 of 1987 and
Law No 12 of 1997. That Law was replaced in 2002 with Law No 19 of 2002,1 which in
turn was substituted by the current Law No 28 of 2014 on Copyright.2
Part Three of the 2002 law contained an essential IP-specific legal framework for ICH
protection. Based on Article 10, which was subtitled Copyright over Creation Whose
Author is Unknown, the State was principally the copyright holder for folklore or TCE, as
part of ICH. More than ten years after its implementation, Article 10 was amended by the
2014 law.
Article 38 and its accompanying Penjelasan (explanatory memorandum) provided
definition and scope to ICH. The explanatory memorandum to Article 38(1) stated that
cultural expressions cover a form of expression or a combination of forms of expressions
as follows:
a. Textual, verbal, orally or written, in the form of prose or poetry, in various
themes and content, which can be a work of literature or informative narration.
b. Music, including among others, vocal, instrumental or a combination.
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Undang-Undang Republik Indonesia Nomor 19 Tahun 2002 tentang Hak Cipta [Law No 9 of
2002 on Copyright] (Indonesia).
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c. Motion, including among others, dance.
d. Theatre, including among others, puppet performance and folk play.
e. Fine arts, two dimensions or three dimensions, which are made from various
materials, such as leather, wood, metal, rock, ceramics or textile.
f. Traditional ceremonies.
The 2014 law has both greater coverage and articles that are more specific in nature by
using the term ‘traditional cultural expression’, whereas the 2002 law regulated it under
just one article. However, the detail of Article 10 of the 2002 law was not retained within
the 2014 law, although there would have been merit in its inclusion.
Article 10(2) of the 2002 Law specifically dealt with folklore and traditional creations by
authors under communal ownership:
The State shall hold the copyright for folklores and works of popular culture that
are commonly owned, such as stories, legends, folk tales, epics, songs, handicrafts,
choreography, dances, calligraphies and other artistic works.
Further, Article 10(3) stipulated that ‘to publish or reproduce the works as referred to
paragraph (2), any person who is not a citizen of Indonesia shall, first, seek permission
from the institution related to the matter’. This required permission can be an important
step to protect Article 10(2) works. In contrast, there is no discrimination or distinction
between Indonesian nationals and foreigners in terms of use of TCE under the 2014 law.
Articles 40 and 59 of the 2014 law have additional matter that was not stipulated in the
2002 law. For example, Article 40(1)(o) includes ‘modification of traditional cultural
expressions’ and Article 40(1)(q) of ‘compilation of traditional cultural expressions

145

Chapter 4

provided that the compilation is an original work’ as copyright protected works, with
50 years of protection from when the first publication was made (Article 59(1)). This
illustrates one enhancement of the 2014 law over its predecessor.
Further, Article 60(1) of the 2014 law rules that ‘copyright on traditional cultural
expressions that are held by the State as referred to in Article 38(1) shall be valid
indefinitely’. This Article retains the validity of copyright as ruled by Article 31(1)(a) of
the 2002 law, that the copyright on works held or exercised by the State shall be valid
without any time limit.
Article 38(1) of the 2014 law stipulates that copyright on traditional cultural expressions
are held by the State. Article 38(2) states that ‘the State shall establish an inventory to
maintain and preserve traditional cultural expressions as referred to in paragraph (1)’.
Further, Article 38(3) rules that ‘the use of traditional cultural expressions as referred to
in paragraph (1) shall consider living values in the custodian community’, while the
explanatory memorandum to Article 38(3) adds that ‘customs and traditions, customary
law or norm, custom norm, social norm and other noble, honourable or sublime norms
upheld by the provenance (original) community, who nurture, develop and preserve
traditional cultural expressions’. The inventory obligation of the State is a new provision,
as there was no similar provision in the 2002 law. Regarding this matter, there is the
challenge of dual claims by multiple countries for a single traditional cultural expression.
Therefore, countries shall discuss and compromise on this matter. This also awaits an
operational regulation to be fully implemented as mandated by Article 38(4) of the 2014
law, that ‘further provisions on the rights held by the State on traditional cultural
expressions as referred to in paragraph (1) is regulated by the Government’.

146

Chapter 4

There is no benefit sharing provision in the 2014 law. However, Articles 87–93 rule the
formation of collective management organisation. Article 87(1) states:
To obtain the economic rights of every creator, copyright holder, owner of related
rights shall become a member of the Collective Management Organisation to draw
the reasonable remuneration of users who utilise the copyright and related rights
in the form of a commercial public service.
The copyright holder gives power of attorney to the collective management organisation,
which enables the organisation to collect royalties from the use of TCE. Provided the State
is the copyright holder of TCE (as per Article 38(1)), the State shall become a member of
collective management organisation before legally collecting royalties from the TCE user,
who is required to enter an agreement on benefit sharing with its holder or custodian. A
challenge to this is the existing practice for the free use without royalty of TCE in
Indonesia. Changing this practice will be a challenge.
The protection mentioned above has yet to be visibly implemented. Even though the 2014
law has regulated TCE inventory and categories, the absence of implementation
regulations makes it difficult to determine how significant the impact of TCE protection
is to communal IP protection in Indonesia.
The Indonesian government is drafting the implementation regulation as mandated by the
2014 law.3 The regulation will rule on two key points: the criteria for protected TKTCE
and the forms of utilisation of TKTCE. The draft may also cover communal IP inventory,
categories of TCE (e.g., a category of the sacred TCE requiring special licences) and
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communal IP utilisation when a licence is requested and from whom the licence is
requested. The inventory is aimed to provide defensive protection for communal IP.
4.2.2 Patents
Indonesia passed its first patents law with Law No 6 of 1989 on Patents, which was
superseded by Law No 14 of 2001 on Patents, which in turn was replaced by the current
Law No 13 of 2016 on Patents.4 The 2016 law provides a basis for the protection of
traditional knowledge and genetic resources in several articles.
Regarding traditional knowledge and genetic resources, there are disclosure requirements
and benefit sharing structures under Article 26 of the 2016 law, which states:
If an invention is related with and/or originated from genetic resources and/or
traditional knowledge, it shall mention clearly and correctly the source of origin
of the genetic resources and/or traditional knowledge mentioned in the
description.
The explanatory memorandum to Article 26(1) states the reasonings of the mention of
source of origin in Article 26(1). It contends that the source of origin of genetic resources
or traditional knowledge would not be claimed by other countries, and it also supports the
access and benefit sharing mechanism.
Article 26(2) of the 2016 law states that ‘information concerning genetic resources and/or
traditional knowledge as referred in paragraph (1) is determined by an official body
approved by the government’. Further, Article 26(3) explicitly mentions:
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Benefit sharing and access of utilisation of genetic resources and/or traditional
knowledge as referred in paragraph (1) is held in accordance with the laws and
regulations and the international agreements on genetic resources and traditional
knowledge.
The explanatory memorandum to Article 26(3) explains the international agreements that
have been ratified.
Article 29(1) of the TRIPS Agreement has not explicitly supported a disclosure
requirement. It obliges members only to give provision to a patent applicant to ‘disclose
the invention in a manner sufficiently clear and complete for the invention to be carried
out by a person skilled in the art and may require the applicant to indicate the best mode
for carrying out the invention known to the inventor’. In comparison, Article 15 of the
Convention on Biological Diversity stipulates how access and benefit sharing should be
implemented through prior informed consent and fair and equitable benefit sharing.
Further, by virtue of its preamble, the 2016 Patents Law also links to the Nagoya Protocol
on Access to Genetic Resources and the Fair and Equitable Sharing of Benefit Arising
from Their Utilization to the Convention on Biological Diversity, which was ratified by
Indonesia in 2013.
Article 49 contains other relevant stipulations under the law, concerning a complaint
against a patent application, such as regarding novelty, as does Article 5(2), which implies
that traditional knowledge as ‘technology which is previously disclosed’ may be used as
prior art. Further, Article 132(1)(b) covers the civil action of nullification claims for
patents by the Commercial Court when a patent which is based on genetic resources
and/or traditional knowledge fails to satisfy the requirements in Article 26.
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Articles 9(d) and (e) of the law may be used to protect genetic resources of nonpatentability of ‘living things, except microorganism’ or ‘essential biological process to
produce plant or animal, except non-biological or microbiological processes’ and genetic
resources. Article 9(d) relates to Article 27.3(b) of the TRIPS Agreement on exclusion
from patentability of patentable subject matter.
The TRIPS Agreement, the Convention on Biological Diversity and the Nagoya Protocol
are the basis for Indonesia’s IP-specific legal framework for protecting ICH by patents.
Although there have been no specific international conventions on GRTKTCE, there are
some relevant stipulations under the Nagoya Protocol that have been ratified by Indonesia.
The stipulations are manifested in the form of disclosure requirements and benefit sharing
in the 2016 Patents Law. The inclusion of a disclosure requirement demonstrates that
Indonesia had a legal base to protect ICH, especially traditional knowledge. The existence
of a disclosure requirement provision may also be a good model of national law in practice
and reinforce Indonesia’s position in international negotiations on the issue. With the
provision, it may be more effective for Indonesia to negotiate at the international level
and apply it afterwards in a national level. Although Indonesia has incorporated a
disclosure requirement clause in the law, it is still a challenge to implement, since there
has yet to be any institution or body provided with the authority and responsibility based
on the law’s mandate in Article 26(2).
The disclosure requirement and benefit sharing in the mandate of the Nagoya Protocol
could be regulated under the options, during access, patent application or when the patent
is sold, commercialised or produced. There is no obligation to regulate or accommodate
disclosure requirement in the law. If benefit sharing stipulation has been introduced in the
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initial process of patent registration, such a rule may cause prospective applicants to be
reluctant in registering patents. Article 3(1) provides that an application shall be rejected
if it does not fulfil the three fundamental requirements on patentability: ‘novelty, inventive
steps and application in industry’. These requirements are now added with the disclosure
requirement, as a traditional knowledge and genetic resources protection clause, which
may create burdensome patent examination in the patent application process, which
already relatively complex for some applicants. The benefit sharing requirement could be
more suitable if it was introduced during the licensing process. Further, another challenge
of implementing benefit sharing requirement arises from the requirement that applicants
must obtain benefit sharing statements or licences from the Indonesian Institute of
Sciences5 under the Ministerial Regulation for Environment and Forestry No
P.2/MenLHK/Setjen/Kum.1/1/2018 on Access to Genetic Resources Wild Species and
Sharing of Benefit Arising from Their Utilisation.6 This regulation is implemented for
research and use of genetic resources in Indonesia.

5

6

Lembaga Ilmu Pengetahuan Indonesia/LIPI [Indonesian Institute of Sciences]
<www.lipi.go.id>; Biology Research Centre LIPI, ‘Perebutan Sumber Daya Genetik di
Konvensi Keanekaragaman Hayati’ (30 November 2018)
<http://biologi.lipi.go.id/index.php/puslit-biologi-on-media/938-perebutan-sumber-dayagenetik-di-konvensi-keanekaragaman-hayati> accessed 22 August 2019.
Peraturan Menteri Lingkungan Hidup dan Kehutanan Nomor
P.2/MenLHK/Setjen/Kum.1/1/2018 tentang Akses pada SDG Spesies Liar dan Pembagian
Keuntungan atas Pemanfaatannya [Ministerial Regulation for Environment and Forestry No
P.2/MenLHK/Setjen/Kum.1/1/2018 on Access to Genetic Resources and Sharing of Benefit
Arising from Their Utilisation] (Indonesia); Biology Research Centre LIPI, ‘Hindari Sanksi,
Peneliti Wajib Melek Aturan Ijin Penelitian’ (7 August 2019)
<http://www.biologi.lipi.go.id/index.php/component/content/article/9-yt-sampledata/category1/958-hindari-sanksi-peneliti-wajib-melek-aturan-ijin-penelitian> accessed 22
August 2019. The Ministry of Environment and Forestry is responsible for implementing the
Nagoya Protocol.
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4.2.3 Trademarks and GIs
The first trademark law in Indonesia was Law No 21 of 1961 on Company Mark and
Commercial Mark, which underwent several amendments before it was replaced by Law
No 15 of 2001 on Trademarks. Recently, the law was amended by Law No 20 of 2016 on
Trademarks and Geographical Indications.7 This trademark law has several stipulations
relevant to ICH. For example, Article 72(7)(c) rules that:
The abolition of a registered trademark on the Minister’s initiative can be
conducted if it has similarity in its entirety to a traditional culture expression,
intangible culture object or name or logo which has become hereditary tradition.
However, this article is not firm on providing preventive protection for ICH.
Other provisions in Article 20 exclude ICH from the non-registerable mark and Article
21 excludes ICH from rejected registration. Under Article 20(a), trademark registration
shall be rejected if registration would be likely to offend the public or a group; however,
this is difficult to prove. Further, Article 76 provides that the custodian of a TCE may
submit a claim for nullification of trademark registration as burden of proof that ‘to offend
public order’ bears on the public. These Articles may not be effective in protecting ICH.
Indonesia recognises GI as one branch of IP, having been first stipulated under Law No
14 of 1997 on Trademarks. It was amended to comply with the TRIPS Agreement by Law
No 15 of 2001 on Trademarks.8 Article 56(1) of the 2001 law stated that a GI shall be

7

8

Undang-Undang Republik Indonesia Nomor 20 Tahun 2016 tentang Merek dan Indikasi
Geografis [Law No 20 of 2016 on Trademarks and Geographical Indications] (Indonesia).
Undang-Undang Republik Indonesia Nomor 15 Tahun 2001 tentang Merek [Law No 15 of
2001 on Trademarks] (Indonesia).
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protected as a sign that indicates the place of origin of goods, which due to its geographical
environment factors, including the factor of the nature, the people or the combination of
the two factors, provides specific characteristics and quality of the goods produced
therein.
GI content has been given a significant portion in Law No 20 of 2016. The definition of
GI is stipulated in Article 1.6 and a GI right is determined to be an exclusive right under
Article 1.7, which provides a stronger legal status to a party who holds a GI. Under Article
1.6, ICH that fulfils the characteristics of a geographical environment factor, including a
natural factor, human factor or a combination thereof can be protected as GI if it is
registered.
Regarding indication of origin, Article 59 of the 2001 law states:
Indication of Origin shall be protected as a sign which:
a. Complies with the provisions of Article 56 paragraph (1),9 but has not been
registered; or
b. Solely indicates the origin of certain goods or services.
This provision does not exist in the 2016 law, which is a setback for traditional knowledge
protection under a GI regime. Article 63 of the 2016 law states that an ‘indication of origin
is protected without an obligation to register or declarative as a sign which indicates the
true origin of certain goods and/or services which is true and is used in trade’. Article 64
further states that an ‘indication of origin is characteristic of origin of certain goods and/or
9

Law No 15 of 2001 on Trademarks (Indonesia) art 56(1) ‘Geographical Indications shall be
protected as a sign which indicates the place of origin of goods, which due to its geographical
environment factors, including the factor of the nature, the people or the combination of the
two factors, gives a specific characteristics and quality on the goods produced therein’.
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services, which indirectly related with natural factor’. Further provisions on indication of
origin awaits an implementation regulation, which is mandated by Article 65.
Registration of a GI is specified in Articles 56–65 of the 2016 law. Articles 53(1) and
53(2) of the 2001 law mainly stipulate the same requirement as Article 56(2). As an
improvement, Article 53(3) of the 2016 law adds regional governments as applicants for
GI registration. This is a positive development in changes to the legislation on GI,
especially to accelerate the use of GI protection in a region under the authority of a
regional government. When the 2001 law came into force, an issue emerged regarding
parties who could potentially create a conflict of ownership issue over GI. This issue still
exists. To address this issue, it is suggested to clarify the provision on parties who are
entitled to file GI registrations, such as regional governments and traders or producer
associations, shall be considered as those who are eligible to register a GI and to take
responsibility over the use of GI.
A GI application shall be granted legal protection as far as the characteristics or qualities
that are the bases of granting protection still exist. Under Article 56(4) of the 2001 law,
an application for registration of a GI shall be refused if the sign concerned is against
morality of religion, public order, likely to deceive or mislead people as to its
characteristics, such as its features, quality, source of origin, process of production or use.
The 2016 law mainly stipulates similar matters to the 2001 law, adding more specific
conditions for the refusal of GI applications. Article 56(1)(a) stipulates that a GI shall not
be registered if the sign concerned is against State ideology, law and regulations, morality,
religion, decency and public order. Article 56(1)(a) adds conditions of being likely to
deceive or mislead people. Article 56(1)(c) requires that a GI not be registered if it is used

154

Chapter 4

as plant variety and is used for a variety of similar plants, except when adding a synonym
that shows a factor of a similar GI. Article 56(2) stipulates the rejection of a GI application
if the description of GI cannot be attested or if the sign concerned is similar to a registered
GI.
Further protection for ICH can be found under Article 53(3)(a) as ICH in the form of
handicraft goods, which can be protected as registered GI. Moreover, Articles 58–60
stipulate a substantive examination for GI registration. The articles demonstrate further
development of GI protection, with Article 63 stipulating that an unregistered sign that
fulfils GI requirements can be protected as an appellation of origin, which means that such
a sign does not have to be registered to receive protection. However, Articles 70 and 71
stipulate the oversight and supervision of GI. In all, Articles 53–81 of the 2016 law
concern GI protection.
The necessary implementation regulation of the 2001 law was not issued until six years
later, with the Government Regulation No 51 of 2007 on Geographical Indications10 on 4
September 2007. Hence, the active recognition of GI and the promotion of its registration
is a fairly recent activity. The first 12 months of operation of the GI scheme resulted in
two registrations, whereas the most recent 12-month period on record resulted in
10 registrations. As an operational regulation to the 2001 law, Regulation No 51 of 2007
is still valid, even after the enactment of the 2016 law. The corresponding regulation for
the 2016 law has yet to issued and does not appear to have been drafted.

10

Peraturan Pemerintah Republik Indonesia Nomor 51 Tahun 2007 tentang Indikasi Geografis
[Government Regulation No 51 of 2007 on Geographical Indications] (Indonesia).
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Based on Article 1.1 of the 2007 GI Regulation, a GI is a sign that indicates the place of
origin of goods, which due to its geographical environmental factors, such as nature, the
people or a combination of both, provides a specific characteristic and quality to the
goods. Under Article 4, the term of protection for GI in Indonesia is unlimited and persists
as long as the specific characteristics and quality continue to exist.
Article 20 of the GI Regulation stipulates the protection of a foreign GI, which local and
foreign applicants can file for GI protection in Indonesia. A foreign GI can only be
registered in Indonesia if it has been registered in its country of origin, and the application
can only be filed through an Indonesia IP consultant or a domestic representative in
Indonesia.
Article 6 of the GI Regulation states that GI applications must be accompanied by the
submission of Buku Persyaratan (a specifications book). The requirements cover the
specific characteristic and/or quality of the product, information on the influence of the
geographical environment and information on the geographical, historical and traditional
maps, production procedures, testing methods of the quality of the products and the labels
to be used on the products.
GI protection can only be provided for goods, not services. GI is not limited to agricultural
products, but it can be given for products that have quality because of a human factor in
the source of origin, which is a result of skills and traditions.
GI enactment and regulation has been important in accommodating protection, especially
for agricultural products that have unique and distinctive characteristics due to
geographical conditions or human processing skills. Several ICH may be registered under
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the GI system, but despite existing notions for safeguarding ICH with GI, the question
remains of how far ICH can be protected with GI in terms of traditional skills and TCE.
4.2.4 Industrial Designs
Industrial designs protection is provided through Law No 31 of 2000 on Industrial
Designs. In the law, there is a relevant part for ICH, especially TCE. The consideration
paragraph b mentions that such protection is ‘stimulated by the diversity of the cultural
and ethnic wealth of Indonesia, which is a source for the development of industrial
design’. However, there is no further relevant provision that can be used in regard to ICH
protection under the law.
In the implementation of Indonesian design law, there is a significant judicial judgement
and interpretation of court cases concerning Indonesian traditional design, which is an
example of ICH. In the case of John Hardy, Ltd. v. I Ketut Deni Aryasa,11 Hardy was a
jewellery company that was centrally based in Hong Kong, and Aryasa was a jeweller
from Bali. Hardy owned Karya Tangan Indah Ltd, which was a jewellery-making
workshop in Bali and Aryasa previously worked for Hardy, but then became the head
designer and shareowner of a company named Bali Jewell. Aryasa was accused of
copying two motifs of Hardy jewellery, called Batu Kali and Fleur, which were designed
by Aryasa for Bali Jewell. Aryasa argued that the motifs were part of Balinese traditional
art, having been used for generations by the Balinese community. Although the motifs
had never been documented, both were commonly used for decorating temples and

11

Putusan Mahkamah Agung Republik Indonesia Nomor 823 K/Pid.Sus/2009 John Hardy, Ltd.
Melawan I Ketut Deni Aryasa) [Supreme Court of Indonesia Decision No 823
K/Pid.Sus/2009, John Hardy, Ltd. vs. I Ketut Deni Aryasa] (Indonesia).
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building entrances. The motifs were also present in various other pieces of Balinese art.
The court found that Hardy also already owned the copyright for approximately
800 traditional motifs registered in Indonesia and the US. The court found that Aryasa
was not guilty; not because of any protection provision in the industrial designs law, but
because the Aryasa motif differed in shape and texture from the Hardy motifs.12
4.2.5 DGIP’s Communal IP Database
In 2017, the Ministry of Law and Human Rights passed the Ministerial Regulation for
Law and Human Rights No 13 of 2017 on Communal Intellectual Property Data.13 Since
2015, the DGIP has incorporated a special division that creates data for communal IP by
requesting Regional Offices for Law and Human Rights in the provinces to gather data
directly from regions across Indonesia. The regional offices search for data on communal
IP and report it to the DGIP. This initiative is performed continuously within stages. In
the first place, data are only provided in the form of name or title of communal IP.
Afterwards, the data are continuously completed, improved, enriched and updated.
The DGIP’s communal IP database includes definitions on TCE, GI, traditional
knowledge and genetic resources. Currently, the data consists of 913 elements in four
categories: 724 TCE elements, 124 traditional knowledge elements, 21 GI elements and

12

13

Ibid. See also ‘Expert Defends Local Artisan in Copyright Violation Case’, The Jakarta Post
(7 September 2008) <http://www.thejakartapost.com/news/2008/07/09/expert-defends-localartisan-copyright-violationcase> in Afifah Kusumadara, ‘Protection and Sustainability of
Indonesian Traditional Knowledge and Folklore: Legal and Non-Legal Measures’ (2011) 8
US-China Law Review 548, 556.
Peraturan Menteri Hukum dan Hak Asasi Manusia Republik Indonesia Nomor 13 Tahun
2017 tentang Data Kekayaan Intelektual Komunal [Ministeral Regulation Law and Human
Rights No 13 of 2017 on Communal Intellectual Property Data] (Indonesia)
<http://ditjenpp.kemenkumham.go.id/arsip/bn/2017/bn964-2017.pdf> accessed 22 August
2019.
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44 genetic resources elements. 14 The database is only available in Indonesian and is
inconsistent in categorising the elements in the database; many sub-categories cannot be
accessed and the information within the sub-categories lacks detail or is incomplete (see
Table 2 following).
Table 2: Example of an Element in the Communal IP Database15
Example of IP Communal on TCE
Nama/name: Bulian16
Alias: Asal/origin: Riau
Jenis/type: Upacara adat
Sub-jenis/sub-type: Ritual
Pelapor/reporter: Dewa Putu Gede, Bc.IP, S.H., M.M.
Kustodian/custodian: Uraian/description: pengobatan oleh dukun besar (kumantan) di dalam rumah mulai senja sampai
pagi buta
Dokumentasi/documentation: Example of IP Communal on Traditional Knowledge
Nama/name: Batik Motif of Mega Mendung17
Alias: Taman Teratai Batik
Asal/origin: Jawa Barat/West Java
Pelapor/reporter: H. Deni Agustin, S.E.
Kustodian/custodian: Dinas Perdagangan dan Perindustrian Kabupaten Cirebon/Regional Services
Office for Trade and Industry Cirebon Regency
Uraian/description: Motif mega mendung merupakan visualisasi dari bentuk awan. Bentuk awan ini
diolah shingga mempunyai gaya tersendi. Motif ini bentuknya sangat menarik tertutama tata warna
yang berlapi-lapis, terdiri dari lima sampai tujuh warna. Angka lima menunjukan Rukun Islam dan
angka tujuh menunjukan langit yang pernah dilalui oleh Nabi Muhammad SAW dalam menjalankan
Isra’ Mi’raj.
Dokumentasi/documentation: -

14

15

16

17

DGIP IP Communal Database, ‘Kekayaan Intelektual Komunal Indonesia’
<http://kikomunal-indonesia.dgip.go.id/> accessed 9 May 2019.
Constructed and partly translated by the author based on DGIP IP Communal Database,
‘Kekayaan Intelektual Komunal Indonesia’ <http://kikomunal-indonesia.dgip.go.id/>
accessed 9 May 2019.
DGIP IP Communal Database, ‘Bulian’ <http://kikomunalindonesia.dgip.go.id/index.php/penelusuran/169/ebt> accessed 9 May 2019.
DGIP IP Communal Database, ‘Batik Motif Mega Mendung’ <http://kikomunalindonesia.dgip.go.id/index.php/penelusuran/436/pt> accessed 9 May 2019.
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4.3 Non-IP-Specific Legal Framework for Safeguarding and Protecting
ICH
4.3.1 UNESCO ICH Mechanisms or Lists
Indonesian performs several safeguarding efforts for ICH through UNESCO in relation
to ICH and cultural diplomacy. As outlined in Table 3 following, Indonesia has accessed
and ratified several UNESCO conventions related to ICH18 and uses the UNESCO system
for safeguarding and protecting its ICH under UNESCO’s various mechanisms or lists:
Table 3: Indonesian ICH under UNESCO Mechanisms and Lists19
UNESCO Mechanisms
Urgent Safeguarding List

2011

Inscribed Indonesian ICH Element
Noken multifunctional knotted or woven bag,
handicraft of the people of Papua
Saman dance

Representative List

2017
2015
2010
2009

Pinisi, art of boatbuilding in South Sulawesi
Three genres of traditional dance in Bali
Indonesian Angklung (a musical instrument)
Indonesian Batik

Register of Good Safeguarding Practices
for Education and Training

2009

Indonesian Batik ICH for elementary, junior,
senior, vocational school and polytechnic students,
in collaboration with the Batik Museum in
Pekalongan

18

19

Year
2012

UNESCO, ‘Conventions: Indonesia’ <https://en.unesco.org/countries/indonesia/conventions>
accessed 8 May 2019. See also Permanent Delegation of the Republic of Indonesia to
UNESCO, ‘Konvensi dan Protokol UNESCO yang Diratifikasi oleh Indonesia’
<https://kwriu.kemdikbud.go.id/rekam-jejak/umum/konvensi-dan-protokol-unesco-yangdiratifikasi-oleh-indonesia/> accessed 8 May 2019. The acceded and ratified conventions by
Indonesia are Convention for the Protection of Cultural Property in the Event of Armed
Conflict with Regulations for the Execution of the Convention (the Hague, 14 May 1954,
10/01/1967 Ratification), Protocol to the Convention for the Protection of Cultural Property
in the Event of Armed Conflict 1954 (the Hague, 14 May 1954, 26/07/1967 Ratification),
Convention concerning the Protection of the World Cultural and Natural Heritage (Paris, 16
November 1972, 06/07/1989 Acceptance), Convention for the Safeguarding of the Intangible
Cultural Heritage (Paris, 17 October 2003, 15/10/2007 Acceptance), and Convention on the
Protection and Promotion of the Diversity of Cultural Expressions (Paris, 20 October 2005,
12/012012 Accession).
ICH UNESCO, ‘Elements on the Lists’ <https://ich.unesco.org/en/state/indonesiaID?info=elements-on-the-lists> accessed 16 December 2018.
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Masterpieces of the Oral and Intangible
Heritage of Humanity (both elements are
incorporated in the Representative List in
2008)20

2005
2003

Indonesian Kris/Keris (a weapon)
Wayang Puppet Theatre

Total

9

Indonesia has used the first UNESCO mechanism, the Proclamation of Masterpieces of
the Oral and Intangible Heritage of Humanity, since 2003. This first UNESCO
mechanism operated between 2001 and 2005 to raise awareness of ICH and encourage
local communities to protect them and the local people who sustain these forms of cultural
expressions. 21 This mechanism was for the creation of an international distinction for the
manifestation of ICH and associated cultural spaces22 and was adopted by the UNESCO
general conference at its 29th session in 1997. Consequently, UNESCO’s executive board
adopted at its 155th session, in November 1998, the regulations relating to the
proclamation. Following the adoption of the UNESCO Convention for the Safeguarding
of the Intangible Cultural Heritage 2003, no further proclamations were made. According
to Article 31.2 of the 2003 Convention, the Incorporation of the Masterpieces in the
Representative List of the Intangible Cultural Heritage of Humanity would not prejudge
the criteria for future inscriptions decided in accordance with Article 16.2 of the 2003
Convention.
It was suggested by the Ministry of Education and Culture that the inscriptions of
Indonesia’s ICH elements to UNESCO’s ICH mechanisms or lists, has promoted a better

20

21

22

Ibid. See also Convention for the Safeguarding of the Intangible Cultural Heritage art 31;
ICH UNESCO, ‘List of the 90 Masterpieces of the Oral and Intangible Heritage of Humanity
proclaimed by UNESCO’ 2 <https://ich.unesco.org/doc/src/00264-EN.pdf> accessed 22
August 2019.
ICH UNESCO, ‘Proclamation of the Masterpieces of the Oral and Intangible Heritage of
Humanity (2001–2005)’ <https://ich.unesco.org/en/proclamation-of-masterpieces-00103>
accessed 22 August 2019.
Ibid.
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preservation for the respected ICH elements.23 After the inscriptions, there has been
increased activity, such as the formation of cultural studios in the community and the
activities performed by the community, as public awareness of the respected ICH also
increased.24 The Ministry added that it might be more effective if individuals or
communities continue to be active in safeguarding ICH, not just preserving the objects. 25
The main objective of ICH is to protect the knowledge owned by individuals within a
particular community, in which such knowledge has been passed down through
generations.
4.3.2 Indonesia’s Response to the UNESCO 2003 Convention
A legal framework for safeguarding ICH in Indonesia from a cultural perspective began
with the ratification of the UNESCO Convention for the Safeguarding of Intangible
Cultural Heritage 2003 by Presidential Regulation No 78 of 2007 on the Ratification of
Convention for the Safeguarding of the Intangible Cultural Heritage.26 Indonesia’s
accession to the Convention was the most significant development in its efforts to
safeguard ICH. The Convention provided the legal basis for safeguarding ICH in

23

24
25
26

Interview by the author with Lien Dwiari Ratnawati, Head Division for Intangible Cultural
Heritage, and Ahmad Mahendra, Head Division for Cultural Diplomacy, Directorate of
Heritage and Cultural Diplomacy, Directorate General of Culture (Ministry of Education and
Culture, 20 March 2017).
Ibid.
Ibid.
Peraturan Presiden Republik Indonesia Nomor 78 Tahun 2007 tentang Pengesahan
Konvensi untuk Perlindungan Warisan Budaya Takbenda [Presidential Regulation No 78 of
2007 on the Ratification of Convention for the Safeguarding of the Intangible Cultural
Heritage] (Indonesia).
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Indonesia because prior legal protection was focused on tangible cultural heritage objects
that were characterised as being fragile, unique, scarce, restricted and non-renewable.27
Indonesia’s ratification of the UNESCO 2003 Convention has been followed by the
introduction of several regulations, ministerial policy statements and bills, including:
-

Ministry for Home Affairs and Ministry for Culture and Tourism 28 Joint
Regulation No 42 of 2009 on the Guidelines for Preservation of Culture.

-

Ministry for Home Affairs Regulation No 52 of 2007 on the Guidelines for
Preservation and Development of Customs and Social Culture of Society.

-

Identification and recording of cultural materials for the Cultural Map of
Indonesia database.

-

Preparation by the Ministry of Law and Human Rights of a Draft Bill for the
Protection and Utilisation of Intellectual Property and Expressions of
Traditional Culture and a Draft Bill for Management of Traditional
Knowledge (Draft TKTCE Bill), which would provide a legal protection for
IP rights over ICH. 29

-

Dewi Indrawati stated that there are publications of policy statements by the
Ministry of Culture and Tourism (currently the Ministry of Education and

27

28

29

Junus Satrio A, ‘Perlindungan Warisan Budaya Daerah menurut Undang-Undang Cagar
Budaya’ (Ikatan Ahli Arkeologi Indonesia/IAAI [Assosiation of Indonesian Archeologists]
17 March 2012) <https://iaaipusat.wordpress.com/2012/03/17/perlindungan-warisan-budayadaerah-menurut-undang-undang-cagar-budaya/> accessed 28 November 2018.
The Ministry for Culture and Tourism has now become the Ministry for Education and
Culture, and the Ministry for Tourism.
Dewi Indrawati, ‘Country Report: Indonesia: Mechanism for Safeguarding of Intangible
Cultural Heritage in Indonesia’ (Department of Culture and Tourism, 2008) 1
<https://www.accu.or.jp/ich/en/training/country_report_pdf/country_report_indonesian.pdf>
accessed 20 August 2019. The Draft TKTCE Bill is examined in detail in Chapter 7.2.
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Culture and the Ministry of Tourism), which address the inventory of
traditional customs, cultural performances, traditional festivals, research on
spiritual values and traditional communities.30
-

During 2013 and 2014, the Minister for Education and Culture issued
Ministerial Regulation for Education and Culture No 106 of 2013 on
Indonesia’s Intangible Cultural Heritage31 to address Indonesia’s obligation
under the 2003 Convention to register and establish the ICH within its
jurisdiction32 and the Ministerial Regulation for Education and Culture No 10
of 2014 on Guideline for Tradition Preservation.33

The Ministerial Regulation for Education and Culture No 106 of 2013 provides a specific
legal basis for safeguarding ICH in Indonesia. Article 1 of the regulation defines ICH as
follows:
1(1) Everything resulting from action and thought, manifested in identity,
ideology, mythology, concrete sayings in the form of voice, movement or
ideas contained in thing, behaviour system, belief system and culture in
Indonesia.34

30
31

32
33

34

Ibid 1–4.
Peraturan Menteri Pendidikan dan Kebudayaan Republik Indonesia Nomor 106 Tahun 2013
tentang Warisan Budaya Takbenda Indonesia [Ministerial Regulation for Education and
Culture No 106 of 2013 on Indonesia’s Intangible Cultural Heritage] (Indonesia).
Ibid Preamble.
Peraturan Menteri Pendidikan dan Kebudayaan Republik Indonesia Nomor 10 Tahun 2014
tentang Pedoman Pelestarian Tradisi [Ministerial Regulation for Education and Culture No
10 of 2014 on Guideline for Tradition Preservation] (Indonesia).
Ministerial Regulation for Education and Culture No 106 of 2013 on Indonesia’s Intangible
Cultural Heritage (Indonesia) art 1(1).
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1(2) The result of practice, manifestation, knowledge and skill expression, within
the scope of culture, continuously passed down through generations by way
of preservation and/or re-creation, as well as resulted from intangible culture
after going through the establishment of Intangible Culture.35
Article 3 categorises the domains of Indonesian ICH, as follows (see Table 4 following):
Table 4: Domains of Indonesia’s ICH36
No
1

Domains of ICH adapted from the
UNESCO 2003 Convention
Oral traditions and expressions

2

Performing arts

Dance, sound art, music art, theatre art and film

3

Adat-istiadat (customs) of the community,
rites and festivity

Traditional ceremonies and rituals, social
organisations system and economic system

4

Knowledge and practices of behaviour
concerning nature and the universe

Traditional
medicine

5

Traditional craftsmanship
proficiency)

Traditional
know-how
and
technology,
architecture, costumes, accessories, handicraft,
culinary, transportation mode and weapons

(skills

Domains of Indonesia’s ICH
Language, ancient texts, traditional games/play,
verse, folklore, spells, prayers and folk songs

and

knowledge,

local

wisdom

and

Article 4 stipulates:
(1) Cultural Heritage could come from an individual, groups or Adat law
community.

35
36

Ibid art 1(2).
Constructed by the author based on Ministerial Regulation for Education and Culture No 106
of 2013 on Indonesia’s Intangible Cultural Heritage art 3; Directorate of Heritage and
Cultural Diplomacy, ‘Panduan Pencatatan, Penetapan, dan Pengusulan Warisan Budaya
Takbenda Indonesia’ (Directorate General of Culture, Ministry of Education and Culture,
2015) 10–13; Sri Hartini, ‘Kebijakan Direktorat Kepercayaan terhadap Tuhan YME dan
Tradisi terkait Warisan Budaya Takbenda (WBTB)’ (Presentation of the Director of
Directorate of Belief in the Almighty God and Tradition, Directorate General of Culture,
Ministry of Education and Culture, 2017) 7; Umar Priyono, ‘Pelestarian Pengetahuan
Traditional dan Ekspresi Budaya Tradisional Daerah Istimewa Yogyakarta’ (Presentation of
the Regional Services Office for Culture, Focused Group Discussion on IP Rights for
Performing Arts, Regional Services Office for Trade and Industry, Yogyakarta Special
Province, 12 September 2017) 8.
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(2) Cultural Heritage can be established as Intangible Cultural Heritage of
Indonesia having the following criteria:
a. Depicts cultural identity from the society.
b. Has important value for nations and state.
c. Can be accepted by all Indonesian citizens.
d. Has cultural value which could improve nation’s conscience and unity.
e. Has diplomatic value.
There are two main aspects for safeguarding and protecting ICH: the creation of a national
inventory and the nomination proposal for UNESCO. The regulation provides a legal
basis for the application and establishment of ICH at the national level, but it does not
provide an operational legal basis for ICH nominations to UNESCO. Therefore, there
should be an enactment of a law or a revision of ICH national laws and regulations to
provide a legal basis on the issue.
Article 12 of the UNESCO 2003 Convention requires States to draw up one or more
inventories of the ICH present in their respective territories and to periodically report to
UNESCO on those inventories. Indonesia has conformed with the inventory obligation
under Article 12.1 by establishing a national inventory mechanism and database of
Indonesian ICH.37 The inventory sufficiently contains information, such as the definition

37

Warisan Budaya Takbenda Indonesia [Indonesia ICH], Ministry of Education and Culture,
‘Warisan Budaya Takbenda Indonesia’ <https://warisanbudaya.kemdikbud.go.id> accessed
28 November 2018. The inventory was officiated in 2008 but had been established before
and kept changing name. The inventory determined by the Ministry of Education and Culture
as the vocal point of ICH affairs in Indonesia.
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of important terms on ICH, domains of ICH, relevant legislation, user manuals and
publications (see Table 5):
Table 5: Example of Content in Indonesia ICH Inventory (Determination)38
Determination
Selonding Gamelan

Year: 2017
Registration Number: 20170055
Cultural Works Name: Selonding Gamelan
Province: Bali
Domain: Performing Arts
Description
Selonding gamelan is a Bali traditional musical instrument older than other gamelan is now popular in the
arts as well as those used in traditional and religious ceremonies. This is a sacred gamelan used to
complement the religious ceremonies in Bali. Distribution of Gamelan Selonding in Karangasem regency
can be found in some old villages like Bugbug, Prasi, Seraya, Tenganan Pegringsingan, Timbrah, Asak,
Bungaya, Ngis, Bebandem, Besakih and Strait. In context with Indigenous Village Gamelan this Selonding
is used to accompany a large ceremonial procession such as Usaba Dangsil, Usaba Wick, Usaba Sri, Usaba
gig.
Selonding word probably derived from the word ‘salon’ and ‘ning’ which means sacred place, as viewed
from the function is a sacred gamelan or purified. The history of the emergence of gamelan Selonding
cannot be ascertained, but there is mythology that says that in ancient times people Tenganan Pegringsingan
heard a roar from the sky and the sound coming in waves. A first wave came down in Bungaya (next to the
NNE Tenganan) and a second wave down in Tenganan Pegringsingan.
Gamelan Selonding blades are made of iron placed sufficiently above the lock body without slats gamelan
resonant (resonant bamboo). Sound generated from this instrument is very typical and classical gamelan
barrelled, namely pelog sapta tone (seven notes). Selonding usually voiced to accompany the
implementation of sacred ceremonies with gending different types.
Reference
Community Cultural Works
Community 1
Name: Department of Culture Karangasem
38

Indonesia ICH, Ministry of Education and Culture, ‘Determination Gamelan Selonding’
<https://warisanbudaya.kemdikbud.go.id/?newdetail&detailTetap=555> accessed 9 May
2019.
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Address: Civic Center Building Unit 11 Second Floor, Jl. Captain Jaya Tirta, Amlapura
Phone/Fax/Mobile: E-mail: Maestro Cultural Works (approved by the Admin WBTB on 01-01-2017)
Video Gallery (approved by the Admin WBTB on 01-01-2017)

In 2018, the ICH data in the inventory were reasonably comprehensive in describing
8,085 listed ICH elements,39 with 819 nationally determined ICH by the Ministry (see
Table 6),40 11 inscribed Indonesia ICH under the UNESCO system41 and the other
7,250 elements which were not nationally determined.
Table 6: Trend of Stipulation of Indonesian ICH by Category (2013–2018)42
No
1.

Category
Oral tradition and expression

2013
11

2014
14

2015
14

2016
13

2017
17

2018
33

Total
69

2.

Social practices, rituals and festive events

4

18

26

50

39

72

137

3.

Knowledge and practices concerning
nature and the universe

4

5

5

10

7

10

31

4.

Performing arts

37

35

40

37

48

74

197

5.

Traditional craftmanship

21

24

36

40

39

36

160

77

96

121

150

150

225

819

Indonesia

Rangga Dachlan suggested that there are two web sites that function as online inventories
and the contents of the two web sites do not seem to reflect the UNESCO 2003

39

40

41

42

Indonesia ICH, Ministry of Education and Culture, ‘Pencatatan’
<https://warisanbudaya.kemdikbud.go.id/?pencatatan> accessed 28 November 2018.
Indonesia ICH, Ministry of Education and Culture, ‘Penetapan’
<https://warisanbudaya.kemdikbud.go.id/?penetapan> accessed 28 November 2018.
Indonesia ICH, Ministry of Education and Culture, ‘ICH UNESCO’
<https://warisanbudaya.kemdikbud.go.id/?ichunesco> accessed 28 November 2018.
Ministry of Education and Culture, ‘Statistik Kebudayaan dan Bahasa 2019’ (Centre for Data
and Statistic on Education and Culture, Ministry of Education and Culture, 2019) 23. See
also Arya Dipa, ‘13 West Java Traditional Arts Listed as Intangible Cultural Heritage’, The
Jakarta Post (10 October 2019) <https://www.thejakartapost.com/news/2019/10/10/13-westjava-traditional-arts-listed-as-intangible-cultural-heritage.html> accessed 7 November 2019.
In 2019, the Directorate General of Culture of the Ministry of Education and Cultural
announced 267 elements from various parts of Indonesia as ICH. From 2013 to 2019, the
government has named 1,086 elements as ICH.
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Convention’s purpose of awareness. 43 The contents of the publicly accessible online
inventories demonstrate that the absence of statutory regulation has resulted in difficulties
for those inventories to fulfil the purpose of awareness as mandated by the Convention. 44
The inventory and database have not been meticulously maintained. For example, there
is no complete and detailed information in explaining the dance move and costume of a
certain traditional Balinese dance. More complete data for this dance are maintained by
the community of Balinese dance, researchers of universities and regional government in
the Bali region. The Ministry also provides opportunities for the public to make
submissions to the inventory, although few public users appear to have access to it. 45 A
complete ICH database is urgent for the protection of ICH. It is important to have
complete information regarding every dance move, together with their meanings. It would
be better to change the information filing system to a database to enable selected people
or communities to upload information to the database. This mechanism can foster the
creation of a more complete, detailed and comprehensive ICH database.
Current conditions on the inventory and database demonstrate awareness of several
government ministries of the importance of the inventory and database for safeguarding
and protecting ICH. This presents an important challenge, which is sectoral ego, in which
each institution has its own perception of what the database should be. Each inventory is
performed with an institution’s style or depends on the institution’s interests. There is also

43

44
45

Rangga Dachlan, ‘Indonesia’s Implementation of Inventory Obligation under UNESCO’s
Intangible Cultural Heritage Convention: Problems in the Online Inventories’ (2015) 22(1)
International Journal of Cultural Property 131, 131–5.
Ibid.
This is performed by the Balai Pelestarian Nilai Budaya/BPNP [Centre for Cultural Value
Preservation] in each province <https://kebudayaan.kemdikbud.go.id/bpnb/> accessed 26
November 2018.
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a lack of coordination among institutions. As a result, the inventory cannot be directly and
easily merged into an integrated database.
In accordance with Article 12 on inventories and reporting, Article 29 of the 2003
Convention provides that States shall submit reports to the committee on the legislative,
regulatory and other measures taken for safeguarding ICH in their territory.46 The
reporting for the representative list category is to be conducted every six years, with the
urgent safeguarding list conducted every four years and the register of good safeguarding
practices/best practices every one or two years. So far, Indonesia has submitted four
reports: the 2013 report on the implementation of the Convention, periodic reporting of
2016 and 2019 on the urgent safeguarding list element of Saman dance, which was
inscribed in 2011 and periodic reporting in 2016 on the urgent safeguarding list element
of Noken, which was inscribed in 2012.47
This result is due to the support of data from the respective ICH communities and regional
governments. Indonesia seems to understand the conceptual basis of UNESCO principles
for safeguarding ICH and performs preservation steps in accordance with the principles,
which is in line with Indonesia’s policy and national strategy in safeguarding ICH. While
understanding and awareness exist in the central government level, they remain low at the
level of communities and regional governments.

46

47

In practice, there is not any strict sanction when an obligation is not performed. One time,
Indonesia was late in submitting report for Saman. As a response, UNESCO only mentioned
that it shall submit it in another reporting immediately. The obligations stipulated under ICH
seems workable to comply with.
ICH UNESCO, ‘Periodic Reporting on the Convention for the Safeguarding of the Intangible
Cultural Heritage’ <https://ich.unesco.org/en-state/indonesia-ID?info=periodic-reporting>
accessed 20 August 2019.
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Further, in accordance with Article 12 of the 2003 Convention, the then Ministry of
Culture and Tourism in collaboration with UNESCO published the Practical Handbook
for the Inventory of Intangible Cultural Heritage of Indonesia in 2009. The handbook
became a manual for the implementation of the inventory obligation and then, in 2015,
the ministry published the more comprehensive Guideline for Inventory, Determination
and Nomination of Intangible Cultural Heritage of Indonesia.48
Other efforts for safeguarding ICH in Indonesia are observed to be a result of coordination
and collaboration among the stakeholders, such as the establishment of the Beautiful
Indonesia Miniature Park.49 The stakeholders also include accredited NGOs by
UNESCO,50 such as the Oral Traditions Association,51 Indonesian National Kris
secretariat, the Indonesian National Puppetry secretariat,52 and the Indonesian Puppeteers
Association. 53
As a part of ICH, cultural values have gained the attention of the government because
cultural values serve as guidance for the nation’s identity. The communities are the owner,
the supporter and the developer of cultural values, and are executors in the safeguarding

48
49

50

51

52

53

Directorate of Heritage and Cultural Diplomacy (n 36).
Taman Mini Indonesia Indah/TMII [Beautiful Indonesia Miniature Park)
<www.tamanmini.com/> accessed 26 November 2018. The park is a culture-based
recreational area, which has several functions for cultural preservation, education and
tourism. It represents Indonesian tangible and ICH wonders through 33 traditional pavilions.
ICH UNESCO, ‘Accredited NGOs Located in This Country’
<https://ich.unesco.org/en/state/indonesia-ID?info=accredited-ngos> accessed 9 May 2019.
Asosiasi Tradisi Lisan [Oral Traditions Association] <www.oraltraditionalsassociation.com>
accessed 26 November 2018.
Sekretariat Nasional Pewayangan Indonesia/Sena Wangi [Indonesian National Puppetry
Secretariat] <www.worldcat.org/identities/lccn-n84161446/> accessed 26 November 2018.
Persatuan Pedalangan Indonesia/Pepadi [Indonesian Puppeteers Association]
<https://pepadi.id> accessed 26 November 2018.
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of ICH, including the young generation.54 Therefore, it is necessary to introduce and
promote the values to the young generation through family traditions and formal and nonformal education.55
Regional governments have attempted to protect cultural values and to prevent them from
negative influences that could cause them to vanish or change. They have also developed
local cultural values to increase the community’s appreciation and awareness to use
cultural values as their behavioural guidance and to utilise cultural values for education,
knowledge and community prosperity.56 Cultural values as a nation’s identity must be
exerted so that they do not disappear or change due to globalisation.
The communities as supporters of cultural values have a responsibility to protect, develop
and utilise their traditions as ICH and to pass them down from generation to generation.
The roles of communities are to set an example for utilising cultural values as behavioural
guidance and to disseminate information regarding local cultural values. The participation
of communities in protecting, developing and utilising cultural values as part of ICH could
strengthen their cultural identity to face foreign cultural influences that do not adjust to
Indonesian norms. These efforts are consistent with Article 14 in respect of education,
awareness raising and capacity building and Article 15 in respect of the participation of
communities, groups and individuals, of the 2003 Convention.
More recently, the Ministerial Regulation for Education and Culture No 10 of 2014 on
Guideline for Tradition Preservation provided a specific regulation and legal basis for

54
55
56

Indrawati (n 29).
Ibid.
Ibid.
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preservation, protection, development and utilisation of ICH in Indonesia. 57 Article 1 of
the regulation states:
Tradition Preservation means any efforts of protection, development and
utilisation of customs of a group of culture-supporting societies whose
dissemination and inheritance are conducted hereditary.
Protection means any effort of prevention and countermeasures which can cause
damage, loss or extinction of culture related to tradition in the form of idea,
behaviour and the work of art, including the dignity as well as cultural rights,
caused by human conduct or natural process.
Development means any effort in work, which allows the perfection of idea,
behaviour and the work of art in the form of alteration, addition or replacement in
accordance with the applicable rules and norms in the community without
compromising its originality.
Utilisation means any effort of using the work of art for the sake of education,
religion, social, economics, science, technology and the culture itself.
The aims of the regulation are to give reference to regional governments in implementing
the tradition preservation within their authorities. Its objectives are to increase the active
role of regional governments, empower society’s role, facilitate the implementation of the
preservation in conducting tradition preservation and assist dispute resolution related to
tradition preservation.58

57

58

Ministerial Regulation for Education and Culture No 10 of 2014 on Guideline for Tradition
Preservation (Indonesia) art 1(1)–(4).
Ibid arts 2–3.
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Article 4 regarding the objects of tradition preservation stipulates, inter alia, subject
matters in tangible and intangible forms, including sacred traditional ceremonies, folklore,
folk tales, traditional games, traditional oral expressions (traditional sayings), traditional
medicines, traditional food and beverages, traditional architecture, traditional clothing or
costumes, traditional fabrics or cloth, living tools, traditional weapons and traditional
social organisations.59
Article 5(2) stipulates the forms of preservation as protection, development and utilisation
and according to Article 5(3), the preservation shall pay attention to religious value and
beliefs; adat, cultural value, norm, ethics and adat law; secrecy and sacredness value of
particular cultural elements sustained by society; public order, community interests and
group interests within society; national characteristics; utility for the society; and laws
and regulations.
The guidelines establish obligations for the government at all levels to protect ICH
through inventory management, including its information system and registration and
compilation of ICH as communal IP rights.60 Article 6(2) states that the protection by
regional governments at the regency/municipal level is conducted through recording,
collecting, processing and organising information systems; registering as communal IP;
analysing the value of tradition and national characteristics; and enforcing laws and
regulations.61 Article 7(2) states that regional governments at the provincial level shall
protect regional traditions through organising information systems; compiling registration
as communal IP; analysing the value of tradition and national characteristics from the
59
60
61

Ibid art 4.
Ibid arts 6–11.
Ibid art 6.
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regency/municipal perspective; documenting the result of analysis on the value of
tradition and national characteristics from the regency/municipal level; and enforcing
laws and regulations.62
4.3.3 Indonesia’s Response to the UNESCO 2005 Convention
In 2011, Indonesia ratified the UNESCO Convention on Diversity of Cultural Expressions
2005 (UNESCO 2005 Convention) by Presidential Regulation No 78 of 2011 on the
Ratification of Convention on the Protection and Promotion of the Diversity of Cultural
Expressions.63 The preamble of the Convention recognises the importance of traditional
knowledge as a source of intangible and material wealth and the knowledge systems of
indigenous peoples, as well as the need for its adequate protection and promotion. It also
emphasises the vital role of cultural interaction and creativity in the development of
culture for the progress of society.
Article 2 stipulates the principles of the 2005 Convention, including respect for human
rights and fundamental freedoms, sovereignty, equal dignity of and respect for all cultures,
international solidarity and cooperation, the complementary economic and cultural
aspects of development, sustainable development, equitable access, openness and
balance. Indonesia has implemented the principles of the 2005 Convention as augmented
in Article 28C(1) of the Constitution and the national motto of Bhinneka Tunggal Ika,

62
63

Ibid art 7.
Peraturan Presiden Republik Indonesia Nomor 78 Tahun 2011 tentang Pengesahan
Konvensi tentang Proteksi dan Promosi Keanekaragaman Ekspresi Budaya [Presidential
Regulation No 78 of 2011 on the Ratification of Convention on the Protection and Promotion
of the Diversity of Cultural Expressions] (Indonesia).
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prior to the establishment of the Convention. Indonesian compliance with the 2005
Convention, has involved the following:
-

Development of a long-term, comprehensive strategic plan by the Ministry of
Tourism and Creative Economy (currently Ministry of Tourism).

-

Formation of the Coordinating Ministry for Human and Cultural Development and
the Creative Economy Agency. It is expected that the Ministry of Education and
Culture, the Ministry of Tourism and the Creative Economy Agency will together
lead efforts in implementing the principle of the 2005 Convention under the
coordinating ministry.

-

Organisation of World Culture Forum, Bali Arts Festival and Indonesia Dance
Festival as wealth programs development, which were implemented by all levels
of governments, various civil society organisations and the private sector, either
independently or in partnership.64

Articles 4.1–4.8 provide definitions of several terms:
‘Cultural diversity’ refers to the manifold ways in which the cultures of groups
and societies find expression. These expressions are passed on within and among
groups and societies. Cultural diversity is made manifest not only through the
varied ways in which the cultural heritage of humanity is expressed, augmented
and transmitted through the variety of cultural expressions, but also through

64

Ministry of Education and Culture, ‘Indonesia Quadrennial Periodic Report 2016 UNESO
Convention 2005: Protection and Promotion of the Diversity and Cultural Expressions’, 44–
5.
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diverse modes of artistic creation, production, dissemination, distribution and
enjoyment whatever the means and technology used.
‘Cultural expressions’ are those expressions that result from the creativity of
individuals, groups and societies and that have cultural content.
‘Cultural activities, goods and services’ refers to those activities, goods and
services, which at the time they are considered as a specific attribute, use or
purpose, embody or convey cultural expressions, irrespective of the commercial
value they may have. Cultural activities may be an end in themselves or they may
contribute to the production of cultural goods and services.
‘Protection’ means the adoption of measures aimed at the preservation,
safeguarding and enhancement of the diversity of cultural expressions.
Article 4.1 does not use the term ICH, but the term ‘cultural heritage’, which is more
general and includes ICH. The preamble and Article 4 definitions emphasise the
relationship between the 2005 Convention with ICH and IP rights. The coverage of the
UNESCO 2005 Convention is not limited to traditional cultural heritage; it includes all
cultural heritages, especially cultural expressions in cultural activities, goods and services
and cultural industries. Besides the UNESCO 2003 Convention, Indonesia enacts the
2005 Convention for safeguarding and protecting ICH in activities and industries in regard
to goods and services related to ICH.
During the implementation of the 2005 Convention, several challenges were identified,
including a lack of awareness about the 2005 Convention and limited understanding of its
coverage among stakeholders, especially policy-makers, on the potential of cultural
expressions for sustainable development. There was also inadequate planning at the
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ministerial level due to continual structural changes, limited capitalisation on international
opportunities regarding preferential treatment and funding and inadequate statistical data
relevant to specific measures of cultural policies and the creative industry.65 For example,
it was difficult to obtain data required to create periodic field reports in compliance with
the 2005 Convention. The Ministry of Trade has not provided a list of commodities on
the characteristics of cultural products or export–import data.
Further, there is a lack of shared knowledge on existing policies and measures and
recognition for exemplary programs that implement the principles of the Convention,
especially programs initiated by civil society organisations and the private sector. The
participation of such organisations in the evaluation of cultural policies and measures is
insufficient.66 Indonesia does not have many international culture product exhibitions or
biennales, which is demonstrated by the exhibition participants, who are private entities.
Should this matter receive less attention, Indonesia’s culture objects will be traded abroad.
In contrast, Singapore has many exhibitions, which is strategic because it does not have
the cultural resources of Indonesia. Culture object exhibition can provide a free lesson to
Singapore on culture objects from exhibition participants, who mostly come from
Indonesia.
Several challenges are closely related to safeguarding and protecting ICH under the 2005
Convention. There is insufficient support for the sustainability of culture-related
businesses that are owned by minority groups, including indigenous people, women and
youth, in terms of capacity building, funding and the lack of financial gain for the use of

65
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Ibid 45.
Ibid.
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traditional culture, especially for indigenous people. Currently, there are new young artists
developing culture objects for the market. In Indonesia, such activities have not been well
accommodated. Additionally, law enforcement of breaches of laws and regulations that
serve to implement the principles of the Convention is unsatisfactory.67
Several solutions are proposed for the above challenges, such as improving efforts to raise
awareness and understanding of the objectives of the 2005 Convention to develop better
strategic policies and plans, capitalise on international opportunities and enforce
legislation through better approaches to dissemination. It is also important to improve
effectiveness in the direction, coordination and support among government ministries and
agencies in the formulation and implementation of creative industries policies and
programs related to the objectives of the Convention and to facilitate capacity building in
the cultural sector. Regarding data, proposed solutions include the development of new
national surveys, which are specifically tailored to capture and map statistical data
relevant in measuring cultural policies and programs, the development of a national
database on all policies and programs and good exemplary practices and to allow better
access to public and private funding for programs.68
The Ministry of Education and Culture stated that revisions of existing legislation and the
development of new laws related to the implementation of the 2005 Convention includes
proposed laws on the amendment of Law No 33 of 2009 on the Movie Industry, Law No
32 of 2002 on Broadcasting, Law No 4 of 1990 on Transfer and Storage of Printed and
Recorded Works, Law No 11 of 2008 on Electronic Information and Transaction and Law

67
68

Ibid.
Ibid 45–6.
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No 10 of 2009 on Tourism.69 New laws will include proposed laws on radio and television,
gender justice and equality and proposed laws that are relevant to ICH, including the
creative economy, culture, local languages and arts.70
4.3.4 Cultural Advancement Law
Law No 5 of 2017 on Cultural Advancement is a sui generis law for safeguarding and
protecting ICH in Indonesia from a cultural perspective.71 The background of the law is
mainly explained in its explanatory memorandum’s general section:
Indonesia is given wealth in the form of various race, culture, language,
knowledge and local technology, tradition, local wisdom and art. Such diversity
is the nation’s cultural heritage which has noble value and form the nation’s
identity amidst the dynamics of world development.
The explanatory memorandum’s general section states that ‘the State shall advance or
foster the Indonesian national culture among the world’s civilisation by assuring the
freedom of society in maintaining and developing their cultural values’, which is stated
in Article 32(1) of the Constitution. The Cultural Advancement Law considers that
Indonesia advances its national culture amid the world’s civilisation and makes culture an
investment to build the nation’s future and civilisation for fulfilling national goals as
mandated by the Constitution. The variety of local cultures is the nation’s wealth and

69
70
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Ibid.
Ibid.
Undang-Undang Republik Indonesia Nomor 5 Tahun 2017 tentang Pemajuan Kebudayaan
[Law No 5 of 2017 on Cultural Advancement] (Indonesia) art 61.
180

Chapter 4

identity, which are required to advance Indonesia’s national culture amid the dynamics of
world development.
The explanatory memorandum’s general section also states that Indonesian national
culture is the entire process and interactions among cultures that live and develop in
Indonesia. Such development is dynamic in character, as marked by intercultural
interaction at the domestic level and with other cultures within the dynamic process of
world change. In that context, Indonesia faces several challenges and opportunities to
foster its national culture. To advance its national culture, Indonesia needs strategic steps
in the form of cultural advancement efforts through protection, development, utilisation
and management, which aims to create or generate Indonesian society, is politically
sovereign, economically independent and culturally characterised. 72
The law’s Article 2 states that Indonesia’s national cultural advancement shall be based
on Pancasila, the Constitution, the Unitary State of the Republic of Indonesia and the
national motto, Bhinneka Tunggal Ika. Cultural advancement aims to develop the noble
value of nation’s culture, enrich cultural diversity, strengthen the nation’s identity,
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Ferdiansyah, Deputy of Commission X, People’s Representative Assembly and the Head of
Working Commission of the Draft of Cultural Advancement Law (Level-1 Discussion, 18
April 2017) in Estu Suryowati and Sabrina Asril (ed), ‘Rencana Induk Pemajuan Kebudayaan
Mulai Disusun’, Kompas (21 June 2017)
<http://nasional.kompas.com/read/2017/06/21/13471121/rencana.induk.pemajuan.kebudayaa
n.mulai.disusun> accessed 8 May 2019. See also M Abduh Aziz, Head of the Koalisi Seni
Indonesia [Indonesian Arts Coalition] (Discussion on ‘RUU Kebudayaan: Menjamin atau
Menyandera?’, Jakarta, 3 July 2014) in ‘Masih Banyak Perdebatan, Pembahasan RUU
Kebudayaan Akan Ditunda’, Hukum Online (4 July 2014)
<http://www.hukumonline.com/berita/baca/lt53b6665427830/masih-banyak-perdebatan-pembahasan-ruu-kebudayaan-akan-ditunda> accessed 8 May 2019.
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enhance the nation’s unity, educate the nation’s life, improve the nation’s image, achieve
a civil society, improve the people’s welfare and preserve the nation’s cultural heritage.73
Article 1 of the Law defines the meaning of a number of core culture terms:
-

Culture means anything related to creation, sense, intention and work of society.

-

Cultural Advancement means the effort to increase culture’s resilience and
Indonesia’s culture contribution amidst the world’s civilisation through
protection, development, utilisation and management of culture.
Protection means the effort to keep the culture’s continuity, by way of inventory,
security, maintenance, rescue and publication.

-

Development means the effort to vitalise culture’s ecosystem as well as to
increase, enrich and spread the culture.

-

Utilisation means the effort of using Culture’s Advancement Object to strengthen
ideology, politics, economics, social, culture, defence and security to create a
national goal.

-

Management means the effort to use cultural human resources, cultural institution
and cultural regulation in improving and strengthening society’s active role and
initiatives.

Article 5 provides protection for ICH in terms of TKTCE. The objects of cultural
advancement include oral traditions, manuscripts, customs, rites, traditional knowledge,
traditional technology, art, languages, folk games and traditional sports. The explanatory
memorandum to Article 5 provides a more detailed definition, scope and examples of each
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Law No 5 of 2017 on Cultural Advancement (Indonesia) art 4.
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object. For example, the explanatory memorandum to Article 5e provides a definition of
traditional knowledge as encompassing all ideas and concepts in the society, which
contain local values as a result of experiences in the interactions with environment, are
continuously nurtured, developed and inherited by future generations. Traditional
knowledge includes handicrafts, clothing or costumes, medicinal or health treatment
methods, traditional herbal medicines, traditional foods and beverages and knowledge or
know-how and behavioural habits about nature and the universe.
Article 8 states that cultural advancement holds onto a set of policy statements of the main
cultural thought of region, the cultural strategy and the masterplan of cultural
advancement, which are composed in stages. The cultural strategy, which addresses the
direction of cultural advancement, is based on the potential, situation and condition of
Indonesia’s culture to achieve national objectives and is drafted by the central
government. The strategy is drafted by involving the society through the experts in the
cultural advancement object, which contains abstracts on cultural thoughts of regions, the
vision and the strategic issue for cultural advancement.74 The government has prepared
the strategy, which is planned to be valid for up to 20 years.75 The masterplan of cultural
advancement, as the guideline for central government in conducting cultural
advancement, shall contain the vision and mission of cultural advancement, goals and
objectives, planning, distribution of authority and achievement parameters.76 The main
cultural thought of regions may be the most significant document in cultural advancement

74
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Law No 5 of 2017 on Cultural Advancement arts 9–12.
Liza Yosephine, ‘Congress Seeks to Establish National 'Cultural Strategy’, The Jakarta Post
(4 December 2018) <https://www.thejakartapost.com/life/2018/12/04/congress-seeks-toestablish-national-cultural-strategy.html> accessed 29 September 2019.
Ibid art 14.
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in Indonesia because the document represents and contains factual conditions and
problems faced by regions in their efforts of cultural advancement, together with problemsolving proposals.
The law provides for an integrated cultural inventory system as the main data system of
culture, which integrates all cultural data from many sources to support the
implementation of cultural advancement. The inventory system contains data on objects
of cultural advancement, human resources, institutions and regulations, means and
infrastructure in the field of culture and other data related to culture. Data in the inventory
system shall be used as the main reference in cultural advancement and shall be accessible
to all.77
The law emphasises the protection, development, utilisation and mentoring by the central
government and regional governments for cultural mainstreaming through education to
achieve the goal of cultural advancement.78 The protection consists of inventory, security,
maintenance, rescue and publication. The central government and regional governments,
in accordance with their authority, shall record and document cultural advancement
objects.79 Article 22(3) of the law states that ‘the Cultural Advancement Object Security
is conducted to prevent alien from claiming intellectual property over Cultural
Advancement Object’.
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Ibid art 15.
Ibid art 7; Muhadjir Effendy, Minister for Education and Culture in Presiden RI–Presiden Ir
H Joko Widodo, ‘Undang-Undang Pemajuan Kebudayaan Disahkan’ (27 April 2017)
<http://presidenri.go.id/info-kementrian-lembaga/undang-undang-pemajuan-kebudayaandisahkan.html> accessed 8 May 2019.
Law No 5 of 2017 on Cultural Advancement arts 17–20.
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The central government and regional governments shall conduct maintenance and rescue
of cultural advancement objects and publish information related to inventory, security,
maintenance and rescue of those objects. The maintenance of cultural advancement
objects is conducted to prevent damage, loss or extinction of the objects. The maintenance
is undertaken by keeping the noble value and wisdom of objects, using them in daily life,
keeping the variety of objects, living and keeping the cultural ecosystem for each object
and passing them down to the next generation.80 The rescue is achieved by way of
revitalisation, repatriation and restoration.81 Publication is conducted to disseminate
information to the public—both domestic and international, by using different kinds of
media.82
To perform cultural advancement, the central government and regional governments shall
conduct the development, utilisation83 and management of cultural advancement objects.
Development is achieved by dissemination, review and evaluation, 84 and is performed by
spreading, analysing and improving the variety of objects. Large industry and foreign
parties who plan to utilise objects for commercial purposes must obtain a permit from the
minister, with consent provided on the basis of initial information, profit sharing and the
origin of the objects.85 The party who breaches the provision and misuses the permit 86
shall be given an administrative sanction.87 The management of cultural advancement
objects aims to increase the number and quality of cultural human resources, cultural
80
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institutions and cultural regulations by way of increasing education and training in the
field of culture, standardisation and certification of cultural human resources based on
interest and demand and increasing the governance capacity of cultural institutions and
cultural regulations.88
Further, the protection and development of culture are conducted by way of increasing
the quantity and quality of performers and managers in the field of culture to strengthen
the cultural advancement architecture.89 Additionally, the government will create wider
access for society towards widespread, even and just cultural products and will be
supported by increasing inter-region and international cooperation, as well as increasing
the quality of cultural advancement management.90 Preservation, management and other
activities are an effort to make culture Indonesia’s selling point, so that the Cultural
Advancement Law is not understood in a narrow sense, because anything in national
development has a cultural aspect. For example, work ethics is part of culture and culture
becomes Indonesia’s national development course. 91
Under Article 41, anyone has the right to express, obtain protection as a result from their
cultural expression, participate in cultural advancement, obtain information access on
culture, utilise cultural means and infrastructure and obtain benefits from cultural
advancement to improve welfare. Additionally, Article 42 maintains that anyone is
obligated to support cultural advancement efforts, maintain unity, foster the birth of
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intercultural interaction, promote Indonesia’s national culture and to maintain cultural
means and infrastructure.
Articles 43 and 44 provide duties for the central government in cultural advancement 92
and regional governments in fostering cultural advancement in accordance with their
administrative region,93 such as establishing policies, planning, conducting and
supervising, establishing a funding mechanism and norms, standards, procedures and
criteria for cultural advancement.94
The funding for cultural advancement is the responsibility of central and regional
governments, which comes from State’s budgetary plan, regional budgetary plans, society
and other authorised and non-binding sources in accordance with laws and regulations.95
In the effort of cultural advancement, Article 49 of the law requires the central government
to establish a Cultural Trust Fund.96 The government has discussed and prepared the
establishment of the trust fund, which is planned to commence by 2020 with an allocated
initial funding of IDR 5 trillion (approx. AUD 500 billion), and it will be managed by an
independent body under the Ministry of Education and Culture.97 The trust fund for
cultural purposes can also be allocated under the external fund scheme, such as funding
from private enterprise.98
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Anyone is prohibited from unlawfully destroying, damaging, eliminating or causing the
inability to use the means and infrastructure of cultural advancement.99 Further, anyone
is prohibited from unlawfully engaging in conduct that causes the Integrated Cultural
Inventory System to not function.100 Additionally, anyone who unlawfully destroys,
damages, eliminates or causes the inability to use the means and infrastructure of cultural
advancement101 shall be subject to a maximum five-year imprisonment and fined up to
IDR 10 billion (AUD 1 million).102 Anyone who unlawfully engages in conduct that
causes the Integrated Cultural Inventory System to not function103 can be imprisoned for
up to ten years and fined a maximum of IDR 10 billion (AUD 1 million).104 When the
crime is committed by a corporation, besides imprisonment and fine imposed on its
management, the financial penalty imposed may be three times the fine specified in
Articles 55 and 56. A corporation may receive an additional penalty in the form of
business permit revocation, deprivation of profit obtained from crime, revocation of legal
status, management dismissal and/or prohibition on establishing another corporation in
the same business field.105
The Cultural Advancement Law uses the terms warisan budaya (cultural heritage),
warisan budaya bangsa (national cultural heritage) and warisan budaya dunia (world
cultural heritage), which are mentioned several times in Articles 4j (Aims of Cultural
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Advancement)and 22(4)c (Safeguarding), the explanatory memorandum’s general section
in paragraphs 1 and 6, and the explanatory memorandum to Article 5g, when it provides
a definition of art. The term ‘traditional knowledge’ is mentioned in Article 5e (Object of
Cultural Advancement) and its explanatory memorandum, when it defines and provides
examples of traditional knowledge. The term ‘cultural expressions’ is mentioned once in
Article 44b (Responsibilities of Regional Government). The term ‘intellectual property’
term is mentioned once in Article 22(3). This demonstrates that the law emphasises a
broader scope of cultural heritage.
Article 60 states that the implementing regulations of the law shall be enacted within two
years after the law is enacted, but only a few have since been enacted.106 The
unavailability of the implementation regulation has resulted in the ineffectiveness of the
law.107 The article or statutes generally cannot be immediately enforced because the
statutes themselves do not contain substantive implementative matter. The statutes only
contain general statements and then refer to the substance of the statutes being further
regulated in implementing regulations.
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Regional governments are encouraged to utilise the law in order to develop their regions
and to develop ICH in terms of culture and local wisdom in their regions into the national
development goals, to be implemented in every region.108 ICH is Indonesia’s excellence.
It is acknowledged that Indonesia could be left behind if it attempted to compete with
other countries primarily in technological development. Therefore, local wisdom is
Indonesia’s wealth and identity and should be well utilised.109
Before the Cultural Advancement Law was enacted, protection of local wisdom had been
mentioned in Law No 32 of 2009 on the Protection and Management of the Environment.
However, many people felt that this law was not sufficient for cultural advancement and
protection. The Cultural Advancement Law is expected to bring more beneficial cultural
advancement and protection.110 In particular, the Cultural Advancement Law has several
stated matters to support local wisdom, especially regarding spatial planning, cultural
advancement and the establishment of strategic areas for the sociocultural, local and
national interest.111 Those matters need to be utilised so that the law can provide optimal
function and benefit.
Efforts to accommodate local wisdom value in regional regulation is an important step,
which will generate positive effects. With such efforts accommodated in the regulation,
Indonesia’s people in regions that have a strong sense of custom will find it easier to
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understand and follow the established rule. For example, in North Lombok, the region has
a strong understanding of the culture, which results in a low level of crime. This is an
example of cultural strength and local wisdom, which creates a positive influence on the
enforcement of social order.112 The efforts for cultural advancement in Indonesia, which
has cultural variety, can also be one way to increase local people’s optimism. It is not
limited to economics; it includes social interactions in people’s daily life. However, when
existing cultural variety is not adopted in regional policies, it will be taken for granted.113
The Cultural Advancement Law is expected to ensure the financial resources to enable
regional governments to support cultural management.114 There are many cultural
activities, especially in the field of cultural preservation, that have not had a legal basis.115
In several regions, there are abandoned art centres and cultural parks. In the near future,
with the existence of a legal basis in the law, regional governments have an obligation to
allocate budget to build cultural centres.116 Further, the Ministry of Education and Culture
is attempting to prevent the overlap of the law and other regulations, such as the Adat
Society Recognition and Protection Bill.117
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It is important to ensure that cultural management is successful so that the culture can be
developed. In this regard, there are two tasks of the government: to facilitate the growth
of culture and to create regulations to protect cultural products and cultural heritage.118
The government should facilitate the atmosphere to develop culture, not to restrict it. For
example, creative industries should be provided with sufficient budget so that artists and
performers can develop.119 In terms of cultural protection, the government should regulate
and sanction those who jeopardise culture, such as ruining cultural sites. The purpose of
the law is to keep the noble value of culture.120

4.4 Community Attitudes to Cultural Strategy and ICH
Even though there are attempts to safeguard and protect ICH in Indonesian legal
frameworks, there are still several issues and challenges facing the attempts. From the
perspective of culture and cultural policy, a main issue that needs to be addressed is
economic development, which has not been balanced by a strong cultural strategy. This
causes a cultural crisis, which weakens national identity and cultural resilience. Indrawati
argued that Indonesia faces challenges to its efforts to safeguard and protect ICH, such as
public ignorance towards ICH and environmental destruction caused by development and
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population problems.121 People seem less interested in ICH and more interested in
modern-style entertainment. A change in government policy, moving from a centralised
to a decentralised system, with the result of culture receiving less attention from regional
governments also presents a challenge for safeguarding ICH.122 The awareness of regional
governments should be increased. For example, sometimes ICH-related activities are not
listed in regional government programs and budgets due to the lack of awareness of
regional governments. Further, unavoidable challenges may arise from the globalisation
of technology, especially communication and information systems, television and the
internet.
Indrawati argued that Indonesia took several actions as solutions to overcome challenges
by encouraging communities and NGOs to actively participate in efforts to preserve and
develop culture at national and local levels.123 The central government has urged regional
governments to give more attention to social development through culture, in cases in
which regional governments are facilitators. These actions aim to increase ICH
stakeholders’ roles in the efforts of protecting, developing and utilising ICH in terms of
cultural values and tradition. Accordingly, the government provides broader opportunities
for communities concerning their views to express their cultural values and to create a
healthy climate for expanding the cultural industry.
The challenges in the field of culture are in the ability to manage cultural variety owned
by Indonesia, which has not been optimised. This is marked by frequent discrimination
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based on tribe, race, religion and inter-group within society. This happens because there
has not been high tolerance, the existence of value disorientation and the increasing shift
of public space into private space, which has created less space for society to express its
culture. Further, the synergy between government, the private sector and society in
cultural advancement efforts in Indonesia has not been strong enough.
The Ministry of Education and Culture stated that cultural matters are often neglected
because policy-makers prioritise education over culture.124 Articles 31(1) to 31(4) of the
Constitution stipulate the right to obtain education for every Indonesian citizen and the
obligation for the government to fulfil this right by financing basic education, establishing
and conducting a national educational system and prioritising the education budget.
Articles 32(1) and 32(2) of the Constitution stipulates that the State shall advance the
Indonesian national culture among the world by assuring the freedom of communities to
maintain and develop cultural values and that the State shall respect and maintain local
languages as national culture assets. Ideally, education and culture should be two
inseparable matters. However, Articles 31 and 32 of the Constitution are always separated.
The government should have the political will in favour of culture and prioritise it. Culture
needs to be protected to support the spiritual and local aspects of culture and for it to not
be taken by foreign parties.
There is also a question of whether to market ICH nationally and internationally, such as
with the example of Indonesian rendang, which is a meat dish, usually beef, that is slow
cooked in coconut milk and various spices. 125 Rendang is one of Indonesia’s signature
124
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traditional foods from Padang, West Sumatera. People have known rendang, but there is
a little proof of use of a familiar or known trademark of the product to the public. If there
is, the trademark has limited market access and has not been advertised nationally and
internationally to create broader trade.
To address this issue, there needs to be a clear action plan to ensure that Indonesian ICH
products are better known in domestic and international markets. The Creative Economy
Agency was established in 2015 under the Presidential Office. 126 The agency has
conducted education and training to strengthen the creative economy foundation,
provided financial support to creative actors, devised programs on creative economy
infrastructure, undertaken promotions and branding to promote national creative products
to become well-known and marketable within national and international markets, and
facilitated IP protection and collaboration among creative industry stakeholders.127
However, promotion must be accompanied by legal protection of products through
trademark registration, so that consumers would recognise ICH products by their
trademark and good reputation.
The ICH concept remains unclear and its legal frameworks are scattered among
safeguarding and protection regimes. Examining the potential of ICH and its significance
for Indonesia, TCE must become an umbrella protection concept and overriding law for
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other concepts of protection. The issue may need clearer legal guidelines to unify and
harmonise existing regimes, such as copyright and GI, because the protection will be
difficult to implement when its legal instruments are spread over many places. The
applicants for IP protection may find difficulties as they need to identify which protection
would be in their best interests. Thus, the systematisation of complete and comprehensive
ICH protection would create sufficient protection for ICH. In Indonesia, the issue of
systematisation is worsened by the current weak national legal infrastructure.
Additionally, the scattered regimes of ICH protection create gaps and overlap among
existing legal regimes.

4.5 Indonesia’s Domestic Institutional Infrastructure for ICH and Its
Performance
Several ministries have a clear vision and mission to take care of ICH issues in their field
or authority. The safeguarding of ICH demands multiple approaches from different
ministries.
As one important element of the Indonesian WIPO delegation, DGIP has lately distanced
itself from negotiations. The position of DGIP can be justified by certain evaluations. The
challenges faced by DGIP are complex, including the need to increase public awareness
with regards to IP protection, to increase the number of national IP registrations and to
improve the role of universities in utilising IP rights. Previously, DGIP attended WIPO
sessions, including WIPO IGC meetings. However, DGIP considers that the negotiated
issues in the WIPO IGC involve a negotiation between developing and developed
countries in facing difficult challenges. A negotiation requires the willingness to take and
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give. Because parties tend to stick on their own contrasting interests, the negotiation could
not reach consensus.128
As DGIP has not made progress to protect ICH through WIPO and due to the process of
contrasting opinions in WIPO sessions, such as the inter-ministerial meetings held before
each assembly, DGIP has chosen to prioritise its main responsibility and function to focus
on more mainstream IP rights protection matters. Due to DGIP’s absence, there is a
concern that Indonesia’s national legislation on IP rights would not be sufficiently in line
with multilateral negotiations. The DGIP seems to be waiting for results of the multilateral
negotiation on ICH.129 Nonetheless, ministries should not wait until international
negotiations have a result. A long-awaited international negotiation process should not
prevent ministries from creating initiatives, laws and regulations within their authority
and to perform matters in accordance with their main task and function based on the
nation’s common interest.
The Ministry of Foreign Affairs is the current leader for negotiations in WIPO.130 Within
the ministry are two directorates that handle ICH and IP matters: the Directorate General
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of Multilateral Affairs, which bears nomenclature for IP matters and the Directorate
General of Legal Affairs and International Treaties, which oversees issues in the
international forum and prepares Indonesia’s argument. In handling IP and GRTKTCE
issues, the two directorates complement each other and collaborate on the substance of
negotiations. The Directorate General of Legal Affairs and Economic Affairs considers
the legal issues and their consequences, compliance with Indonesia’s commitment to other
international forums and consistency with national laws. The Directorate General of
Multilateral Affairs conducts the political or negotiations perspective, including strategies
to maximise sought-after outcomes. Even though the directorates have different
approaches, in the end they compile their considerations to establish Indonesia’s position
in conducting negotiations. In practice, there are no clear-cut differences between the two
directorates because all positions are negotiated together. Indonesia’s position is always
discussed or coordinated between the ministries.
The Ministry of Foreign Affairs is supported by experts in respective sectors, including
DGIP. Coordination with DGIP has always been conducted prior to any negotiation
session. In conducting coordination, there has not always been similarity in perceptions.
Differences arise because the Ministry of Foreign Affairs has a political tendency,
whereas DGIP focuses on substance, which creates challenges for coordination.
Coordination is very important since the negotiation substance may be directly related to
the material issues that are under the authority of such ministries to minimise lex specialis
opinion and sectoral ego.
The Ministry of Foreign Affairs and DGIP need to understand each other’s tasks and
functions. It is important for the ministry to understand DGIP’s task and function with
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regards to IP and ICH, as well as DGIP’s challenges in their application. Conversely,
DGIP should understand the task and burden of the ministry to guard the negotiation and
issues in coordinating with other institutions and keeping Indonesia’s commitment to
international negotiations. This understanding should be able to overcome sectoral ego
occurring between the ministries. If they understand each other, the differences in
perception between the ministries may bring positive effects. A dynamic coordination
between two institutions may give each a challenge and debate to reach the best result.
The safeguarding of ICH is mainly performed by the Ministry of Education and Culture,
DGIP and the Ministry of Foreign Affairs. In terms of subject matter, ICH is a domain of
the Ministry of Education and Culture. The Ministry of Law and Human Rights is
responsible for ICH law enforcement issues and it is the focal point as the main authority
for IP-related matters of ICH. Based on the Ministry of Education and Culture’s response,
culture protection issues for TCE, which are included in ICH, is the main task and function
of DGIP. In contrast, DGIP considers that the matter is not IP, as it does not fulfil general
IP elements.
The Ministry of Foreign Affairs takes the lead on handling compliance of IP and ICH
matters during multilateral negotiations. Therefore, it needs to understand matters of
national interest as well as the visions and missions of national stakeholders. It is
important for the ministry to avoid discussing and negotiating things that have no
connection with the national interest or the goal of main stakeholders. As Indonesia’s
representative, the ministry has the task of overseeing discussion on safeguarding and
protecting ICH at the multilateral level.
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The ministry’s positions, duties, functions and organisational structures are stipulated by
regulation. Changes in the structures, functions and nomenclature of the ministry and
government authorities has created further challenges for effective coordination. The
transition from the old function to the new one becomes the main challenge.131 Sometimes
an unfinished program has not been coordinated or transferred to a different directorate
responsible for the program. This often happened in regional governments, in which
officers or staff were frequently changing. Consequently, every time change occurs, the
Ministry of Education and Culture has to restart its efforts regarding the awareness of
regional governments for safeguarding ICH because the new regional government officers
have not realised the importance of ICH protection. Further, the task and function of the
Ministry of Education and Culture overlap with the DGIP’s, in which the DGIP created a
database on communal IP and the Ministry of Education and Culture created an ICH
inventory. This demonstrates that the institutional issue is an important factor in the
implementation of the State’s roles in safeguarding and protecting ICH.
Funding availability and budgeting for cultural affairs within the central government and
funding that goes to regional governments is relatively small.132 Consequently, regional
governments can no longer perform activities as expected by the ministry. There has not
been limited change from the previous cabinets until now. Meanwhile, if it is related to
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the psychological revolution or to President Joko Widodo’s ‘mental revolution’—the
issue brought by the president in his campaign—culture is supposed to get more
attention.133 However, limited funding restricts the respective ICH communities to attend
the sessions for applications to UNESCO.134 The Ministry of Education and Culture
cannot provide the funding for them or send staff to observe the UNESCO sessions. 135
Limited funding also makes it difficult for the ministry to hire and pay staff to complete
the inventory task. The funding for these activities should be understood as the State’s
budget, which is not limited to one ministry.
The government should realise that Indonesia’s strength lays in its cultural sector.
Consequently, the sector should be prioritised because Indonesian culture is something
only Indonesia has. However, Indonesia upholds diversity, but it does not prioritise culture
due to political choices made by the government. Indonesia has several strategic national
capacities—the political choice is whether the government wants to do all of them or to
focus on the capacity that provides competitive advantage to Indonesia. The Indonesia
government decided to focus on tourism. However, not only do infrastructure and access
to tourism objects need to be prepared, culture and people should be prioritised first in a
comprehensive manner.
Table 7 shows government organisation structure with ICH and IP responsibilities.
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Table 7: Government Organisation Structures for ICH and IP136
Name of Ministry
Ministry of Education and Culture137
- Directorate General of Culture:
o Directorate of Belief in the Almighty God
and Tradition
 Division of Knowledge and TCE
o Directorate of Culture
o Directorate of Heritage and Cultural
Diplomacy
 Division of ICH
 Division of Trans-Border Cultural
Diplomacy
 Division of Domestic Cultural Diplomacy
o National Museum (Technical Implementing
Unit)
 National Gallery
 Office for Cultural Value Preservation
- Research and Development Agency
- Ministerial Expert Staff in Education and
Cultural Regulation
Ministry of Law and Human Rights138
- DGIP
o Directorate of Copyrights and Industrial
Designs
o Directorate of Patents, Integrated Circuits
and Trade Secrets
o Directorate of Trademarks and GI
 Sub-Directorate of GI
o Directorate of Cooperation and IP
Empowerment
o Directorate of Information Technology
o Directorate of Investigation and Dispute
Settlement
- Regional Office for Law and Human Rights
o Division of Legal Service
Ministry of Foreign Affairs139

ICH Responsibilities
Indonesian
compliance with
UNESCO
Conventions.

IP Responsibilities

Handles ICH
applications and
mechanisms for
UNESCO ICH lists.
Creates an Indonesian
ICH Inventory.
Handles UNESCO
periodic reporting
obligations.

In multilateral negotiation, DGIP functions as a
technical expert in the respective field.
DGIP creates the communal IP database.

Regional offices are located in the provinces.

Leads multilateral negotiations.
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Education and Culture] (Indonesia). See also Ministry of Education and Culture, ‘Tugas dan
Fungsi’ <www.kemdikbud.go.id/main/informasi-public/tugas-dan-fungsi> and
<https://kebudayaan.kemdikbud.go.id/tentang-kami> accessed 9 May 2019.
138
Peraturan Presiden Republik Indonesia Nomor 44 Tahun 2015 tentang Kementerian Hukum
dan Hak Asasi Manusia [Presidential Regulation No 44 of 2015 on Ministry of Law and
Human Rights] (Indonesia). See also DGIP, ‘Organisational Structure’
<www.dgip.go.id/struktur-organisasi> accessed 9 May 2019.
139
Peraturan Presiden Republik Indonesia Nomor 56 Tahun 2015 tentang Kementerian Luar
Negeri [Presidential Regulation No 56 of 2015 on Ministry of Foreign Affairs] (Indonesia).
See also Ministry of Foreign Affairs, ‘Struktur Organisasi’
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- Directorate General of ASEAN Cooperation
- Directorate General of Multilateral Affairs
o Directorate of Trade, Commodity and IP
- Directorate General of Legal Affairs and
International Treaties
o Directorate of Legal Affairs and Economic
Treaties
Ministry of Industry
- Centre for Handicrafts and Batik140
o Division of Research Tool and
Standardisation
o Division of Examination, Certification and
Calibration
o Division of Competency Development and
Technology Transfer
Ministry of Trade
- Directorate General of International Trade
Negotiation141
o Directorate of Multilateral Negotiation
o Directorate of ASEAN Negotiation

Creative Economy Agency142
- Deputy for IP Facilitation and Regulation
Ministry of Environment and Forestry

Bears responsibility for IP matters in the
ministry.
Guards issues in the international forums and
prepares Indonesia’s position within WIPO.

Safeguards and protects IP and ICH, such as
regulation on Batik Mark and Indonesian
National Standard.

Formulates and
implements policies
for developing market
access for goods and
services in
international forums,
such as trade-related IP
under TRIPS
Agreement and
ASEAN.
Protects IP in regard to
cultural and traditional
products.
Technical ministry and expert or a field
executor in the issue of genetic resources.

Ministry of Finance
- Directorate General of Customs and Excise143

Customs and border
control.

<http://kemlu.go.id/portal/id/list/struktur_organisasi/struktur-organisasi> accessed 9 May
2019.
140
Centre for Handicrafts and Batik, ‘Struktur Organisasi BBKB’
<https://bbkb.kemenperin.go.id/index.php/post/read/struktur_organisasi_bbkb_0> accessed 9
May 2019.
141
Ministry of Trade, ‘Task and Function’ <https://kemendag.go.id/id/about-us/task-andfunction/directorate-general-of-international-trade-cooperation> accessed 9 May 2019.
142
Peraturan Kepala Badan Ekonomi Kreatif Republik Indonesia Nomor 1 Tahun 2015 tentang
Organisasi dan Tata Kerja Badan Ekonomi Kreatif [Head of Creative Economy Agency
Regulation No 1 of 2015 on Organisation and Working Procedure of Creative Economy
Agency] (Indonesia); Creative Economy Agency <https://www.bekraf.go.id/> accessed 22
August 2019.
143
Directorate General of Customs and Excise, ‘Tugas Pokok dan Fungsi’
<www.beacukai.go.id/arsip/abt.tugas-poko-dan-fungsi.html> accessed 9 May 2019.
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Ministry of Tourism144
Regional Government145
- Regional Services Office for Culture

Safeguards ICH in
the region.
Provides IP facilitation
in the region.

- Regional Services Office for Industry and
Trade146
o Office for Business Service and IP
Management

4.6 Concluding Remarks
Indonesia has passed laws and regulations as IP-specific and non-IP-specific legal
frameworks for safeguarding and protecting ICH. It has performed necessary efforts
through IP and cultural perspectives and activities in compliance with international
conventions on ICH. The IP-specific legal framework, which was derived from the TRIPS
Agreement, demonstrates Indonesia’s conformity with the agreement’s minimum
standards. Provisions for protecting ICH, especially in new laws on copyright, patents,
trademarks and GI have attempted to accommodate legal protections for ICH through the
IP system. Indonesia’s IP-specific legal framework is a positive and direct protection for
ICH, which is demonstrated in copyright and patents laws and functions as an
administrative legal protection for ICH in the form of access mechanisms to genetic
resources.

144

Peraturan Menteri Pariwisata Republik Indonesia Nomor 11 Tahun 2017 tentang Organisasi
dan Tata Kerja Kementerian Pariwisata [Ministerial Regulation for Tourism No 11 of 2017
on Organisation and Working Procedure of Ministry of Tourism] (Indonesia).
145
Undang-Undang Republik Indonesia Nomor 23 Tahun 2014 tentang Pemerintahan Daerah
[Law No 23 of 2014 on Regional Government] as amended by Undang-Undang Republik
Indonesia Nomor 9 Tahun 2015 tentang Perubahan Kedua atas Undang-Undang Nomor 23
Tahun 2014 tentang Pemerintahan Daerah [Law No 9 of 2015 on the Second Amendment of
Law No 23 of 2014 on Regional Government] (Indonesia)
146
Regional Services Office for Industry and Trade, ‘Struktur Organisasi’
<http://disperindag.jogjaprov.go.id/v3/struktur-organisasi.asp> accessed 9 May 2019.
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Efforts to protect ICH in forms of traditional knowledge and genetic resources is reflected
in patents, trademarks and GI legislation, while TCE are regulated in copyright, trademark
and GI laws. Designs law does not provide any effective protection for ICH.
Patent and copyright regimes are directly related to ICH and can be used to protect ICH
substances or subject matter. Within the patent application process, the application for
ICH could be identified from the patent class of invention and plants. In contrast with
patent and copyright, trademark can be used as an indirectly related IP protection regime.
Trademarks do not protect products, but they protect signs that have distinctive
characteristics. The result of trademark utilisation on ICH products would depend on
whether they have market and commercial value. Like trademarks, GI is also an indirectly
related IP regime. The main factor in GI is not only the nature, but also the human factor
within GI, which could be retained from ICH (e.g., Indonesian weaving culture, which
has been registered as GI).
Indonesia’s non-IP-specific legal framework is a positive protection and is found in
enactments of ICH and cultural legislation from ratifications to multilateral agreements
and conventions. In general, Indonesia has fulfilled its obligation in safeguarding ICH
through UNESCO. Following its ratification of the 2003 Convention, Indonesia has an
obligation to preserve and promote ICH that has been inscribed on the UNESCO ICH list.
This obligation includes creating an inventory, reporting and periodically enhancing the
inventory. The inventory is a defensive safeguard and protection to prevent
misappropriations of ICH. An obstacle for the inventory or database continues because of
limited State budgeting for cultural affairs, the capacity of resources, sectoral ego and a
lack of direction and coordination among related government ministries. These issues
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emphasise institutional challenges for safeguarding ICH in Indonesia. The legal
framework serves as a direct safeguard and protection for ICH, which is demonstrated in
Ministerial Regulation No 106 of 2013 and Ministerial Regulation No 10 of 2014.
Regarding a stand-alone legislation, the Cultural Advancement Law is an effort to
advance culture, which was mandated by Article 32(1) of the Constitution. Cultural
emphasis in the law relates not only to dances or tradition, but also to the noble character
and descended hereditary, which forms Indonesian character. Teuku Harysa suggested
that there are several benefits that society can gain from the principles or norms when the
law is enacted, including culture as an investment not cost, comprehensive book-keeping
on culture, regional culture main idea, cultural strategy, main plan on cultural
advancement, culture’s custodian fund, culture utilisation and reward.147 The legal
framework also performs administrative safeguarding and protection for ICH in the form
of a mechanism for the national determination of Indonesian ICH.
Both legal frameworks face several issues and challenges. Substantial issues include legal
content in IP and ICH legislation. There is a need for a sui generis law to cover forms of
protection for particular ICH from the perspectives of culture and IP. There is also the
issue of political will of the government in prioritising culture in the national policy for
safeguarding and protecting ICH. Further, challenges to institutional aspects of
safeguarding and protecting ICH are found in sectoral ego in the ministries, frequent

147

Teuku Riefky Harysa, Head of Commission X, People’s Representative Assembly, in Estu
Suryowati and Sabrina Asril (ed), ‘Rencana Induk Pemajuan Kebudayaan Mulai Disusun’,
Kompas (21 June 2017)
<http://nasional.kompas.com/read/2017/06/21/13471121/rencana.induk.pemajuan.kebudayaa
n.mulai.disusun> accessed 8 May 2019.
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changes of government structures and officers, a lack of leadership and coordination
among the ministries and limited available funding.
Current national and international issues should be more focused on the recognition of the
origins of cultural works. The mention of origin can be considered as an
acknowledgement of the moral rights of a cultural work or ICH holder. For example, a
neighbouring country of Indonesia claimed and used the Ponorogo Reog and Balinese
Pendet dances in their national tourism promotions, 148 which might happen again in the
future without appropriate safeguards and protections. Foreign parties may continue to
use Indonesian ICH and obtain economic benefits from such utilisation. The TKTCE Bill
is supposed to be a sui generis law to protect and safeguard ICH in the realm of IP.
The next chapter discusses three case studies—Indonesian batik, gamelan-karawitan and
coffee, notably Gayo coffee and luwak coffee—as examples of ICH in Indonesia. The
chapter analyses their philosophy, history, function, roles and their differing status as
examples of safeguarding and protecting ICH. The case studies provide ICH examples
that need to be safeguarded and protected by legislation and society.

148

Lisa Mapson, ‘Reog Ponorogo’, Inside Indonesia (23 November 2010)
<www.insideindonesia.org/reog-ponorogo> accessed 13 November 2018; Stephen
Fitzpatrick and Jakarta Correspondent, ‘Malaysia ‘Steals’ Bali Dance’, The Australian (26
August 2009) <https://www.theaustralian.com.au/news/world/malaysia-steals-balidance/news-story/cc2f15ea317b9b041caa59f07cd7b0f5> accessed 13 November 2018.
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Chapter 5. Case Studies for Safeguarding and Protecting ICH
in Indonesia
5.1 Foreword
This chapter discusses three case studies—batik, gamelan-karawitan and coffee—as
examples of Indonesian ICH. It covers definitions, philosophies, histories, functions and
roles of the three case studies as illustrations of the safeguarding of respective ICH by
Indonesian patrons. Each one represents different issues and approaches to safeguarding
ICH. The case studies demonstrate key ICH examples that present different approaches
to safeguarding and protection by legislation and communities.
This chapter explains the importance of batik to ICH and Indonesia and examines a key
ICH example that is protected and safeguarded by legislation and community. Defined as
a traditional dyeing technique as well as a traditional fabric, batik is a signature of
Indonesian culture and identity. Its design or motif contains philosophy and rich meaning.
It also represents tradition, good values and wisdom. This ICH is precious for the local
community and Indonesia as a nation. However, batik faces internal and external
challenges, especially from international trade activities, which affect the batik home
craftsmanship and industry. This chapter discusses initiatives by stakeholders involving
regulation on batik mark and national standards for batik.
Gamelan-karawitan is a set of musical instruments and traditional knowledge. It
incorporates aesthetics, as well as historical, cultural, spiritual, democratic, social,
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philosophical and psychological values.1 Gamelan-karawitan, which is played mostly in
Central Java, is well practised and preserved by local communities. These instruments
have inspired musicians locally and internationally. However, it faces challenges due to
developments in digital technology as well as other forms of musical works. There is a
positive and negative aspect to this issue. For example, there is a need to preserve it as it
is, but there is demand for electronic gamelan (e-gamelan) because of its practicality.
Gamelan-karawitan demonstrates an example of ICH that is partially protected and
safeguarded—protected by legislation and safeguarded by community.
Coffee is used as a case study to examine the successful utility of the IP regime under GI
protection. In Indonesia, GI protections are mostly given to coffee as agricultural goods
with unique and distinct characteristics from each region. Attention is given to Gayo and
luwak coffee, which are famous as specialty coffee variants. The Gayo coffee example
demonstrates ICH that is protected and safeguarded, whereas the luwak coffee example
demonstrates ICH that is partially protected and safeguarded—protected by legislation
and safeguarded by the community. There are several issues and challenges facing the
implementation of safeguarding and protection for both coffees. The challenges bring in
national legal infrastructures and international legal frameworks. For example, the legal
framework of the GI system is still unfriendly for proponents of the system.

1

Ki Hadjar Dewantara, Pemikiran, Konsepsi, Keteladanan, Sikap Merdeka II (Kebudayaan)
(Universitas Sarjanawiyata Tamansiswa/UST Press, 2013) 173.
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5.2 A Case Study on Batik
5.2.1 Definitions of Batik, Technique, Philosophy and Meaning of Batik
Batik is a traditional handicraft, which results from drawing using canting (a pen-like tool)
to apply malam (liquid hot wax) as colour blocks to fabric, to generate meaning. 2
Traditional batik making uses hand-drawn canting to make batik tulis (hand-drawn batik)
or hand-stamped canting to make batik cap (hand-stamped batik).3 Table 8 summarises
the processes in making batik or applying the batik design to fabric.
Table 8: Traditional Making of Batik4
Stage
I
II

III

Procedure
White
cotton cloth
Preparatory
treatment

Process

1. Nganji (starching)
2. Ngemplong
(smoothing)
1. Nyoret (sketching and
cribbing)
2. Nglowong (design
drawing)

3. Nembok (wax
covering)
4. Medel (blue dyeing)

5. Ngerok (wax
removing by rubbing)

2

3
4

5

Before starching, the mori cloth (white cambric) is
washed in clean water to remove the original starch.
The white cambric is beaten with a wooden
hammer.
Design drawing on paper and the design is moved
to cloth or directly sketching on cloth.
Design drawing with liquified wax is carried out by
means of a cap (copper stamps) or canting (small,
spouted copper container with a reed handle, used
to apply designs in melted wax to the surface of
cloth).5
Covering parts of the design that are to remain
white with batik wax.
The first steeping, dyeing the waxed white cambric
in a blue vat. It consists of two ways: celup (wholedyeing) and colet (partial-dyeing). Partial-dyeing is
suitable for designs with many colours.
Removing the wax by rubbing with a dull knife
from those parts to be dyed soga (red-brown dye,
which contains the soga tree bark combined with

Rens Heringa and Harmen C Veldhuisen, Fabric of Enchantment: Batik from the North
Coast of Java (The Los Angeles County Museum of Art, 1996) 207; Indonesian National
Standard (SNI) 0239:2014 on Definitions and Terms of Batik. Traditional canting is made of
copper, bronze, zinc or iron material, and consists of a copper wax-container with a small
pipe spouted nib and bamboo handle. Hand-stamp canting is made of copper block stamps.
Heringa and Veldhuisen (n 2) 206–7.
Centre for Handicraft and Batik, Handbook of Indonesian Batik (Centre for Handicraft and
Batik, 2011) 1.
Heringa and Veldhuisen (n 2) 206–7.
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6. Mbironi (wax
covering)
7. Nyoga (brown-dyeing)
8. Nglorod (wax
removing by soaking
in boiling water)

varying ingredients, depending on the region in
which it was made, creating various shades of soga)
to get the brown colour.6
Covering parts of the design that have to remain
blue and dot-filled fields.
Brown colour, which is obtained by soaking the
cloth in a soga dyestuff solution.
The final stage of the making process. All
remaining wax is removed by rinsing the dyed cloth
in boiling water. The sheet of cloth is changed into
batik and is ready for use.

The word batik or ambatik consists of the word amba or bha (hope) and titik (dots), which
means the batik maker connected dots into a meaningful line. Since the word bha means
hope in Ancient Javanese language, it symbolises a prayer of the batik maker in creating
the motif.7 The Javanese people use batik to describe their life journey from birth to death;
there is a batik for every phase of life.8
As an art form, batik is an expression and a work of creative skill and imagination. Batik
art includes the technique of drawing on cloth by using liquid wax and canting. It can also
be defined as pictorial cloth that is made specifically by applying liquid wax on the cloth
and afterwards, the processing is conducted in a distinctive way. Batik art has is definition
as a beauty that resembles batik. This batik art definition covers manufactured batik. The
batik artists create, imitate or develop beautiful decorations without necessarily
considering meaning and the rules in traditional batik. They are freer and not bound by
pakem (standard manners or norms) in traditional batik making. Because of aesthetic

6
7

8

Ibid 212.
Interview by the author with Prayogo, Curator (Museum Batik Yogyakarta, 18 September
2017).
Ibid.
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values contained in such creation, it is called batik art.9 Meanwhile, batik has a specific
definition and has meaning and philosophy.10
Making batik is not only about drawing technique, but is full of philosophy and involves
rituals. The batik maker usually has an employer as their master, who tells them to do a
fasting ritual before making it because their mind becomes pure, so that it results in good,
tidy and delicate batik.11 Even the tools for batik making contain a philosophy, which can
be observed in the low stool and rack made from bamboo, rattan or wood. A low stool
used as seating symbolises the maker’s status as wong cilik (a lowly person).12 Meanwhile,
the rack as a place to hang the cloth represents hope; the maker foresees hope and puts
the hope into a meaningful creation. Batik contains a meaning resourced from its maker’s
ideas and is adjusted with purpose or meaning. These philosophies have never been
explicitly explained, but they are all interrelated.
The initial step of batik making is in the form of seprapatan (quarterly), utuh (whole) and
ceplokan (small) motifs that are drawn on paper.13 The frequently practised technique to
move the motif from the paper to the cloth is by way of sketching and cribbing, which
takes several days, depending on the complexity of the motif.
The hundreds of ancient, classical or traditional batik motifs have profound philosophies
and deep meanings. Table 9 provides few examples of designs and their meanings:

9
10

11
12
13

Ibid.
Badan Standardisasi Nasional [Indonesian Standardisation Body] <www.bsn.go.id>
accessed 27 August 2019.
Prayogo (n 7).
Ibid.
Interview by the author with Didik Wibowo (Museum Batik Yogyakarta, 17 July and 30
August 2017).
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Table 9: Traditional Javanese Batik Motif, Its Philosophy and Meaning14
No
1

Batik Motif
Wahyu Tumurun15

Philosophy and Meaning
Categorised semen motif. Known from Yogyakarta in 1480. Worn
at the Mitoni ceremony for celebrating the seven-month pregnancy
and weddings. Symbolises glory and continuous harmony and
happiness.

2

Kawung16

3

Parang
Parang Kusumo23

Ancient geometric motif and oval in a neat pattern as an abstraction
of the halved kawung (sugar palm fruit),17 which grows in
abundance and contains the message that the wearer is useful and
just to the community.18 Interpreted as the lotus flower with four
split petals, which symbolises long life and purity.19 Originally a
Yogyakarta Palace forbidden motif,20 categorised one of 50 ceplok
motifs21 and later used as a background motif in Indo–European
cloths.22
Traditional Central Javanese motif in various forms of lined up
slanting bands with stylised rocky outcrop, cleaver and dagger,24
which depicts a narrow length and sharp edge and symbolises
security and safety.25 The larger the pattern, the higher the wearer’s
status in the royal court. It is suitable for an authoritative, gallant
and sociable leader. It has at least 50 derivatives,26 such as:
- Parang Kusumo, which symbolises the strong hope for dignity
and glorious life. Formerly worn only by princes and princesses.
- Parang Rusak, which is a basic motif of parang and symbolises
spirit and fire with ornaments of uceng (flames) and blumbangan

14
15

16

17
18

19

20

21

22
23

24
25
26

Constructed by the author.
Informasi Batik Indonesia, ‘Keunikan Makna Filosofi Batik Klasik Motif Wahyu Tumurun’
<https://infobatik.id/keunikan-makna-filosofi-batik-klasik-motif-wahyu-tumurun/> accessed
29 April 2019.
Batik Foundation, ‘Makna dan Arti Motif Batik Ceplok’ (5 April 2017)
<https://batik.or.id/makna-dan-arti-motif-batik-ceplok/> accessed 26 April 2019.
Heringa and Veldhuisen (n 2) 209.
Aqilah Zailan, ‘Behind the Motif: 5 Ancient Batik Patterns of Central Java’, Textile Stories
Asia (14 February 2017) <www.shopgypsied.com/blogs/textile-stories-asia/5-ancientindonesian-batik-patterns-their-meanings> accessed 26 April 2019.
Yanuar Hadi, ‘50++ Meaning of Behind the Traditional Indonesian Batik’ (15 October 2016)
<https://medium.com/@hadiyanaur/50-meaning-of-behind-the-traditional-indonesian-batik918d8df1f487> accessed 26 April 2019.
Heringa and Veldhuisen (n 2) 210. Sumptuary laws restricted the wearing of certain motifs to
the aristocracy of the Central Javanese courts.
See generally Regional Services Office for Industry, Trade and Cooperative, Yogyakarta
Special Province, Kumpulan Motif Batik Yogya Ceplok (Pena Persada, 1st edition, 2007).
Heringa and Veldhuisen (n 2) 209.
Batik Foundation, ‘Filosofi Motif Batik Parang Kusumo’ (9 April 2017)
<https://batik.or.id/filosofi-motif-batik-parang-kusumo/> accessed 26 April 2019.
Heringa and Veldhuisen (n 2) 211.
Zailan (n 18).
See generally Regional Services Office for Industry, Trade and Cooperative, Yogyakarta
Special Province, Kumpulan Motif Batik Yogya Parang dan Lereng (Pena Persada, 1st
edition, 2007).
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or mlinjon (element of water)27 and symbolises that the king shall
be able to fix something rusak (broken). Originally restricted to
the use of the ruler (forbidden batik) of the Yogyakarta Palace.28

27
28
29

30
31
32
33

34

35
36

37

4

Sekar Jagad29

5

Semen
Semen Rama33

6

Sidomukti36

Traditional Javanese motif from words ‘Kar Jagad’ (Kar in Dutch
means map, while Jagad means word). It symbolises the diversity
found throughout the world30 and embodies the meaning of beauty
and grace. As Javanese ceremonies are bound with the use of batik
as expressions of love and happiness, at weddings, this motif
literally means ‘flowers of the universe’ and is worn by the bride,
groom or given as a gift to convey the message of heartfelt joy at
having found one another.31 It consists of a free-form patchwork
with free-flowing and abstract motifs.32
Traditional Central Javanese, which comes from the word semi
(grow and thrive, profusion of sprouts), associated with fertility and
regeneration, and has at least 50 variants,34 such as:
- Semen Rama, which is often connected to the Ramayana story,
features the teaching of Hastha Brata (the Eight Precepts of
Good Governance) and embodies the teaching of essential
qualities of a leader.35
- Semen Cuiri, having lung (curves) and kuncup (flower buds)
characters, teaches people to take care of their hopes and dreams
to reach a good result.
From Surakarta, used for a wedding ceremony, including the
Midodareni ceremony (the night before the wedding). Sido (it
certainly happens) and Mukti (prosperity) means prosperity shall
come from the truth, only in this way could it be developed. The
broken coffee flower motif means blooming flowers may bloom
and be fragrant only once. It contains a wish that a marriage lasts
forever.37

Ibid.
Heringa and Veldhuisen (n 2) 210.
Batik Foundation, ‘Makna dan Filosofi Batik Sekar Jagad’ (3 November 2014)
<https://batik.or.id/makna-dan-filosofi-batik-sekar-jagad/> accessed 26 April 2019.
Hadi (n 19).
Zailan (n 18).
Heringa and Veldhuisen (n 2) 212.
Batik Foundation, ‘Filosofi Batik Semen Rama’ (9 April 2017) <https://batik.or.id/filosofibatik-semen-rama/> accessed 28 April 2019.
Regional Services Office for Industry, Trade and Cooperative, Yogyakarta Special Province,
Kumpulan Motif Batik Yogya Semen (Pena Persada, 1st edition, 2007) 1.
Hadi (n 19).
Informasi Batik Indonesia, ‘Makna Ornamen yang Ada di Batik Sidomukti’
<https://infobatik.id/makna-ornamen-yang-ada-di-batik-sidomukti/> accessed 29 April 2019.
Batik Tulis Indonesia, ‘Batik Sidomukti Solo dan Penjelasannya’ <https://batiktulis.com/blog/batik-sidomukti/> accessed 29 April 2019.
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7

Tambal38

The tambal (patch) is an amalgamation of various batik motifs that
closely resembles patchwork or quilting,39 which is worn as blanket
for unhealthy people. In Javanese philosophy, unhealthy people
suffer from a particular deficiency, so that it needs to be patched,
with hopes that they recover soon. This combination of motifs
represents good positive energy believed to heal the wearer of
sickness physically or spiritually. Its variants include tambal miring
(diagonal patch) and tambal kincir (reel patch) motif.

From the philosophy and meaning of batik, it can be concluded that when creating batik,
the creator uses their heart, mind, knowledge and skill. Such elements can rarely be found,
and it is difficult to obtain quality batik. The batik philosophy may be still very relevant
today because the motifs in batik remind people of good teaching. This acknowledges that
batik is currently liberal in terms of motif; if it looks good, having different value to
classical batik. It may be possible that the current batik philosophy cannot be compared
with classical batik.
5.2.2 Design and Style in Batik
There are main and complementary ornaments in designing batik, which are presented in
Table 10:
Table 10: Main and Complementary Ornaments in Batik Motif40
Batik Motif
Main Ornament
Relatively large and dominant, which is the
whole motif and in the form of natural object or
animal. Symbolises philosophy and meaning,
such as ornaments of mountain, plant, animal
and architecture.

38

39
40

Isen Motifs
(complementary ornament as filler)
Complementary ornament in the form of dots,
lines or combination of dots and lines, which
functions as filler of spaces between main
ornaments.

Know Your Batik, ‘Batik Tambal (Patch Batik)’
<https://knowyourbatik.wordpress.com/2017/11/12/batik-tambal-patch-batik/> accessed 26
April 2019.
Zailan (n 18).
Constructed by the author based on Nanang Ajim, ‘Jenis-jenis Ornamen Motif Batik’
<http://www.mikirbae.com/2017/05/jenis-jenis-ornamen-motif-batik.html> accessed 29 April
2019.
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There is a style in creating batik. If the creator likes softness or has a gentle personality,
it is reflected in the creation, which also possesses soft and smooth characteristics. Such
style is reflected in the colour and strokes. There are types of batik, including village, city
and Ndalem batik (made by batik makers in the house or residence of nobles). Particularly
for Ndalem batik, this style depends on the master who controls the batik creator, so that
this style influences the design. Ndalem batik would be different to batik petani (farmers’
batik), which is made by farmers between their main farming chores. The style owned by
each batik maker is influenced by their character and surroundings. Style produces either
delicate or rough batik. The design can be similar, but the style will be the distinguishing
factor.
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A batik may sometimes have a complicated design, a soft impression, but hard pouring.
Conversely, there is also a batik that does not involve a complicated design and is
considered to be rough batik, but it has been thoroughly made by its creator. The latter
may happen because of the assertiveness reflected in the creator. Batik produced in a
thorough and smooth manner is like a transparent cloth. When such batik is observed from
a distance, it will look like plain cloth because its soft colour and motif can only be
observed at a close distance.
Style can also be differentiated by the origin of a batik, such as Yogyakarta and Surakarta
styles. For example, the Wahyu Tumurun design of Yogyakarta has a large pattern because
Yogyakarta batik creators acknowledge the notion of greatness depicted by something
large. The characteristics of the Yogyakarta style are firm, strong and sturdy, with contrast
and firm colouring (dark colour and white). Conversely, the Surakarta style has a softer
characteristic, which is displayed by its supple and curvy pattern; the design is often more
detailed. The colouring of Surakarta style is not as contrasting as Yogyakarta’s; it uses
light brown and creamy-white colours. In the past, people of Majapahit used sticky rice
as a colour block41 and used more natural colourants from leaves, bark, roots and soils,
which contained meaning. For example, red and colours of soil or palm sugar display
assertiveness in choosing things.42
There are elements and characteristics of the Yogyakarta batik style to distinguish with
the Surakarta batik styles, which are presented in Table 11:

41
42

Asti Usman and Ambar B Arini, Batik: Warisan Adiluhung Nusantara (G-Media, 2011) 3–4.
Ibid 5–6.
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Table 11: Identity and Characteristics of the Yogyakarta Batik Style43
No
1

Foundation

2

Colours

3

Principal
motifs

43

44

Elements
- Yogyakarta batik style was founded
from the Giyanti Treaty on 13
February 1755, which divided the
Mataram Kingdom into the Sultanate
of Yogyakarta and the Sunanate of
Surakarta. As a result, batik heritage
of the Mataram Kingdom belonged
to the Sultanate of Yogyakarta. The
heritage of Mataram Kingdom batik
style has been preserved as a
standard guide for Yogyakarta batik
style.
- Surakarta created its own batik style,
even though it still has a similar
design to Yogyakarta style.
- Background colours are white and
blackish blue. Yogyakarta batik style
is dominated by colours of clay soil
or earth, namely soga (brown),
pethak (white), wedel (dark blue) and
blue or blackish blue colours.
- The colours are made from natural
colouring in the Yogyakarta region.
Blue colour is from indigo plant
mixed with palm sugar, cane sugar,
tape (a traditional fermented
preparation of rice, glutinous rice or
cassava) and palm wine. Brown
colour is from a mixture of
extractions of several tree barks,
called tegeran, jambal, tingi tree
barks.
Geometric motifs:
a. Ceplok, symmetric pattern in forms
of circles, squares, stars and
diagonal lines.
b. Parang, resembling the letter ‘S’
with a 45-degree diagonal pattern.
c. Lereng, similar to parang without
ornamentals divider, called mlinjon.
Non-geometric motifs:
a. Semen means to grow and thrive,
which contains pictures of meru,
meaning soil, earth, mountain with
living flora and fauna pictures.

Explanation and Examples
- The motifs of the Yogyakarta batik
style have experienced some
developments, but the style still refers
to its principal or basic motifs.
- The identity and characteristics of the
style were embraced from values and
cultural wisdom of Yogyakarta
(Javanese) people.
- There have not been any changes
regarding characteristic colours on the
style.

Brown colour symbolises fertility,
happiness, modesty and down to earth
attitude. Blue symbolises serenity,
trustworthiness, suavity, humane,
sincerity and loyalty. White symbolises
rays of life, peace of mind, purity,
courage and a forgiving character. Black
or darker colours symbolise power,
eternity, majesty, mystery and
graciousness.

Geometric (see left side picture) and
non-geometric motifs (see right side
picture).44

Constructed by the author based on the Yogyakarta Palace, ‘Batik Gaya Yogyakarta’ (18
September 2018) <https://www.kratonjogja.id/kagungan-dalem/17/batik-gaya-yogyakarta>
accessed 26 April 2019.
Yogyakarta Palace, ‘Batik Gaya Yogyakarta’ (18 September 2018)
<https://www.kratonjogja.id/kagungan-dalem/17/batik-gaya-yogyakarta> accessed 26 April
2019.
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4

Hindu
culture

5

Edge

6

Restriction
of use

b. Lung-lungan means a profusion of
tendrils.
d. Boketan means a whole picture of
plant or animal.
As the successor to classical cultural
traditions, Yogyakarta batik has
adopted much of Hindu culture on its
motifs.
A white colour small part on the edge
of a piece of long cloth batik, called
seret.
This is called batik Larangan or
Awisan.
Sumptuary laws by the King of
Yogyakarta Sri Sultan
Hamengkubuwana I, which forbade or
restricted the wearing of certain motifs
to the aristocracy of the Yogyakarta
Palace. The last law was made by the
King Sri Sultan Hamengkubuwana
VIII on 31 March 1927, called
‘Pranatan Dalem Bab Namanipun
Panganggo Keprabon Ing Nagari
Dalem Ngayogyakarta Hadiningrat’.
Originally, only the King and his
family could wear these motifs. Since
King Sri Sultan Hamengkubuwana IX
in Indonesia’s independence era, this
law has been more flexible and applies
only in the Yogyakarta Palace and
does not apply to the general public.

For example, Gurda motif resembling a
garuda bird as a symbol of sun, flames
motif as a symbol of the sacred God of
fire, concept of universe and mandala.

These motifs include: Parang Rusak
Barong, Parang Rusak Gendreh, Parang
Rusak Klithik, Semen Gede Swat Gurda,
Semen Gede Swat Lar, Udan Liris, Rujak
Sente, parang-parangan and Sembagen
Huk.45
Huk46

Kawung Alit Gurdha47

Other regions have their own designs and styles. For example, the style from Banyumas
has a red-brown colour, the style from Demak is refined with a combination of soga
(brown colour), so that it creates a noble sense, and the style from Klaten is a combination
of Yogyakarta and Surakarta styles because it is geographically located between those
regions. Madurese batik has a strong character in its design and colour. It is possible that
Javanese batik has influenced Madurese batik because there are several designs of

45

46
47

Yogyakarta Palace, ‘Motif Batik Larangan Keraton Yogyakarta’ (19 March 2018)
<https://www.kratonjogja.id/kagungan-dalem/12/motif-batik-larangan-keraton-yogyakarta>
accessed 29 April 2019.
Yogyakarta Palace (n 44).
Yogyakarta Palace (n 45).
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Javanese batik, but under a different name. The motifs of batik pasisiran (coastal regions)
have never been full because many parts of the cloth are left blank, whereas Javanese
batik has a full pattern. Indo–European entrepreneurs in Pekalongan region created batik
Belanda (Dutch), which was an innovative batik with the motif of Dutch people, known
as Kumpeni and floral designs.48 In practice, there is also a chance of a combination of
design and style from several regions (e.g., the design is Surakarta’s, but the colouring
adopts Yogyakarta style).49 There is also Pagi-Sore (the Morning-late Afternoon) batik,
so named because a cloth consists of two different designs, which is a diagonally bisected
format with a light half (morning) and dark half (late afternoon), for daytime and
eveningwear.50 Another example is Tiga Negeri (the Three Countries) batik as a
collaboration of batik makers, which is based on the best motifs and natural colours from
three production centres in three different regions on the coast and in Central Java.51
Batik has the opportunity to be developed, both in terms of the making technique and batik
as expressions of art. The challenge of the development is to add market targets and to
uphold its philosophy. For example, if it is aimed at a market target, the colouring
technique of batik can be made in more variations to fulfil every taste of consumers and
it may no longer be limited to sogan or brown, yellow-gold and blue, but then it is
suggested that the philosophy will fade.

48
49

50

51

Heringa and Veldhuisen (n 2) 206.
Prayogo (n 7). The other designs and styles are from Cirebon, Indramayu, Garut, Sukoharjo,
Lamongan, and other batik production centres.
Heringa and Veldhuisen (n 2) 212. It was popular during the Japan colonisation era as
clothing was rare and hard to get at that time.
Ibid 209. Red is best made in Lasem, blue in Pekalongan or Kudus, and brown in Surakarta
regions. It is drawn firstly in Surakarta, sent to Lasem, returned to Surakarta to be processed,
afterwards sent to Pekalongan, and returned to Surakarta again.
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5.2.3 The Function and Roles of Batik
Batik was first brought to Indonesia, initially to East Java, in the sixth century by Indian
and Chinese traders and subsequently the Portuguese.52 Batik developed as an art form by
using simple tools up until the Kingdom of Majapahit and developed even further after it
entered the Kingdom of Singosari. It began to reflect Javanese philosophy when it entered
the Kingdom of Mataram.53 The Kingdom of Mataram was divided into the Sultanate of
Yogyakarta (Islamic Mataram) and the Sunanate of Surakarta (Hindu-Buddha Mataram),
which originated from the Kingdom of Majapahit. Yogyakarta batik separated from a
Hindu–Buddhism nuance and adopted the Javanese Hindu–Islamic style, whereas Hindu–
Buddhism still influenced Surakarta batik.54
The function and role of batik can be clearly observed, especially for the King, his
children, brothers and sisters. Batik for people of different status may be similar but can
still be distinguished by the ornamentation. The use of batik based on status is still
maintained within the Kraton (Palace) of Yogyakarta based on its standard. However,
common people have free access to wear batik. In practice, common people may not be
fully aware of the difference of function and roles of batik in terms of its user’s status.
Batik can also have a function and role in terms of a situation or event; every event has its
own batik. For example, when the king acknowledges that the kingdom is in a bad

52

53
54

Usman and Arini (n 41). Local fishermen and farmers wanted a feel and an essence from a
piece of work on cloth like that of the Chinese and Portuguese, unfortunately they could not
afford it. They did not understand how to make it and which tools were used to make it.
Therefore, they started to create one by using leaf sap, piercing it on the surface of a cloth for
a good design.
Ibid 6–9.
Prayogo (n 7).
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condition, he sits using Parang Duduk batik; when the king uses Kawung batik, it means
that he is happy.55 The royal’s abdi dalem (helpers or servants) know that the king’s
clothes and batik display what he is going to do.
Batik is evidence of cultural acculturation. It is demonstrated in a philosophy contained
in Noble Chinese batik, which was produced by the Chinese who were married by the
kings. They did not want to use the existing Javanese batik, so they made and used Chinese
batik, which had been influenced by Javanese philosophy. This batik displays the user’s
status. For example, large squares shall be utilised by upper-class or the prince’s children,
whereas a small-sized pattern is designated for ordinary people.56 The Noble Chinese
batik is rich in colour and accessories. It has several motifs, including the flower bouquet,
which symbolises happiness, the butterfly, which shows eternity, Javanese parang, which
depicts wave or life dynamics, Javanese kawung, which symbolises purity or sincerity, a
coffee flower or star, which shows divinity and oneness and dots, which show
guardianship. The flower motif also frames this batik. Noble Chinese batik has the
philosophy that happiness comes from mastering life’s dynamics. Such happiness will
become eternal if loyalty accompanies it. Loyalty can be found in sincerity or purity,
which comes from the divine or oneness. All of those need to be protected by the king.57
In Javanese philosophy, this is translated as sincerity in serving the king. Javanese batik

55
56

57

Ibid.
Nowadays, this practice faces mismatch, with a small-sized pattern which gives a tidy
impression being mostly used by the upper class.
Proyogo (n 7). In the original Chinese batik, the flower motif is not in the form of unified
bouquet. Instead, the flowers are separated. The flowers symbolise eternity, while the bird
shows loyalty. Generally, the philosophy of the original Chinese batik is that wealth will
bring happiness. If there is a loyalty, it will be eternal. Success or sustenance shall come only
from God, so that it will create a happy life. Life should have loyalty so that it could result in
eternity.
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does not have a frame like Noble Chinese batik. The motif in Javanese batik is separated
and does not acknowledge uninterpreted complexity. Regarding colours, Javanese batik
has several colours, including brown, blue-brown, yellow and gold-yellow, which are
only considered of dark brown and light brown colour.
Javanese culture absorbs other cultures without being derogated or losing its identity. The
Wahyu Tumuran motif displays the meaning of Holy Spirit and revelation from God, due
to Christianity being brought by the Portuguese. Further, the Portuguese utilised their
painting art in batik to include their religious conviction.58 The Wahyu Tumurun motif as
bound by the Bokor Mas or Sidomulyo motif is symbolised by a gate-like motif, which
was an influence from Islam–Javanese. A section of batik cloth may display a unified
motif of Islam and the Portuguese influence of Christianity.
The Hindu influence in batik can be observed from the Cakra Manggilingan (wheel)
motif, which is a mountain motif that is the place for the Gods to rest and colour of a pale
kelengan (dyed blue-black59). Javanese influence can be observed in the Mata Gareng
(eye) motif and wajikan (diamond shape) motif, meaning that mastery of life’s dynamics
brings sincerity and life in eternal happiness. This demonstrates that a philosophy in batik
exists between Hindus and Javanese. Meanwhile, India’s influence can be observed in the
Ratu Ratih batik. Besides, semen batik contains Islam–Javanese influence, which does not
draw a complete animal because Islam prohibits the drawing of a living creature. This

58
59

Ibid.
Heringa and Veldhuisen (n 2) 209. Traditional batik coast colour combination with motifs in
blue on cream background, worn by peranakan (mixed race) women in mourning.
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acculturation as reflected in batik should be preserved because it displays the cultural
richness of Indonesia.60
However, external influences like religion also compromise batik’s existence. This is a
sensitive problem within society because it occurs slowly and has never been directly
addressed. Influence from one religion may happen when a batik maker or businessperson
only uses motifs that are in accordance with the teaching of their religious beliefs. In that
case, there is a concern regarding the respective traditional motifs from Javanese culture
and religious influences, which may subconsciously obscure or cut the acculturation
chain, which becomes the philosophy of Javanese batik.
Indonesian batik philosophically differs from Chinese, Indian and African batik, since it
has function and role in society’s life and serves as one of the peaks of national culture
and identity. It needs to be protected for several reasons. Batik is an oral tradition and
expression, in which the ability to create it is given or learned in generations. A person
observes and learns from how a batik maker creates it. Batik is a social custom, which
presents in customary events, such as births, marriages, deaths and other festivals. As an
ICH, batik has traditional characteristics in that it is a traditional handicraft as everything,
including the tools, is handmade.
5.2.4 Challenges and Efforts in Safeguarding and Protecting Batik
Batik needs to be safeguarded and protected due to its philosophy and lessons for human
conduct, its value and role as one of Indonesia’s treasures and cultural identity. Batik,

60

As a comparison, batik from Cirebon region has a separated nuance between Islamic
influence and Hindu influence.
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especially the traditional hand-drawn and hand-stamped batik, including its motifs and
techniques, should be protected so that it is recognised as belonging to Indonesia, despite
the techniques being widely used by foreign producers.
As a traditional cultural expression, anonymous traditional batik is protected under Article
38(1) of the 2014 Copyright Law, which stipulates that ‘copyright on traditional cultural
expressions are held by the State’. In addition, Article 60(1) stipulates that protection of
traditional batik shall be valid indefinitely.
Further, Article 38(2) states that ‘the State shall establish an inventory, maintain and
preserve traditional cultural expressions as referred to in paragraph (1)’. Article 38(3)
rules that ‘the use of traditional cultural expressions as referred to in paragraph (1) shall
consider living values in the custodian community’, which, according to the explanatory
memorandum, consists of ‘customs and traditions, customary law or norm, custom norm,
social norm and other noble, honourable or sublime norms upheld by the provenance
(original) community, who nurture, develop and preserve traditional cultural expressions’.
There are many batik motifs whose creator cannot be traced. These motifs, which have
their own meaning, are given special ownership in the hands of the government on behalf
of Indonesian people. There is also the possibility to give the status of collective
ownership. Traditional batik motifs may be considered to be widely diffused, but all are
in the public domain. There are batik motifs that are classified as sacred or secret because
they belong to specific custodians or local communities, such as many traditional batik
motifs belonging to the Sultanate of Yogyakarta.
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There is an attempt to apply for GI registration on a batik handicraft, the Batik Tulis Nitik
Yogyakarta by the community for Batik Tulis Nitik Yogyakarta.61 This batik is one of the
oldest and distinctive batik motifs of Yogyakarta.
Prayogo argued that whenever there is batik development that can be subject to IP rights,
the entrepreneur who employs batik makers should provide commissions or rewards for
their effort. Unfortunately, the amount of commission is below what should be expected. 62
He added that even then, the batik maker tends to accept such conditions because the batik
makers may be regarded as workers and not as valuable assets. 63 It can rarely be found
that the entrepreneur recognises the batik makers’ talent,64 which is a challenge for
safeguarding and protecting batik. Another challenge in the implementation of IP
protection is that batik has characteristics as the collective work of many craftspersons,
which should also be anticipated considering that the ownership of copyright tends to be
more individual.
There are attempts to develop batik from across Indonesia by enhancing local capacity,
icons and ethnic characteristics towards batik variations, such as those performed by the
Centre for Handicraft and Batik.65 The Centre, established in 1922, has conducted research
and development as part of its responsibility and function as a technical implementation
unit under the Ministry of Industry on standardisation, assessment, engineering, training

61

62
63
64
65

DGIP, Berita Resmi Indikasi Geografis Seri-A No 13/IG/VII/A/2019’
<http://www.dgip.go.id/images/humas/Berita_Resmi_Indikasi_Geografis/2019/Juli/BeritaResmi-Indikasi-Geografis-No.-13.IG.VII.A.2019-Batik-Tulis-Nitik-Yogyakarta.pdf>
accessed 8 September 2019.
Prayogo (n 7).
Ibid.
Ibid.
Balai Besar Kerajinan dan Batik/BBKB [Centre for Handicraft and Batik]
<https://bbkb.kemenperin.go.id/index.php>.
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and education, consultancy, preservation and development for batik.66 As the only batik
research and development institution in Indonesia, the centre has a significant role.
The centre cooperates with provincial, regency and municipality governments to obtain
local batik motifs that are in accord with each region’s special and distinctive
characteristics and creates inventories for each region. A successful story of the
cooperation can be found in Banten Province, which has experienced a significant
increase of Banten’s batik production and local economy.67
Each year, the centre initiates IP registration for its research and development outcomes,
which includes copyrights, patents, simple patents and trademarks, especially for
MSMEs. Regional batik motifs and their related technologies (such as their tools and
dyeing) may have IP protection.68 In this case, a batik motif is protected under ‘work batik
artwork or other motives’ under Article 40(1)j of the 2014 Copyright Law. Under Article
58(1), the duration of protection is valid for the life of the creator plus 70 years.
In protecting batik, the government has passed regulations on the Batik mark and on
textiles with batik-like designs or artificial batik. The regulations aim to ensure that batik
as ICH is always preserved and not be easily replaced by technological developments.
The Ministerial Regulation for Industry No 74/M-IND/PER/9/2007 on the Use of ‘Batik

66

67

68

Peraturan Menteri Perindustrian Republik Indonesia Nomor 46/M-IND/PER/6/2006 tentang
Organisasi dan Tata Kerja Balai Besar Kerajinan dan Batik [Ministry of Industry
Regulation No 46/M-IND/PER/6/2006 on Organisation and Working Procedure of Centre for
Handicraft and Batik] (Indonesia).
Interview by the author with Retno Widiastuti, Head of Division for Examination,
Certification and Calibration, and Farida, Head of Division for Research Infrastructure and
Standardisation (Centre for Handicraft and Batik, 31 August 2017).
Tama Salim, ‘Batik Industry Needs Intellectual Property Protection’, The Jakarta Post (1
October 2014) <https://www.thejakartapost.com/news/2014/10/01/batik-industry-needsintellectual-property-protection.html> accessed 29 August 2019.
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Indonesia’ Batik Mark on Batik Made In Indonesia states that the duration of protection
shall be three years, subject to renewal.69 To date, more than 300 MSMEs have obtained
such certification to use the mark, although some have not renewed their certification.
However, the Centre for Handicraft and Batik has observed that non-renewing MSMEs
are consistent in processing batik; emphasising that producers should attach information
on batik processing steps involved in their products. 70 In practice, because there are
thousands of MSME producing batik in Indonesia, there is a challenge for the government
to supervise the implementation of the mark and to monitor mark users’ consistency in
utilising the mark. The users demand that the batik mark is given once for all time.
However, taking into account the standard of the certification procedure, this cannot be
done.
Since the implementation of the batik mark over a decade ago, there have been more
problems in monitoring its implementation in batik trading activities. The granting of the
mark and its monitoring in the trading sector is meant to be subject to coordination
between the Ministry of Industry and the Ministry of Trade. Unfortunately, this
coordination has not occurred. Additionally, Yayasan Batik Indonesia (the Indonesian
Batik Foundation) has asserted that only batik with the mark could be traded, with the

69

70

Peraturan Menteri Perindustrian Republik Indonesia Nomor 74/M-IND/PER/9/2007 tentang
Penggunaan Batikmark ‘Batik Indonesia’ pada Batik Buatan Indonesia [Ministerial
Regulation for Industry No 74/M-IND/PER/9/2007 on the Use of ‘Batik Indonesia’
Batikmark on Batik Made In Indonesia] (Indonesia). An implementing regulation for the
Ministerial Regulation for Industry No 74/M-IND/PER/9/2007 is found in Peraturan
Direktur Jenderal Industri Kecil dan Menengah Nomor Nomor 71/IKM/KEP/9/2009 tentang
Petunjuk Teknis Penggunaan Batikmark ‘Batik Indonesia’ pada Batik Buatan Indonesia
[Director General for Small and Medium Industry Regulation No 71/IKM/KEP/9/2009 on
Technical Instructions for the Use of ‘Batik Indonesia’ Batikmark on Batik Made In
Indonesia] (Indonesia).
Widiastuti and Farida (n 67).
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mark sign being copyright of the foundation.71 The batik mark can be considered to have
been unsuccessful.
A further effort to protect batik is the improvement of Standard Nasional Indonesia
(Indonesian National Standard or SNI mark) on batik and the drafting of standards on the
characteristics of batik, assessment and artificial batik.72 The draft is a renewed standard,
which is based on National Standard Guideline 08:2007 and is motivated by technology
developments in the making of artificial, manufactured or printed batik as textile and
includes Panduan Standardisasi Nasional (National Standard Guideline).73 The draft
standard aims to regulate batik production and for laboratory assessment to protect batik
consumers from being misled by manufactured textiles. It is also issued to prevent
manufactured batik from flooding the Indonesian market. When enacted, the producers of
these goods, especially those from foreign countries, will not be able to label or call their
products batik.
Batik is different from textiles with a batik design or artificial batik as a result of printing.
New technological developments enable the production of artificial batik, which
resembles batik. For example, in terms of colour, there used to be differences between
foreground and background colours of artificial batik. However, with new technology, the
colour of the foreground and background can be synchronised. Consequently, it is difficult

71
72

73

Ibid.
The national standard (SNI) includes Batik – Cloth – Characteristics, Quality Standard and
Assessment Methods.
Previously, there have been several national standards on Batik, namely, SNI 0239 Batik –
Definition and Terminology, SNI 8184 Artificial Batik and Guidelines on Artificial Batik and
Batik – Definition and Terminology, SNI 8302 Hand-Drawn Batik – Cloth – Characteristics,
Quality Standard and Assessment Method, SNI 838, Stamped Batik – Cloth – Characteristics,
Quality Standard and Assessment Method and SNI 8304 Combination Batik – Cloth –
Characteristics, Quality Standard and Assessment Method.
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to notice such characteristic differences. The existence of such standards provides extra
protection to batik makers and consumers.
Standardised traditional motifs should be included in the draft Indonesian National
Standard for batik. When regulated, the standard can be a source or reference for
traditional batik motifs. A similar design with a slight difference or modification or a
traditional motif with only a little modification, may not be considered to be a new or
distinctive motif. Assessing batik before the goods enter the Indonesian market should be
performed by batik experts in an accredited assessment institution, such as the Centre for
Handicraft and Batik.74
Until recently, the method to assess batik relied on looking, touching and smelling.
Nowadays, a digital microscope, which is still under development, will be able to help
batik experts analyse differences between batik and textiles with batik-like designs for
more reliable identification. Previously, based on the national standard, batik’s
assessment was performed by cutting or tearing a piece of cloth. Development in terms of
assessment does not require the destruction of tested batik cloth.
In addition to the standards, Sertifikasi Produk Penggunaan Tanda Standard Nasional
Indonesia (the Certification of Granting the SNI Mark) is a legal instrument that can
provide certification that a product is in line with the required standard. Each institution
involved in the issuance of the certification, such as a sampling institution, auditor,

74

Widiastuti and Farida (n 67).
231

Chapter 5

evaluator, assessor and its assessment institution has been accredited by the National
Accreditation Commission.75
One challenge to batik preservation is international trade activities. The importation of
textiles with batik designs has a large effect on international trade. The requirement for
Indonesian National Standard of batik is an example of a non-tariff barrier by Indonesia
in the sense of international trade to protect batik as ICH.
Batik from China, which includes textiles with batik-like designs, floods the Indonesian
market, making local producers concerned about the quantity and the affordable price of
the goods.76 Other competition comes from Malaysia and Singapore.
This could be overcome by innovating batik and developing a strategy to promote local
and national products. However, this strategy has only been a slogan. A promotions
strategy has been performed by other countries, which has proven to be successful. 77
The government states that Indonesia is a market leader for batik. In 2017, the Indonesian
batik industry provided jobs and export revenue of USD 58.5 million, with Japan, the US
and the EU as main markets.78 A strategy to increase the economic value of batik has

75

76

77

78

Ibid; Komite Akreditasi Nasional/KAN [National Accreditation Commission]
<http://www.kan.or.id/>.
The Jakarta Post News Desk, ‘Why is Batik Expensive? The Industry Ministry Explains’,
The Jakarta Post (20 May 2018) <https://www.thejakartapost.com/life/2018/05/20/why-isbatik-expensive-the-industry-ministry-explains.html> accessed 29 August 2019; Fabian
Januarius Kuwado, ‘Batik Print Buatan China Membanjiri Pasar Indonesia, Ini Tanggapan
Menteri Puan Maharani’, Tribun News (2 October 2016)
<www.tribunnews.com/bisnis/2016/10/02/batik-print-buatan-china-membanjiri-pasarindonesia-ini-tanggapan-menteri-puan-maharani> accessed 28 February 2019.
Sella Panduarsa Gareta, ‘Industry Ministry Encourages Young People to Learn Batik’,
Antara News (3 October 2016) <https://bali.antaranews.com/berita/96619/industry-ministryencourages-young-people-to-learn-batik> accessed 28 February 2019.
Annisa Sulistyo Rini and Andhika Anggoro Wening (ed), ‘Industri Batik Nasional Berpotensi
Berkembang di Pasar Global’, Bisnis (15 August 2018)
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involved adding touches by prominent Indonesian designers to goods produced by local
batik makers. A combination of local ethnicity on fashion product becomes an Indonesian
fashion identity, which provides comparative and competitive advantages in the domestic
and international markets.79 Therefore, it is important to safeguard and to protect batik
through preservation, strengthened branding and the IP system.80
The government continues its efforts to develop a national batik industry through building
human resource competence, increasing product quality and standardisation, facilitating
machinery and tool and holding batik domestic and overseas exhibitions.81 Several other
programs also aim to develop new entrepreneurship programs for MSMEs, such as the
strengthening program on Standar Kompetensi Kerja Nasional Indonesia (Indonesian
National Working Competency Standard) for accredited vocational education in the
fashion industry, facilitation of microcredit or small business loans and financing
schemes, such as Kredit Usaha Rakyat (microcredit), industrial machinery restructuring,
facilitation on promotion, design expertise, human resource capacity building and
strengthening branding for batik fashion products to increase awareness and preference
for Indonesian batik products.82
Legal protection of batik as ICH is obscure. Textiles with batik-like designs or artificial
batik have been widely used by society and threaten batik’s future. One traditional batik
is made within two months; meanwhile, artificial batik can be created in minutes. The

79
80
81
82

<https://m.bisnis.com/surabaya/read/20180815/12/828170/industri-batik-nasional-berpotensiberkembang-di-pasar-global> accessed 28 February 2019.
Ibid.
Ibid.
Ibid.
Ibid.
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government emphasises that the current condition is still good if society prefers the latter
because the government does not prohibit printed batik but regulates it. There seems to be
concern that if artificial batik is prohibited, traditional batik will be ignored as being too
expensive and not lasting as long as printed batik.83
The government should also ensure the sustainability of materials, tools and the
environment for batik making, such as batik cultural preservation. These preservation
efforts will not be easy because they do not generate profit. The government also needs
to regulate and create policies to anticipate the modernisation of batik making tools, such
as electrical canting. Even though there are many communities that preserve batik culture,
materials needed to make batik have started to vanish with the scarcity of local plants as
the main ingredients of natural colouring. For example, soga colour made from trees of
Soga Tegeran, Soga Tingi and Soga Jambal is being replaced by other ingredients. The
efforts for protecting batik will mean nothing without preservation efforts. Legislation
will be meaningless if the materials, tools and makers of batik have become extinct.
The batik makers face problems in getting their creations registered as designs under
Indonesia’s IP laws. While makers are generally aware of the opportunity for registration,
the level of fees and the term of necessary registration deter them from proceeding. To
overcome the funding problem, the registration fee for MSMEs has been determined
lower than for non-MSMEs in order to facilitate MSMEs. However, such facilitation and
cooperation is insufficient to facilitate MSMEs to obtain IP protection. Many MSMEs are
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The Jakarta Post Life Team, ‘Batik: A Cultural Dilemma of Infatuation and Appreciation’,
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not able to fulfil the requirements for registration, such as presenting identification,
obtaining government certification as an MSME, business permits and other legal
documents. Even though the government has attempted to guide and assist MSMEs
through the registration process, MSMEs still face the problem to fulfil the requirements
for registration. This problem may be resolved by establishing a formal agreement
between the respective ministries or other government institutions and DGIP, to enable
direct access to DGIP and to improve IP-related communication.
Regional offices of the Ministry of Law and Human Rights, as the DGIP’s ministry, are
meant to assist with IP registration. However, the IP sections are usually only part of its
legal service division, in which the personnel are not experts in IP-related matters. Further,
an IP centre, which usually can assist with IP registration, does not exist in every
ministries’ technical implementation unit in each province. The role of the IP centre does
not attach to the unit’s main tasks and functions, but performs the ministry’s circular letter.
As a result, there are only a few units that deal with IP-related issues. This problem may
be assisted by coordinating between IP centres in regional services office, and public or
private universities. The coordination among IP centres aims to strengthen
communication and assistance and to make IP centres work effectively through greater
coordination between regional and national bodies. This is a good step to address IP
registration issues and to fill a gap in the government’s lack of IP infrastructure locally
and nationally.
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5.2.5 Role of the Custodian and Community in Safeguarding ICH
UNESCO confirmed in 2009 the inscription of batik as a ICH handicraft, which has
philosophy and is hereditary in nature.84 Indonesian batik’s nomination to UNESCO
stated that batik culture promotes cultural diversity and culture-based industry as well as
human creativity and innovation.85 The safeguarding for batik commences with society’s
understanding of the significance of batik. The Ministry of Education and Culture
suggested that community groups, government institutions and individuals involved in
batik culture agree that it is a means of cultural dialogue and exchange, as well as a
prospective heritage to develop for future generations.86 They also believe that it could
improve social welfare, so the awareness and efforts of society are crucial.87
Safeguarding and protecting batik aims to prevent the desertion of Indonesia as the
original owner of batik, to defend against claims from other parties and to protect
consumers. Efforts for safeguarding have also been carried out by batik stakeholders,
including its custodians, non-government institutions, community groups, museums and
individuals as agents of culture. To ensure that these efforts are based on batik’s culture
and role, these stakeholders agreed to create the Forum Masyarakat Batik Indonesia
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(Indonesian Batik Society Forum), which aims to safeguard batik and to support the
improvement of social welfare of the batik community.88
An example of batik custodianship exists in the Yogyakarta Palace, which still has special
batik makers and groups to preserve traditional batik. The palace’s batik makers are
different from ordinary makers because they are the king’s helpers who have the soul and
motivation to serve the king. During their service, the king’s helpers receive psychological
satisfaction to do their tasks. They perform rituals in the way they sit or walk and have
moments of silence in daily meditation. The palace’s batik makers are inspired by
examples by the king and his relatives, who also create batik to preserve Javanese
tradition. For example, Royal Highness Hastungkara, the mother-in-law of King
Hamengku Buwono IX, took direct roles as a batik creator and wayang ruler, to preserve
the Javanese tradition. These actions by the Yogyakarta Palace ensure the preservation of
traditional batik. Nevertheless, the palace also merges traditional batik with new culture
because influences from outside the palace are accommodated in Yogyakarta batik.
Several programs include efforts to safeguard batik, including areas as environmental
description of batik tradition that have been developed outside the Yogyakarta Palace,
batik education and training at international level and a place for classical batik
development of batik painting, such as the Taman Sari area. There are also places of batik
immersion in Indonesia, including Batik Jawa Gallery and a centre for industrial
accessories related to batik clothing, such as Ndalem Natan in Kotagede. Other initiatives
are in the form of preservation conducted through batik design competitions by regional
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offices and exhibitions by government institutions, State-owned and private companies,
higher education institutions, professional associations, Indonesian embassies and
consulates.
Another example of a community’s effort may be observed in the role of batik museums
in safeguarding ICH, even though generally the role is still very limited. The International
Council of Museums’ definition of a museum recognises its role in preserving and
protecting both the tangible and intangible heritage of humanity. As such, museums can
significantly contribute to the protection of ICH by using their mandates, infrastructure
and resources to develop creative initiatives for ICH preservation.89 This may be in the
form of innovative exhibitions and relevant museum-based, community-oriented heritage
preservation initiatives.90
A legal basis for museums in Indonesia can be found in Government Regulation No 66 of
2015 on Museums91 as the implementation regulation for Law No 11 of 2010 on Cultural
Heritage.92 Article 14(1) of the regulation covers forms of museum collection, which
emphasise more tangible cultural heritage, such as whole objects, fragments, objects as
the result of duplication or replication, specimens, results of reconstruction or restoration.
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International Council of Museums/ICOM, ‘Intangible Cultural Heritage’
<https://icom.museum/en/activities/heritage-protection/intangible-cultural-heritage-ich/>
accessed 15 May 2019. The ICH and Museum Project (IMP) was started in 2017 to explore
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<https://doi.org/10.1111/muse.12128> accessed 15 May 2019.
Peraturan Pemerintah Republik Indonesia Nomor 66 Tahun 2015 tentang Museum
[Government Regulation No 66 of 2015 on Museum] (Indonesia).
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The explanatory memorandum to Article 6.b of the law only mentions batik cloth as an
example of movable cultural heritage objects. There are four batik museums in Indonesia:
the Museum Batik Yogyakarta, the Joglo Ciptowening Batik Environment Museum in
Imogiri, both in Yogyakarta Special Province, the Danar Hadi Batik Museum in Surakarta
and the Pekalongan Batik Museum in Pekalongan, Central Java Province. 93
Batik museums are generally initiated and established from a concern over society’s
fading understanding of the value of batik. Another motivation is that during the 1970s,
hand-drawn batik was cut into pieces, made into clothes and sold abroad. For batik
loyalists, a piece of batik is a unity that cannot be cut or separated.
Collections in batik museums often commenced with the personal collections of founders
and family, passed down from generations as batik makers. Sometimes, a museum will
receive a donation or private collection from foreign philanthropists. Batik museums also
keep the documents of batik history, create batik and undertake innovation. Batik
museums also cooperate with institutions, such as universities, to carry out their activities.
Batik museums conduct workshops to foster society’s understanding and awareness on
batik, to educate and teach people how to create batik so that it keeps being practised and
to promote batik locally, nationally and internationally. Didik Wibowo stated that while
people may have some awareness of batik as a user, the batik that they wear is often a
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printed textile and not batik.94 However, this is better than in the past, when batik was
only worn by adults at formal or special occasions and symbolised something serious and
ancient. Gradually, such perception has changed and society, including the young, are
beginning to recognise and feel proud of using batik. Further, such pride should be
transmitted to every Indonesian who has the original traditional batik, understands batik
philosophy and can make batik. These are the significant roles of batik museums in
safeguarding ICH.
The biggest challenge facing batik museums is general perception with regard to museums
being ancient and outdated, which makes people reluctant to visit them. To respond to
this challenge, batik museums need to educate visitors by demonstrating that even though
batik is ancient and classical, it has inspired international fashion designers to create
works and highly appreciate batik as cloth that contains meaning.
Batik museums are also aware of the challenge from the vast circulation of printed batik,
which may hamper the existence of batik. Batik museums have always campaigned for
the hand-drawn batik and hand-stamped batik, even though the traditional techniques take
a long time, whereas the printing machine can produce hundreds of metres per day. The
museums tend to understand that people may be burdened when they have to spend above
IDR 300,000 (AUD 30) for batik. The museums may expect that ideally Indonesians have
one batik and understand its philosophy; in this way, society has more appreciation
towards batik. Further, batik museums, which belong to a batik foundation, fund their
own operational expenses.
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Wibowo (n 13).
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The government has a limited role in assisting batik museums to safeguard batik. The
largest support from the government comes from Dinas Kebudayaan (the Regional
Services Office for Culture), which has a special section to handle museum affairs. The
office provides assistance on request in the form of equipment, annually contracted
museum educator’s service, museum ambassador program, Badan Musyawarah Musea
(the Museum Consultative Board) and facilities and assistance to museums to participate
in exhibitions and events.
Besides the Regional Services Office for Culture, Dinas Pariwisata (the Regional
Services Office for Tourism) also provides support in the form of membership and
certification for museum guides and a program called ‘Let’s Go to The Museum’ for
school students. Schools can register themselves as participants and choose museums or
other tourism destinations. Due to the limited facility of the office and long queue, this
program’s drawback is that the museum needs to wait for several months before receiving
a visit. Even though there are still drawbacks, this program is good enough to increase the
number of visits to batik museums, especially for children or young visitors, which is
expected to create a more visible impact for improving the public’s awareness of batik.
The government, through the Regional Services Office for Culture has also initiated
cooperation between batik museums and international museums. However, due to
technical problems, such cooperation plan has not yet been conducted.
The function of batik in society as Indonesian’s identity is significant. Currently, regional
governments are motivated to create special batik motifs identical to their regions. There
is an obligation for students to wear batik as school uniform on certain days. All elements
of society as stakeholders can wear their own batik for maintaining tradition and personal
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interests and doing business. In this way, traditional batik can be safeguarded and continue
to exist.
The lesson learned from the case study of batik as an example of ICH is that it may be
protected and safeguarded by legislation and by community. The protection by legislation
can be found in copyright law, Ministerial Regulation for Industry No 74/MIND/PER/9/2007 and Indonesia’s national standards on batik, but the protection still faces
several challenges. The safeguarding of batik can be observed in efforts by the
government and society under UNESCO, government programs on industry and trade and
the support for batik MSMEs. However, the government’s support for batik museums has
been limited, and indirect assistance is insufficient to support museums in safeguarding
batik. Society’s role appears to be bigger than the government’s in the effort to safeguard
batik.

5.3 A Case Study on Gamelan-Karawitan
5.3.1 Definition, Philosophy and Characteristics of Gamelan-Karawitan
Gamelan is a centuries-old, percussion-based practice of Indonesian traditional music.
Gamelan is the Central Javanese orchestra, which is made up of percussion-based
instruments, such as gongs (chimes), xylophones and drums.95 It features hanging bronze
gongs, deep, resonant drums and interlocking melodies played on smaller gongs and
mallet percussion instruments. The term Gamelan comes from the word gamel, dipukul
or ditabuh, which means beaten. In this unique form of orchestral music, members of a
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gamelan ensemble play the instruments, each repeating a variant of a melody within a
unique framework of scales, at different tempos, which creates a song made of intricate
layers. It can instantly alternate from loud and chaotic to quiet and soothing.
Gamelan is an authentic traditional skill of Javanese people, which existed prior to the
influence of other cultures coming to Indonesia.96 As music, gamelan is the social
interaction and behaviour of Javanese people. Philosophically, Javanese gamelan is an
inseparable part of the life of Javanese people, whose life philosophy is related to its
culture in the form of Javanese gamelan, as well as being closely related to the
development of religion that they embrace.97 Due to its authenticity, gamelan is wellknown among locals and foreigners.
Gamelan becomes an inspiration for both local and foreign musicians, 98 who often
combine their music with gamelan to achieve an unusual creation. The influence of
gamelan in their music can be clearly observed because it is not only percussive but also
melodic.99
Gamelan is closely associated with karawitan, which is knowledge and a part of music.
Karawitan is one musical branch, which contains cultural elements, while gamelan is a
karawitan instrument or source of sound. The Higher Education Institution of the Arts in
Surakarta and Yogyakarta agree that learning karawitan is complicated because the
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learners must not only understand its musicality but also social, historical and
philosophical contexts.100 From a philosophical perspective, karawitan can be categorised
as subtle art. The content of its lesson comprises aesthetics and ethics. As Dewantara said,
art is subtle and so is gending (the colotomic structure of gamelan composition in general),
which consists of mysticism, deontology or ethics and aesthetics. 101 Apart from its
traditional elements, karawitan can be contemporary.
Gamelan cannot be played separately like the guitar, violin or piano. Members of gamelan
orchestra are called pengrawit (karawitan musicians). The differences between karawitan
or gamelan orchestra and a Western orchestra is that a good karawitan musician does not
use musical notation. Musicians in Western orchestras usually follow musical notations,
otherwise they might not play the music properly. Should karawitan musicians only play
based on musical notation, they would not be considered to be able to play the music.
They obtain aurally-based performance skills on the gamelan through frequent collective
rehearsal and performance. Playing gamelan requires collaboration, communication,
negotiation, working in teams and the senses; it is not limited to memorising notation,
which serves as a contrasting difference between the gamelan and Western music.
In karawitan, there is no conductor as in a Western orchestra. The instrument leader in
karawitan is the kendhang (a drum used in gamelan). Karawitan, even though it is
different from a Western orchestra, demonstrates its leadership through a well-run
karawitan performance through gamelan music. As summarised in Table 12, there are
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several roles in karawitan and each karawitan musician automatically works based on
these roles. Every gamelan instrument has its own philosophy and function.102 The
instruments are interdependent musical parts and the musicians work cooperatively as
members of the gamelan.
Table 12: Roles in Gamelan-Karawitan103
No
1
2

Role
Rhythm Leader
Rhythm’s Accompaniment or
Reinforce

Term
Pamurba Irama
Pamangku Irama

3

Song Leader

Pamurba Lagu

4

Song Accompaniment or
Ornaments

Pamangku Lagu

Music Instruments
Kendhang, Teteg (Bedhug), Dhodhogan
Kethuk, Kempyang, Kempul, Kenong,
Gong, Engkuk Kemong, Kemanak and
Kecer
Rebab, Gender Barung, Bonang Barung,
Suling and Gambang
Clempung/Siter, Balungan (Slenthem,
Demung, Barung, Saron Barung and
Saron Penerus)

Gending is the colotomic structure of gamelan composition. The name of classic gending
is full of sanepa (words arranged to intensify meaning), which consists of antonymous
words or paradoxes. Further, the classic gending name often contains implicit meaning.
In contrast, the name of modern gending is relatively explicit or vulgar.
Another distinction is the characteristics between the karawitan musician and the Western
musician. The Karawitan musician has more consideration in decision-making,
apologising and sensitivity. In terms of sensitive feeling, such characteristics are
influenced by the subtle art of karawitan and gamelan music.104 In the writer’s experience,
the feeling of gamelan music is transferred to its musicians or performers. For example,
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the characteristics of gamelan players whose origins are from the US or Europe will be
adjusted with the karawitan characteristics after playing several times and interacting with
the music. The characteristics of karawitan musicians seem to influence the development
of the music. The development of gamelan as a music is less aggressive in comparison to
other modern music genres. However, this does not mean that gamelan music is
unsustainable. In Yogyakarta, there are many social groups and karawitan groups who
actively play, preserve and develop such music.
The gamelan-karawitan culture in Central Java predominantly originated and developed
in Surakarta and Yogyakarta. Surakarta tends to have a more romantic culture, while
Yogyakarta tends to be more classical. Therefore, Surakarta’s cultural products are
generally more creative and varied. For example, the Surakarta-style Master of Ceremony
has a more rhetorical variation, whereas Yogyakarta’s is adequate. Additionally, the
Surakarta style of traditional costume has more variations, such as the use of stagen
(girdle) as accessories, whereas Yogyakarta’s is more modest and limited.
Originally, the Yogyakarta style of gamelan-karawitan contained an aesthetic concept led
by a dance accompaniment and shadow puppet theatre performance,105 in which the
gamelan-karawitan and puppetry were knotted together. There was concern whether an
element of puppet theatre that was in parallel with and a part of gamelan music could
survive in the modern world. Efforts have been taken to nurture and preserve gamelan and
puppetry through the creation of Wakaja—Wayang Anak dan Remaja (Puppet Art for
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State Ritual Dance Performance) (Gadjah Mada University Press, 1990) 23.
246

Chapter 5

Children and Teenagers) model in 2013.106 Recognising that the younger generation
seems to find it difficult to understand conventional puppetry, because of its apparent
outdated language and delivery, the mission of the model is to preserve leather puppetry
by creating new version of puppetry for children and teenagers in the form of books,
workshops, performances and festivals.
Gamelan, puppet doll, books and animations are prepared in a set packed subject or course
model and categorised by story or character, which consists of a set of special gamelans
using laras (pitch), called Slendro (five-toned musical scale or pentatonic system) 107 and
Pelog (seven-pitch scale or heptatonic system),108 a set of stage and technical instructions
for users and manual instructions for teachers. The courses in the form of book and
animation contain information on the gamelan used, puppet characters, together with its
story or performing script, divided according to age category, ranging from early
education up to higher education.
The new model results from the modification of standard traditional gamelan and
puppetry. Some say that the model, which does not follow the standard manner of
traditional gamelan and puppetry, may cause the extinction of the respective ICH.
However, the author suggests that ICH will remain preserved as long as younger
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Jaya Sakti Indonesia, ‘Wakaja: Wayang Anak dan Remaja’ (Information Leaflet, Surakarta)
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generations acknowledge it and by modifying ICH to the model that aims to become more
youth friendly. Younger generations who are interested in gamelan and puppetry will
learn, explore and preserve them. The model can be protected as well as the traditional
one as a model of educational aid, which increases the chances of preserving the ICH.
Junaidi asserted that art, IP and business can be synergised in the form of cultural
products.109 This presents the opportunity to combine cultural, legal and economic
aspects. The author agrees with Junaidi and added further that a superior cultural product
will give influence to strengthen a nation’s identity. However, amid business competition,
the IP of cultural products must be protected, so that its economic interests can be
conserved. Ideally, a work of art is created, has its IP registered and is taken into
cooperation with business to be processed as a market-ready product. The problem is that
it is difficult to create a product that is in accordance with both the intent of business as a
sponsor and consumer preferences.
Cultural products are not necessarily a threat to traditional products. On the contrary, they
may preserve the original identity of the nations contained in the traditional culture. A
craftsperson, who is also a businessperson, may find a balance between those two
interests. Such a challenge is depicted in the gamelan craftsperson.
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5.3.2 Protection, Safeguarding and Infringement of Gamelan-Karawitan and Its
Composition
Like batik, gamelan-karawitan is protected under Article 38(1) of the 2014 Copyright
Law as a form of TCE, and the copyright of gamelan is held by the State. The explanatory
memorandum to Article 38(1) states that TCE covers one or a combination of expressions:
a. Text that is verbal, orally or written, in the form of prose or poetry, in various
themes and content of message, which can be a literature work or informative
narration.
b. Music, including vocal, instrumental or a combination.
c. Motion, includes among others, dance.
d. Theatre, include among others, puppet performance and folk play.
e. Fine arts, two dimensions or three dimensions, which are made from various
materials, such as leather, wood, metal, rock, ceramics and textile.
f. Traditional ceremonies.
Gamelan as music is instrumental and its combination clearly falls under item b of the
explanatory memorandum. Further, the accompanying elements of gamelan—traditional
poetry repertoire, traditional dance, puppet performance, the making of gamelan and the
whole ceremony—are protected by the 2014 law. A traditional poetry repertoire, which
is normally sung accompanied by gamelan-karawitan falls under item a and traditional
dance, which is performed with the accompaniment of gamelan-karawitan, falls under
item c. Similarly, puppetry accompanied by gamelan-karawitan falls under item d. The
making of gamelan also falls under item e and the whole performance of gamelankarawitan, which can be seen as traditional ceremony is protected under item f.
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Pursuant to Article 60(1), the protection of gamelan under the 2014 Copyright Law is
valid for an indefinite period. Classical gamelan-karawitan and compositions are
anonymous. For example, the user of Pangkur song (Javanese poetry traditionally recited
in song form) does not need to obtain permission. Most uses of modern creations also do
not mention the names of their creator. What might otherwise be a copyright infringement
is deemed to have only breached courtesy, for which there is no sanction. A request for
permission to use a creation will always be granted because of the close connections
among the gamelan-karawitan creators. The practice of royalty payment is still far from
established.
Not many creators are able to work on classical gamelan or karawitan. Therefore, there
are several creators who choose to play new or more contemporary karawitan. New
creations or innovation are performed due to the need of traditional developments,
arrangements and additions or reductions of its origin. Such innovation is aimed to
beautify already-existing work, whereas innovation can also be a vehicle to achieve
popularity. In practice, many non-classical song lyrics are accompanied by popular songs,
such as the lyric of Pancasila is accompanied by the Gundhul-Gundhul Pacul, which is
tembang dolanan (traditional Javanese children’s song sung while playing games). This
happened especially in the New Order Era because of the Government’s dissemination
program to the public and for other purposes.
Generally, gamelan composers will ask each for permission before using other people’s
work. However, there are also instances of using a work without the creator’s permission,
such as by a dalang (puppeteer). The Gerakan Disiplin Nasional (National Discipline
Movement)—used for the gending opening—has never requested permission.
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The practice of acknowledging the composer’s moral rights in mass communication
media such as radio stations in Yogyakarta, the mention of gending creator’s and
arranger’s name has begun. The creator’s name is also stated at karawitan competitions
for elementary school students and teachers. This displays an initial awareness to respect
moral rights. In terms of economic rights, Trustho, a gending composer, admitted that he
once received the economic benefit of royalty payments when its gending creation was
used by other institution, which has not been consistent in practice. 110 Several gending
creators have documented their work with the help of Yogyakarta’s Regional Services
Office for Culture. The creation is compiled on CD and distributed outside Yogyakarta
Special Province. However, this documentation does not have a purely commercial
purpose. Most gending creators have not felt the benefit of their work’s
commercialisation.
Another practice of documenting work occurred during the 1990s under the cooperation
between a university in Bali and a foreign German party.111 The work in question was
made-to-order and the creator received one payment when his creation was completed.
Afterwards, the creator found that his work was being sold in Bali, but he had not been
asked for approval for copying and commercial sales of his work.112 This was unfair for
the creator because he did not enjoy proper rewards and benefits of the commercialisation
of his work conducted by other parties.
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5.3.3 Gamelan and the Digital Era: A Case Study on Electronic Gamelan
The primary difference between gamelan and Western music is that gamelan low-pitched
gongs maintain the basic structure of a song, whereas in pop songs the higher-pitched
singer is the anchor. However, there is a clear connection between gamelan and electronic
music, in their shared emphasis on layering and building.113 Conceptually, these electronic
musicians consider that they have borrowed from it extensively that to Western-trained
ears, the sound consonance and dissonance living together has been an inspiration to
them.114
Gamelan is considered to be a great diverse tradition in musical dialogue. It also inspires
musicians to create new instruments. For example, the Icelandic singer Björk used
gameleste in her album Biophillia (2011).115 Gameleste is a combination of a gamelan
and a celeste. It incorporates bronze bars into a celeste housing to create a toy piano-like
high register and a lower register that is reminiscent of a newly created hang drum.116
Björk, who discovered gamelan as a teenager, commissioned an Icelandic organ maker to
gut her old celeste and fill it with gamelan-like bronze bars and a MIDI controller, so that
she could recreate the sounds of an ensemble. The gameleste expands the possibilities for
new and creative sounds and allows musicians to experiment with sounds that would
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otherwise be nearly impossible to harness.117 For example, gamelan requires a large group
of trained musicians to play, but with this instrument, a single person can use the general
timbre of a gamelan for their own musical experimentation.118 Since access to gamelan
instruments may be limited and expensive, these musicians knew that sampling might be
the most effective way to practice the music.
The motivation of making such innovations on gamelan by the Indonesian people is
different from the motivation of sampling creation by foreign musicians. In Indonesia,
there is a serious concern regarding the missing of gamelan culture in the globalisation
era and it motivates groups of culture lovers and observers to innovate and determine
ways to preserve gamelan.119 Recently, gamelan has been rarely played in traditional
ceremonies and special events. There are few people who can memorise and play
gamelan’s rhythms, particularly rhythms made in the 18th century. Society, including
people in Central Java, is slowly losing the music of their ancestors. This is the impact of
globalisation, which has eroded values and cultures within society.120
The effort to preserve gamelan traditional musical instruments has become stronger by
the use of information technology and the internet, through a computer application and
website designated particularly for learning gamelan music. This site was launched
through the collaboration between Kraton Kasunanan Surakarta (the Surakarta Palace)
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and Dian Nuswantoro University in Semarang, Central Java.121 The University’s
electronic gamelan, widely known as E-Gamelan122 is one manifested creation to preserve
gamelan from extinction.
One of the electronic gamelan applications, E-Gamelanku, was created as a form of
virtualisation from object and voice recording taken from gamelan named Kyai Sri
Kuncoro Mulyo Lokananta Surakarta. E-Gamelanku was funded by the Ministry of
Research, Technology and Higher Education under the scheme of National Research
Grant during 2009–2010.123
The purpose of E-Gamelanku is a part of education and educative media. This creation
does not replace the position of the real gamelan,124 but collaborates with conventional
gamelan. The education performed by free-of-charge collaborative training is conducted
by the members of gamelan community, who are the students of senior high schools and
universities. The vision is to encourage the love and pride of gamelan. Besides direct
dissemination of gamelan, they also disseminate through the www.egamelanku.com
website. On this website, people can learn how to play gamelan. It has several sub-menus,
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starting from how to beat, introduction to notation, tutorial and single user. The website
visitors can also play orchestral gamelan with ten different types of ricikan (gamelan
instruments).125
The university received the Surakarta Palace’s official approval in April 2012 to allow it
to make E-Gamelanku based on gamelan sound recordings and images by using
information technologies, mentioning the gamelan name, using the palace’s logo and
holding the copyright over the work.126 The palace welcomed this deal because it believed
that the university had a clear intention to preserve the gamelan culture together because
there are many gamelan compositions made by the King of Surakarta Sinuhun Paku
Buwono IV–X, which belong in the public domain.127
For the purpose of digitalisation, when the public downloads something from the internet,
it has a form of IP protection. As computer software, the e-gamelan is protected by
copyright under Article 40(1)s of the 2014 Copyright Law. The palace has also given
consent to the university to put the application into the marketplace, such as via App Store.
The fee from online sales is divided between the university and the palace. The palace
would use such profit to care for traditional gamelan. Eventually, this application will
become open software and freely available to the public.128
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The effort of gamelan digitalisation also pays attention to market strategy and the rapid
development of information technologies.129 The purpose of the collaboration between
the Surakarta Palace and the university is to transmit gamelan music into digital form so
that the people do not need to gather together to play gamelan. It can be played at home
and the user can choose which gamelan instruments to play,130 with a smaller, lighter and
affordable tool compared to a set of gamelan instruments, which are cumbersome, heavy
and costly. Koes Wandansari stated that such a program is an effort to preserve gamelan
and to introduce gamelan culture to society so that it becomes widely known and able to
regenerate.131
Higher education institutions have to master information technologies to take care of
Indonesian culture. It is apparent that the people will not let Indonesian cultural heritage
be claimed by other countries; therefore, gamelan, as Indonesia’s original musical
instrument, should become the host in its own country.132 In this way, gamelan is hoped
to obtain recognition from UNESCO as a globally recognised Indonesian heritage, like
batik.133 For students, electronic gamelan is a means to apply their knowledge of computer
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science as well as to practice being an entrepreneur in the field of information
technology.134 Technological development has made it easier for the public to access
different music genres through electronic media. Ironically, the technological
development in enjoying music has not embraced traditional music, such as gamelan.
Electronic gamelan is targeted to increase users’ interest and psychomotor skills.135 In this
way, electronic gamelan can be considered to be a stepping stone to learn acoustic
gamelan. From research conducted with several higher education students, by considering
attitude from the cognitive, affective and psychomotor aspects, it was found that the
problem was dominant in the affective and psychomotor aspect.136 Multimedia learning
is aimed to increase and improve such affective and psychomotor aspects. In the future,
gamelan applications will be developed in the teaching of sinden (vocal music or singer
in karawitan) and traditional macapat (sung poetry of the traditional Javanese repertoire).
The aim is to maintain and preserve Javanese culture in many ways, including through
information technology.
Further, the university collaborates with Duchy of Paku Alaman in the Palace of Pura
Paku Alaman in Yogyakarta by the recording of Pusaka Tlogo Muncar, a gamelan with
pelog (heptatonic) system, that was made in the 1800s.137 The gamelan is part of the
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heritage of Paku Alaman Palace, which up until now was still well cared for and played
every Saturday Pahing (one of cycles of days in the Javanese traditional calendar) eve.138
Because of its achievement on E-Gamelan, the university received the appreciation from
the Ministry of Research, Technology and Higher Education for creating and developing
E-Gamelan and revitalising traditional arts.139 E-Gamelan were performed on national
television and overseas.140 On 28 June 2018, the university was invited to perform EGamelan at the UNESCO, Paris, France. The invitation was a result of UNESCO’s
appreciation of the university’s achievement to digitise gamelan through E-Gamelan
applications and preserve gamelan from extinction.141
The university works on the digitalisation with four programs: iPad, Android, Windows
and Blackberry in App Store and Play Store and has 136 copyrights for the creation.142
Dian Nuswantoro University is not the only higher education institution to develop this
kind of application. The Institute of Technology Surabaya also develops electronic
gamelan by using smartphones or tablets. This Android application is called Gatoel,
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Gamelan Toetoel, in which the gamelan is beaten by tapping the touchscreen, which
makes it more interactive.143
5.3.4 Discourses on Electronic Gamelan
However, not everyone can accept electronic gamelan. Those who object to electronic
gamelan assert that even though gamelan might be preserved, the application of
information technologies to gamelan is not appropriate. For example, the Mayor of
Surakarta, FX Hadi Rudyatmo, stated that while foreigners are willing to play traditional
gamelan, it is inappropriate that gamelan is made in a digital form in Indonesia and that
technology could threaten the tradition of gamelan.144 Innovation for research objectives
and documentation may be permitted, but not for traditional cultural matters. Therefore,
there is a need for discretion on which culture can collaborate with technology. For
example, it would be concerning when a Ramayana ballet or dance was not accompanied
by real gamelan, but gamelan from a computer. In this regard, technology should take
part only in the recording of music, which is recorded directly from the played gamelan.145
Rudyatmo argued that there were standard manners or norms, which must be followed in
gamelan, starting from its making, beating, with all its manners.146 There are special
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limitations and attitudes required to play a gamelan instrument. For example, the ancestral
custom of fasting before gamelan is jeopardised by technology.147 The number of gamelan
instruments needs to be increased and distributed across the regions and gamelan
instructors provided.148 This aims to create greater public access to gather together to
practice gamelan and to help preserve gamelan.
However, the author suggests that the above statements have not been completely
appropriate because it demonstrates a particular concern for culture as something frozen,
without any innovation.149 Even though Rudyatmo did not refuse technological
development, he separated culture and cultural movement, which are inherent in the
movement of societal culture. His statement seems to be due to the overly high
appreciation and euphoria from many parties with regards to the result of e-gamelan
creation, which may not be in line with the perspectives of cultural preservation and
cultural development in Surakarta.
Further, Rudyatmo emphasised former President Soekarno’s Trisakti, namely, politically
sovereign, economically independent and social-cultural independent, which was the
rationale behind Surakarta’s stance to not consider e-gamelan as a culture. 150 His
statement that ‘culture cannot be innovated’ as supported by ‘Cultural Nation identity’151
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has been noted as misleading since culture results from interaction and innovation over
the centuries and this interaction can never be dammed because it is the product of human
intersections with living innovation. E-gamelan creation presents through the work of
Indonesian people and even a government institution at the province level, whose
authority is hierarchically higher than the Surakarta government. Even so, the Surakarta
government has performed real actions in cultural policy by supporting acoustic
gamelan.152
In the sense of policy differences, Surakarta government leaders may take more prudent
steps by placing e-gamelan in its priority. For example, they may emphasise the difference
through the power of acoustic gamelan, which indirectly emphasises the drawback of egamelan.153 They may also emphasise the accessibility aspect of e-gamelan, which makes
it easier to learn, but also emphasise the importance of acoustic musical instrument
preservation, sound quality and the cultural value of the musical instrument, which is
currently an important part of the development of Javanese and world music.154
The e-gamelan situation demonstrates how weak the process of Indonesian cultural
preservation is because it is easily disturbed by technological innovations. Technology
should not be placed as the enemy of culture, but neither should it be frozen arbitrarily.
Technology developments and preservation of traditional culture should be in close
proximity, with each having full awareness of the other’s potential.
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There are several cultural groups that have commented on this phenomenon. Some have
provided support, yet others have refused such restriction. Those who refused cultural
digitalisation see that such changes may jeopardise the value that exists within attitude
process in the Javanese society. 155 They consider that gamelan culture, which is born
within musical art, is an inseparable unity. Every movement born or performed by the
karawitan musician contains noble value, which cannot be arbitrarily erased by the
presence of digital technologies.156 Musical procession in Javanese culture contains high
philosophical value; therefore, the coming of this digital music will influence values
obtained in the culture.157 However, the excellence of Javanese culture rests on its
philosophical value, which exists in the art.158
Javanese culture has a great influence in society, especially in Surakarta. It has a strong
existence in responding to digital music.159 There are several values contained in gamelan
art, including aesthetic values, historical values, cultural values, spiritual or religious
values, democratic values, social values, philosophical values and psychological
values.160 There are also values and senses contained in local culture, which cannot be
replaced by digital art.161 Therefore, there needs to be a divide for areas that can be
developed by technology and for areas that should be kept or preserved as traditional
culture. This will require active roles and cooperation from all parties in society to
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continue enlivening Javanese local culture. Both may live but may not disturb one another,
in which they have to be pushed towards proper division. 162
In 2014, the City of Surakarta Government allocated more than IDR 1 billion (approx.
AUD 100,000) to buy sets of gamelan instruments, followed by IDR 2.69 billion
(AUD 269,000) the following year and IDR 374 million (AUD 37,400) in 2016, to
preserve gamelan.163 The city’s efforts to deal with the cultural sector and embrace
gamelan music by investing billions of IDR in recent years needs to be appreciated since
there are not many cities willing to invest to preserve musical instruments.164 Acoustic
gamelan programs in each village are expected to motivate society to practice its art and
culture and to create something by combining gamelan with modern musical
instruments.165 Further, the existence of physical gamelan is expected to present the
existence of traditional culture particular to Surakarta through cultural programs,166 such
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as the International Gamelan Festival Solo 2018,167 to develop a sense of belonging or
familiarity to gamelan and for society to work together to preserve gamelan.168
The case study represents an example of ICH in Indonesia that is not sufficiently protected
by the legislation and safeguarded by the community. The fact that gamelan falls under
the scope of TCE held by the State under copyright law does not make it adequately
protected because the central government makes little effort to protect gamelan. The
regional governments and society have made greater efforts to safeguard gamelan. The
electronic gamelan case study demonstrates how traditional gamelan thrives in modernday Indonesia because the music transforms and changes in this rapidly modernising
world. Since the birth of internet technology, information technologies and digital
information are undeniably important in various aspects of humankind, including the
preservation of ICH.
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5.4 A Case Study on Coffee
5.4.1 GI and ICH Protection on Coffee
An example of the use of the IP regime in Indonesia is well-demonstrated through a GI
system for coffee. Coffee is presented as a case study because it is an example of a
production process that is based on ICH—in this case, traditional procedures or customs
and traditions of coffee production in each community. It is also an important commodity
of Indonesia, which is a coffee producing and exporting country. Indonesia ranked fourth
among coffee-producing countries in 2018 after Brazil, Vietnam and Colombia, with
10,200,000 kilograms total production.169 Indonesian coffee plantations cover a total area
of approximately 1.2 million hectares, with 96 per cent of the area managed by farmers
and communities and 4 per cent being State-owned plantations.170
Indonesia is internationally regarded for its various coffee beans. Each coffee bean from
different regions in Indonesia has unique characteristics that attract coffee lovers.
Indonesian coffee products are famous for their taste, which results from regions with
specific geographical conditions and human skills or traditions.171 There are several types

169

International Coffee Organization, ‘Trade Statistics Tables: Total Production by Exporting
Countries’ (updated February 2019) <www.ico.org/trade_statistic.asp?section=Statistics>
and <www.ico.org/prices/po-production.pdf> accessed 22 February 2019.
170
Asosiasi Eksportir and Industri Kopi Indonesia [Association of Indonesian Coffee Exporters
and Industries], ‘Luas Areal dan Produksi’ <www.aeki-aice.org/statistic_aeki.html> accessed
22 February 2019.
171
Fadhila Shabrina, ‘It’s Not Just Java: Indonesia Has 7 Other Tasty Coffee Beans’, Global
Indonesian Voices (4 March 2018) <www.globalindonesianvoices.com/32257/its-not-justjava-indonesia-has-7-other-tasty-coffee-beans/> accessed 5 February 2019; Association of
Indonesian Coffee Exporters and Industries, ‘Kopi Spesialti’ <www.aekiaice.org/kopi_spesialti_aeki.html> accessed 22 February 2019; Facts of Indonesia, ‘15 Types
of Indonesian Coffee Beans’ <https://factsofindonesia.com/types-of-indonesia-coffee-beans>
accessed 22 February 2019.
265

Chapter 5

of coffee beans, mostly specialty coffee, which originate from Indonesia: Papua Wamena
Arabica Coffee, which is similar to a premium Jamaica Blue Mountain Coffee; Java coffee
(e.g., East Java Lanang Coffee); Flores Coffee; Bali Kintamani Arabica coffee; Sumatra
coffee (e.g., Gayo Coffee); Toraja Coffee; and luwak coffee, which result from a
distinctive coffee processing.172 The Association of Indonesian Coffee Exporters and
Industries claimed that Indonesia has the most variants of specialty coffee in the world.173
As presented in Table 13, there are currently 25 Arabica, Robusta and Liberica coffees
protected under the GI system in Indonesia.174
Table 13: List of Indonesia’s GIs on Coffee, as of January 2019175
Year Granted
2008
2010
2012
2013

2014
2015

2016

2017

Product
1. Kintamani Bali Arabica Coffee
2. Gayo Arabica Coffee)
3. Flores Bajawa Arabica Coffee
4. Kalosi Enrekang Arabica Coffee
5. Java Preanger Arabica Coffee
6. Java Ijen-Reung Arabica Coffee
7. Toraja Arabica Coffee
8. Lampung Robusta Coffee
9. Java Sindoro-Sumbing Arabica Coffee
10. Sumatra Simalungun Arabica Coffee
11. Tungkal Jambi Liberica Coffee
12. Semendo Robusta Coffee
13. Rangsang Meranti Liberica Coffee
14. Sumatra Mandailing Arabica Coffee
15. Temanggung Robusta Coffee
16. Empat Lawang Robusta Coffee
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2018

17. Sumatra Koerintji Arabica Coffee
18. Pinogu Robusta Coffee
19. Pupuan Bali Robusta Coffee
20. Tambora Robusta Coffee
21. Lintong Arabica Coffee
22. Flores Manggarai Arabica Coffee
23. Sipirok Arabica Coffee
24. Pulo Samosir Aravice Coffee
25. Kepahiang Robusta Coffee

There are several significant elements of the GI system for Indonesia as a developing
country.176 Coffee as a GI system protected product within international trade can be used
as a product strategy in the international market, which generates additional value and
competitive advantage for Indonesian products in the global market.177 A GI system grants
legal protection of unique products that have specific characteristics so that the protection
can address counterfeit products. The system also increases the global reputation of
Indonesian products. Therefore, it is important for Indonesia to monitor and enhance a GI
system in promoting trade, IP protection and safeguarding of ICH.
A trademark infringement case in Japan, which provided a valuable lesson for Indonesia,
concerns the Toraja coffee brand, registered as an Indonesian GI in 2013. Toraja coffee
has been grown in the Tanma Toraja highlands of South Sulawesi since the 17th century.
Formerly regarded as a high-end coffee, its production dramatically diminished during
World War II and the post-war period and virtually disappeared from the international
coffee marketplace.
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The Kimura Coffee Company of Japan introduced the Toraja Coffee brand in Japan in
1934, which was instantly recognised as an exclusive Arabica coffee with a distinct
origin.178 During the 1970s, Kimura Coffee entered a joint venture with local Sulawesi
growers to recommence production, registered the trademark ‘TOARCO TORAJA’ in
Japan in January 1977 and relaunched Toraja under that name in March 1978.179 With the
increasing popularity of Toarco Toraja coffee in Japan, other coffee importers raised
objections regarding the monopoly over the name enjoyed by Kimura Coffee, submitting
that Toraja as the name of a geographic region and being a descriptive noun, could not be
subject to exclusive protection registered as a trademark. During that time, the protection
of the geography or the name of Toraja has been introduced as a sign to recognise the
quality or characteristics of a particular product.
In 1992 the Japanese company, Avance Trading, obtained registration of the trademark
‘AVANCETORAJA’.180 In December 1999, Kimura Coffee, which was now renamed
Key Coffee Co, brought Avance before the Urawa District Court, alleging Avance’s
trademark infringed its earlier trademark.181 The case was settled after Avance
acknowledged that ‘TORAJA’ was a trademark owned by Key Coffee and Key Coffee
consequently withdrew its objection to Avance’s use of ‘AVANCETORAJA’.182
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Because of the international demand for this coffee, other trademarks with the Toraja
name also exist, including Avance Toraja Coffee (Japan, 2007), Brooks Toraja (Japan,
2005) and Ariosto Toraja Arabica Coffee Sulawesi, Indonesia (Japan, 2009).183 Because
of its experience and valuable lesson with Toraja coffee dealing with the use of
geographical origin names in coffee trading, the Indonesian government has developed
pilot projects on the application of GI protection in Indonesia.184
The lesson learned from this case is that the quality of the original product from a territory
and its legal protection are important issues in the world coffee market. Toraja is a name
of territory as well as name of its ethnic inhabitants. Because the names are used by other
parties as trademarks for commercial purposes due to its good reputation, the region’s
community cannot use the same or similar names in trade. Because of the product’s
reputation, it attracts high prices, which results in vulnerability to counterfeiting and
trademark misuse.185
GI on coffee provides a valuable tool for preserving the identity of territories. A territory
such as Toraja achieves recognition through a high-quality product linked to its
geographical factors.186 There are three main methods to protect a GI on coffee: using a
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sui generis system or special regime of GI protection, using laws governing trademarks,
collective or certification marks and using business practices, including administrative
product approval schemes187 (e.g., unfair competition laws or passing off, consumer
protection acts, agricultural quality control regimes). These approaches involve
differences with respect to the conditions for protection or the scope of protection, but the
sui generis systems and collective or certification mark systems have similarities insofar
as they establish rights for collective use by those who comply with defined standards.188
In practice, under GI, coffee may be protected in different countries and regional systems
through a wide variety of approaches. It often uses a combination of two or more
approaches and has been developed in accordance with different legal traditions and
within a framework of individual historical and economic conditions.189
5.4.2 GI Protection on Gayo Coffee
Gayo Arabica coffee is a success story of Indonesia utilising the GI system, which has
followed the Kintamani Bali Arabica Coffee’s achievement as a model for GI protection
for Indonesian GI communities. Such success of protection can be observed from the
registration of a valuable GI through the GI system, which has brought benefits to farmers
and Indonesia.
The coffee was named Gayo after the Gayo people, who process the beans. The people of
Central Aceh developed the skill of coffee planting with the arrival of Dutch colonisers
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around 1902.190 The use and implementation of the GI system on Gayo Arabica coffee in
the Aceh Province provides positive effects to empower the local community, such as
developing managerial skills and improving product quality. The system also preserves
ICH in terms of traditional procedures, customs and traditions of coffee production on the
Gayo plateau.
The Gayo plateau is located on one the ridges of Bukit Barisan, which runs across Sumatra
island in the northernmost part and in the centre of Aceh Province. It is well suited for
cultivating the Arabica coffee plant. The local traditional method to produce the coffee
beans is the main factor that creates the unique quality of Gayo coffee.191 The agricultural
ecosystem and fertility of the Gayo plateau are very suitable for Arabica coffee cultivation
and together with the climatic conditions of cool temperatures, frequent rainfall and high
humidity, creates a high-quality coffee when combined with the knowledge of the local
growers and producers.192
Gayo Arabica coffee is well known, especially in international markets. The coffee is a
favourite among European and American consumers for its strong premium taste and long
shelf life, and it can be found in international speciality stores.193 It is processed by a
meticulous method following international standards and is certified as being organic by
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a Dutch agency.194 It has a reputation as a Grade 1 Specialty Grade Coffee Beans,195 which
has a distinct taste of a complex flavour, light acidity, strong heavy body, with a creamy
and strong aroma.196
Some Gayo Arabica coffee producers have been certified as complying with the principle
of a sustainable development system for coffee industry, such as Organic Fair Trade, Utz
Certified, Rainforest Alliance, C.A.F.E. Practices and Bird Friendly, to meet the market
demand of developed countries.197 By obtaining Organic Fair Trade certification, it helps
to establish and settle the position of produced coffee from Gayo plateau in the worldwide
market for Arabica coffee.198
The Gayo Arabica coffee plantations that have been developed since 1924199 are still
continuing to grow. The Gayo coffee grows mostly in Takengon. The Gayo highland has
the largest coffee plantations in Indonesia on the slopes of the five mountains of Peutsago,
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Bateekeubelie, Geureudong, Leuser and Abongabong. These plantations have about
66,000 farmer families who manage over 95,000 hectares,200 covering the regency of
Central Aceh, Bener Meriah and Gayo Lues.201 The total volume of Gayo highland’s
Arabica bean production comes second after Brazil.202 Yayasan Masyarakat
Perlindungan Kopi Gayo (the Gayo Coffee Protection Society Foundation) coffee sold
56,000 tons of Gayo coffee in 2017, 80 per cent of which was exported to the US for
processing.203 The community of farmers’ families are gathered under the foundation,
which owns the Gayo Arabica coffee GI since its registration in April 2010. The
establishment of the foundation was an absolute condition to protect GI towards Gayo
Arabica coffee.
The Gayo Coffee Protection Society Foundation has the vision to pursue the society of
coffee farmers who are powerful, reliable, creative, faithful and God-fearing, as well as
being knowledgeable of science and technology.204 Its mission is to assist coffee farmers’
capacity building, to foster high economic growth for farmers, to develop business and
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people’s economic empowerment and to add value and welfare of coffee society.205 The
foundation has enjoyed benefits from developing a GI product, including the protection
of the product, quality improvement, value-added product and development of rural areas.
The foundation also enjoys the benefits of clear identification of a product’s geographical
origin (traceable products).
To guarantee the consistency of quality and the supply of Gayo coffee products to the
market, business development and marketing strategies need to be developed by the rural
producers’ organisation.206 Based on its role and function, the organisation is divided into
groups of producers, groups of processors and groups of marketers.207 The formation of
the producers’ organisation can also be achieved by government and such organisation
needs to be nurtured because it consists of processors as the frontier of the production
process and becomes a member of the GI management group.208
There are several roles of groups of producers and GI management groups in Gayo coffee,
including the maintenance of GI production, the active participation in the drafting of
specifications book, the development and sustainability of GI product, the promotion of
the importance of qualified raw materials supply as well as good manufacturing practices,
the production of a high-quality product and to provide quality assurance of products.209
Additionally, the general roles of the GI management group in Gayo coffee include:
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-

Production planning, registration of protection, marketing and distribution of
benefit to the GI protection rightsholders.

-

Organising relations with the producers’ organisation (farmers/craftsperson)
as rightsholders, relations between business players as rights users and
governments (e.g., regency, provincial and central).210

All roles benefit Gayo coffee producers and the local economy. GI has given much valueadded towards Gayo coffee producers. The collective production process has tightened
relations among producers and improved the dynamics of rural areas.211 GI is also a means
of production for the product and for the producers’ knowledge. It is suitable to improve
production for products with special characteristics, such as Gayo coffee.212 Further, the
impact of price fluctuations on GI products is relatively small.
Since 2016, the export value of Gayo coffee has increased due to the Gayo coffee
preference by international markets and consumers, especially the US as the biggest
importer of the coffee.213 This increase has brought a positive influence to the coffee
farmers’ economy and rural development in the region. 214 The most important effort to
maintain is a collaboration between Gayo coffee stakeholders in terms of increased
productivity and the quality of Gayo Arabica.215 There is a need to increase the roles of
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local cooperatives in building effective coffee production infrastructure and empowering
coffee farmers.216
The existence of GI registration has improved the reputation of Gayo coffee and improved
the protection of natural beauty, traditional knowledge and biodiversity resources. 217 GI
has also supported the development of agri-tourism and triggered the emergence of other
activities related to GI products, such as the advanced management of products, sales of
tourism products and test laboratories.218
The use of the Gayo name, the distinct name of the ethnic group and the geographical
region in the Aceh Province, are found in Gayo Mountain Coffee.219 The name of Gayo
Mountain Coffee was registered in the Netherlands Trademark Office as a trademark on
15 July 1999 by the Dutch Amsterdam-based company, Holland Coffee B.V. and no other
companies were allowed to sell the coffee in the name of Gayo in the Netherlands.220 The
company claimed that it was the owner of the coffee’s trademark and that it had been
registered internationally under the name of Gayo Mountain Coffee.221 The Gayo
community lost the right to use their own name in international trade for their own brand
of coffee after Holland Coffee B.V. claimed Gayo coffee as its trademark. 222 This case
may not only represent economic loss by the Gayo community, but also loss due to the

216

Noratun Juliaviani, Sahara and Ratna Winandi, ‘Transmisi Harga Kopi Arabika Gayo di
Provinsi Aceh’, (2017) 5(1) Jurnal Agribisnis Indonesia 39, 39–56.
217
Gayo Coffee Protection Society Foundation (n 200) 5.
218
Ibid.
219
‘Dutch Company Claims Int’l Trade Rights over Gayo Coffee’, The Jakarta Post (11
February 2008) <www.thejakartapost.com/news/2008/02/11/dutch-company-claims-int039ltrade-rights-over-gayo-coffee.html> accessed 20 February 2019.
220
The Rain Forest Coffee (n 202).
221
Ibid.
222
Ibid.
276

Chapter 5

community’s inability to retain reputation from and identity related to the name in
international trade.
The lesson learned from Gayo coffee is similar to the lesson learned from Toraja coffee:
that quality and protection are crucial in the international market. Especially for Gayo
coffee, it represents a widely known product with quality, characteristics of specialty
grade organic green coffee beans and status, which are all components that stimulate
fraudulent imitation of the coffee by using the name.
Another case study related to the Gayo term is found in the name Amaro Gayo Coffee,
which is the Ethiopian specialty organic semi-washed and sun-dried coffee production.
Amaro Gayo Coffee is an established farming business, which was established in 2005.223
It is located in the foothills of the mountains of Amaro in the southern region of Ethiopia,
which is an insular place isolated by two Rift Valley lakes, Chamo and Abeya to the west
and by a chain of green mountains in the east—the highlands near Yirga Chefe and
Fisseha Genet. The Gayo term in Amaro Gayo Coffee is taken from the word for waterfall
in the local Amaro language, which is a unique feature of the coffee’s habitat in the Amaro
highlands.224 Though not GI certified, Amaro Gayo Coffee is registered as a trademark in
the EU and US.225 Amaro Gayo Coffee is starting to be sold to consumers with a specific
indication of geographic origin.226
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The fact that a similar geographic-related name exists in two countries should be
anticipated in developing GI protection in Indonesia. It is important to devise a GI name
that is unique and has a very close relationship with or can be related to the origins of a
product. The decision includes the meaning of a GI name in local languages and the
history and story behind the GI product.
As Gayo Arabica coffee is one of Indonesia’s most prominent export commodities, on 3
July 2015, the GI of Kopi Arabika Gayo was filed with the EU Office for Harmonisation
in the Internal Market (OHIM), which was registered as an EU community trademark on
26 October 2015, as the first Indonesian GI to be protected in the EU. 227 This registration
meant that trademarks using the Gayo name owned by companies in the EU must be
cancelled, which was confirmed by the EU.228 The GI application was also filed at the EU
Directorate General for Agriculture and Rural Development on 26 January 2016.229
The protection has significant impacts for Gayo coffee producers insofar as they can
exclusively use the Kopi Arabica Gayo logo on their packaging in the EU over the next
ten years.230 Kopi Arabika Gayo shall not become generic and the EU is responsible for
taking necessary administrative and judicial measures to prohibit the unlawful use of the
GI name.231 Under the EU–Indonesia cooperation, the EU also supports the protection of
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IP rights, especially improved GI management skills, traceability system and control plan
for Gayo Arabica coffee.232
Further, Kopi Arabika Gayo has obtained Protected Geographical Indications (PGI) status
from the EU under Commission Implementing Regulation (EU) 2017/870 of 15 May
2017.233 This was the first time that a product from Indonesia obtained such protection.
To be awarded the PGI status, a product must be traditionally and at least partially
manufactured (i.e., prepared, processed or produced) within the specific region and
contain unique properties.234 This special status means the product benefits from the same
protection and market added-value compared to the EU protected products.235
A label can be stamped on Gayo Arabica coffee products to make consumers aware that
it is an authentic product. This stamp is not only a marketing strategy; it also offers
producers protection against counterfeiting or name abuse. 236 After obtaining GI
protection, the bargaining value of the Gayo coffee is higher.237
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5.4.3 Commotion over Kopi Luwak
Genuine heritage Indonesian kopi luwak (luwak coffee) is a rare and exotic coffee owing
to a production method that is clearly limited in volume and is considered to be the most
expensive specialty coffee in the world market.238 The high price results from the
uncommon method of producing the coffee. Luwak coffee is not registered as a GI and
therefore represents a potential loss as a valuable Indonesian product. The name is
currently exploited because it is not protected.
The coffee was named after the animal luwak, which is an Asian palm civet or civet cat,
a small tree-dwelling animal, found in Sumatra, Java, Bali and Sulawesi islands.239 The
civet cat eats the choicest ripe coffee cherries and the partially digested coffee beans are
defecated by the luwak. The partial digestion causes the coffee cherries and pulp to be
removed, but the coffee beans are not digested. A unique fermentation occurs when the
beans pass through a civet’s intestines, allowing natural stomach enzymes and bacteria to
break down the protein that gives coffee its bitter taste. 240 This unique fermentation is
responsible for giving the luwak coffee its special flavour. The beans are passed intact,
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<www.theguardian.com/lifeandstyle/wordofmouth/2013/sep/13/civet-coffee-cut-the-crap>
accessed 5 February 2019. Luwak coffee prices average USD 35 to 100 per cup coffee in a
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still encased in their protective hulls as the luwak’s droppings. They are then collected
and processed into coffee by coffee farmers using the luwak coffee-assisted method. The
coffee beans are thoroughly washed, sun-dried and pounded to remove the skin, sorted
and lightly roasted to preserve their complex distinct flavours and aromas.241
These coffee products may enjoy protection under the GI system because the coffee has
unique quality from its nature of origin, including the luwak animal, other natural
conditions and human skills to process the luwak coffee. The coffee beans taste better
either because of the digestion process by the luwak or possibly because it picks only the
finest, ripest and juiciest of fruits.242 Natural elements of the coffee beans’ origins and the
wild luwak play important roles in the uniqueness of the luwak coffee flavour. This is a
basic element for GI protection potential.
However, all stages from harvesting to processing the coffee, require specific human
skills243 to ensure that the luwak coffee tastes pleasant and has the characteristics of coffee
beans from its origins, including a fruity aroma or a subtle nutty aftertaste flavour, which
may come from the coffee beans244 or the diet digestion process by the luwak.245 These
natural and human skill elements result in unique characteristics of the coffee, which is
distinctive to coffee products from other regions.
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Luwak coffee qualifies as a geographical indication in the same manner as does, for
example, champagne. It is tied to a particular geographical location. All three required GI
characteristics are embedded in luwak coffee, namely the coffee tree, which is native to
its geographical region, the luwak animal which is indigenous to certain areas of
Indonesia, and local people’s human endeavours to collect and manage the excreted bean
and produce the particular coffee. All are linked to each other. Hence, luwak coffee is tied
to a particular geographical location.
To Indonesia, luwak coffee is considered to be very special and valuable. The raw coffee
materials used are different in nature; therefore, the taste and quality produced will be
different. It depends on the natural characteristics and human factors in a particular region.
After being processed, the luwak coffee possesses a specificity. GI protection can be
applied to protect this kind of product because it fulfils the elements of GI, namely that
the product specificity of the raw materials is influenced by natural factors and that the
techniques are influenced by natural and human factors.
This could potentially raise the value of coffee products in Indonesia. Moreover, luwak
coffee has long been known to the public. However, without legal protection, a product
could easily be exposed to abuse when distributed to international markets. With regards
to GI, luwak coffee has become more popular in Indonesia after several companies
produced inauthentic, instant and artificial luwak coffee. The crucial point is that, unless
it has been recently registered, it is not protected as a GI and is open to exploitation.
Luwak coffee is already being exploited. Being wild, difficult to collect, variable in age
and quality and very rare, luwak coffee originally was not a commercially viable crop, but
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now the production of coffee luwak has been industrialised. 246 A luwak can only produce
approximately 0.2–0.4 kg of beans per day,247 depending on the food hunting and
digestive system of the luwak. The types of luwak, such as Civet Pandan, Civet Bulan,
Civer Rase and Civet Lombok,248 also influence the production of luwak coffee beans,
because their habitats and ecosystems, diets, digestive systems and preferences for coffee
fruit differs from one civet type to another. Tony Wild argued that it is practically
impossible to find genuine wild luwak coffee because the coffee mainly comes from caged
wild luwak.249 The market of luwak coffee has been created and profitable and the industry
supplying the market has put profit above all else, including the welfare of the luwak,
which has aggravated the exploitation of the genuine Indonesian luwak coffee. A wildcertified luwak coffee has been introduced, including for the US market, to ensure the
authenticity of the coffee.250
In the market, there are three kinds of luwak coffee product: luwak coffee produced by
wild luwak from forest habitats, luwak coffee produced by cultivated luwak and coffee
with the ‘luwak coffee’ or ‘kopi luwak’ trademark. The Indonesian government states that
the problem is the third kind of luwak coffee.251 In 2015, it issued Ministerial Regulation
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for Agriculture No 37/Permentan/KB.120/6/2015 on Production Method of Luwak Coffee
through Luwak Raising based on Animal Welfare Principle.252 Article 2 states the
regulation is the basis for handling the production method of luwak coffee, which aims to
fulfil animal welfare, food security, environment preservation, to provide consumer
protections from luwak coffee production that does not comply with quality control
requirement and to increase competitiveness and value-add of luwak coffee.
The annex to the regulation defines the luwak animal as a local animal of the common
palm civet family in Indonesia, with some specifications of size, weight, body length, tail
length and colours of its fur.253 The annex stipulates the safeguarding system and
cultivation of luwak based the Five Freedoms of animal welfare, which consist of freedom
from hunger and thirst, freedom from discomfort, freedom from pain, injury and disease,
freedom to express normal behaviours and freedom from fear and distress. 254 Other
principles of halal, food security, environment preservation and quality standard are also
stipulated by the regulation.
The annex also states that luwak coffee production process includes luwak feed intake,
coffee bean collection from the luwak’s faeces, coffee bean cleaning, drying, peeling and

ecinta.Binatang> accessed 28 February 2019; Ashley Fruno and Claire Fryer, ‘Civets Suffer
for Vile Coffee’ (People for the Ethical Treatment of Animals/PETA Australia, 17 October
2013) <www.peta.org.au/news/civets-suffer-vile-coffee/> accessed 28 February 2019; PETA
Asia, ‘Civet Suffer for Vile Kopi Luwak Coffee’
<https://secure.petaasia.com/page/36547/petition/1?locale=en-US> accessed 28 February
2019.
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tentang Cara Produksi Kopi Luwak melalui Pemeliharaan Luwak yang Memenuhi Prinsip
Kesejahteraan Kesejahteraan Hewan [Ministerial Regulation for Agriculture No
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sorting and categorising based on the quality of the coffee hulled green beans, storing and
roasting the coffee green beans and storing the coffee.255 Since the coffee flower is not
the main food source for the luwak, it needs to be fed with other food sources, such as
papaya, banana fruits, chicken egg, steamed chicken meat, water and honey, cow milk
and water. The feeding is clearly stated in a chart of half-daily feeding schedule in the
annex.256
The annex further stipulates development, supervision and certification.257 The
development consists of the education of luwak coffee business owners and workers.
Supervised aspects include animal welfare, halalness, food security and environmental
preservation to prevent violations of principles on the supervised aspects on luwak coffee
production and to prevent forgery or falsification of the luwak coffee product in the
market. These include external supervision by an Independent Authority for Competency
on Luwak Coffee under the Ministry of Agriculture in the central government and regional
governments.258 The annex also stipulates certification from the Authority for
Competency for the luwak coffee producer’s compliance to the regulation. A certified
luwak coffee product can be labelled on its packaging. The label is a guaranty and a legal
protection to consumers and producers towards forgery or falsification of luwak coffee
product.259
The Indonesian National Standard for Biji Kopi (Coffee Beans) No 01-2907-2008 is the
standard for luwak coffee and its production if there is forgery or falsification or mixing
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of luwak coffee beans and non-luwak coffee beans in the product.260 The standard is also
relevant in categorising luwak coffee green beans and for infrastructure and material and
activity in each step of the production process.261
However, further efforts on luwak coffee should be made. First, the government should
educate luwak coffee farmers about contested issues over luwak coffee, especially its
authenticity. An authentic luwak coffee should be prescribed as coffee that is produced
from the digestive process of luwak and processed with specific human skills of luwak
coffee farmers to produce quality products. This should be done based on the principles
as stipulated in the regulation. The luwak coffee farmers should have a passion for coffee.
Next, the government should develop a positive image and reputation for authentic
Indonesian luwak coffee and accordingly educate the general public. The educational
information can be delivered by creating a trusted website and social media, which is
formally supported by the government and relevant luwak coffee stakeholders. This
method through the internet will be more effective because it easily accessed and reaches
a wider audience.
Third, the government should consult with luwak coffee stakeholders in each region, push
GI registration on luwak coffee by a luwak coffee society and ensure that product
certification for authentic luwak coffee products and processes are working well. All
efforts should be aimed at developing the good reputation of Indonesian luwak coffee in
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both domestic and international markets and its protection, which will bring benefits for
luwak coffee farmers.

5.5 Concluding Remarks
The three case studies demonstrated the practice and implementation for the safeguarding
of ICH in Indonesia. ICH not only serve as culture and tradition in that they have
important functions and roles in Indonesian society, but they also have further functions
and roles as sources of economic development. The case studies demonstrated some
positive sides of the safeguarding of ICH and several challenges.
Batik’s design is more than its motif. IP law is used to protect batik through copyright
over its motifs and there is an attempt to register a batik motif under the GI system. Other
than through copyright and GI, the IP system has not been much used in this regard. The
Ministerial Regulation for Industry No 74/M-IND/PER/9/2007 and the Indonesian
national standards for batik are part of the protection efforts. Both regulations and national
standards are significant because there is much artificial batik in the market and people
sometimes mistakenly consider a textile having batik designs to be batik.
In the gamelan-karawitan case study, law and regulations were almost silent to safeguard
this heritage. Only regional government initiatives appeared to deal with the safeguarding
of gamelan. The IP protection for digital gamelan seemed to result in conflict in society
instead of providing adequate protection and preservation for acoustic gamelan.
Both Gayo and luwak coffee examples represented efforts for safeguarding and protecting
ICH. Gayo coffee represented ICH that is protected by the legislation and safeguarded by
the community. Gayo coffee demonstrated how the IP system, especially GI protection,
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works and has provided many benefits to the GI society from legal protection, good
reputation, managerial and marketing capacity, which has led to economic benefits.262
The luwak coffee example demonstrated ICH that is not protected and safeguarded by
legislation or community. Although there has been a regulation for luwak coffee, the
regulation does not provide effective and adequate protection, as sanctions and several
challenges remain unsolved in luwak coffee.
From these case studies, most possible protection over ICH within IP rights are through
copyrights, patents and GI. ICH can overlap in terms of protection, even though the
substantial character among GRTKTCE can be distinguished. For example, the use of
genetic resources may include traditional knowledge, whereas TCE is part of traditional
knowledge.
The next chapter discusses the uses and challenges of the IP system, especially GI, for
safeguarding and protecting ICH. The chapter examines further potentials to safeguard
and to protect non-agricultural ICH-based products under a GI regime. The chapter also
discusses a model initiative by the Regional Government of Yogyakarta Special Province
on co-branding trademarks for safeguarding and protecting ICH.
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Chapter 6. Application of the GI System and the Yogyakarta
Example on Co-Branding for Safeguarding and Protecting
ICH
6.1 Foreword
This chapter discusses the uses of the existing IP system, especially the GI system, for
safeguarding and protecting ICH in Indonesia. It examines the suitability of the system
for safeguarding Indonesia’s natural and traditional cultural resources. It also discusses
challenges to implement the system as an ICH safeguarding strategy. Since Indonesia has
the potential for traditional crafts protection, the chapter examines examples from other
countries in protecting their traditional crafts as one branch of TCE and ICH.
The chapter examines the use of the existing trademark system for the safeguarding of
ICH in Indonesia, especially through branding and co-branding initiatives. It also
discusses these initiatives as a tool for economic development, using branding and cobranding initiatives by the Yogyakarta Special Province regional government to
implement an initiative for safeguarding and protecting ICH in the region. It examines the
benefits and challenges of ICH branding at the Yogyakarta regional level, especially for
local communities, traditional owners, MSMEs and at the national level. It provides future
directions for Indonesia on the issue.
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6.2 GIs for Safeguarding and Protecting ICH
6.2.1 Application of GIs
Indonesia is rich in geographically sourced products that meet the WTO definition of GI.1
However, few GI have been registered and commercialised. Indonesia’s first GI appeared
as recently as 5 December 2008, with the GI registration #1 of Kopi Arabika Kintamani
Bali, which was the first product protected by the GI system in Indonesia. The French
organisation responsible for the global protection of the Champagne brand received its
Indonesian GI registration on 14 November 2009 with registration number #2, making
Champagne the second registered GI in Indonesia and the first foreign GI registration.
The GI system in Indonesia has been mostly used to protect agricultural products.
Currently, the focus of protection is on agricultural products; it has not much covered for
derivative products, such as syrup or jam from particular fruit, which have been
developed. As an agricultural, maritime country and known as ‘an emerald of the
equator’,2 Indonesia has the capacity and diversity of natural and traditional cultural
resources to explore, which can potentially be protected under the GI system. Table 14
presents registered GIs in Indonesia since the inception and implementation of the
registration system in late 2008.

1
2

The background for GI is examined in detail in Chapter 4.2.3.
Magda Safrina, ‘The Tale of “the Emerald of the Equator”’, The Jakarta Post (8 June 2009)
<https://www.thejakartapost.com/news/2009/06/08/the-tale-emerald-equator039.html>
accessed 26 August 2019.
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Table 14: List of GIs Registered in Indonesia, as of January 20193
No
1
2
3
4

5
6

Jepara Carving
Furniture
Munthok White
Pepper

Gayo Arabica
Coffee)
Pisco (Wine)
Sumedang Black
Tobacco

8

Sumedang Mole
Tobacco

9

Parmigiano
Reggiano
(Cheese)
Sumbawa Horse
Milk

11
12

4

Kintamani Bali
Arabica Coffee
Champagne

7

10

3

Product

Lombok Water
Spinach
Sumbawa Honey

13

Adan Krayan
Rice

14

Flores Bajawa
Arabica Coffee

Applicant
Community Association for GI
Protection4 of Kintamani Bali Coffee
Comite Interprofessional Du Vin De
Champagne
Jepara GIs, Product-Carved Furniture
Agency for Management,
Development and Marketing for
Peppers, Bangka Belitung Islands
Province
Community for the Protection of
Gayo Coffee
INDECOPI
Embassy of Peru In Indonesia
Community for GI Protection of
Sumedang Tobacco, Sumedang
County Government
Community for GI Protection of
Sumedang Tobacco, Sumedang
County Government
Consarzio Del Formaggio
‘Parmigiano – Reggiano’, Reggio
Emilia, Italy
Association for the Development of
Sumbawa Horse Milk Development,
Dompu
Association for Water Spinach
Commodity, Lombok, Mataram
Network for Sumbawa Forest Honey,
West Nusa Tenggara
Adat Community Association for the
Protection of Adan Krayan Rice,
Krayan District Office
Community for GI Protection of
Flores Bajawa Arabica Coffee

Register No and
Date Granted
ID G 000000001
5 December 2008
ID G 000000002
14 November 2009
ID G 000000003
28 April 2010
ID G 000000004
28 April 2010

Origin
Domestic
France
Domestic
Domestic

ID G 000000005
28 April 2010
ID G 000000006
1 July 2010
ID G 000000007
25 April 2011

Domestic

ID G 000000008
25 April 2011

Domestic

ID G 000000009
21 October 2011

Italy

ID G 000000010
15 December 2011

Domestic

ID G 000000011
15 December 2011
ID G 000000012
15 December 2011
ID G 000000013
6 January 2012

Domestic

ID G 000000014
28 March 2012

Domestic

Peru
Domestic

Domestic
Domestic

Compiled and translated by the author from the original DGIP record, ‘Indikasi Geografis
Terdaftar’ <http://www.dgip.go.id/images/ki-images/pdffiles/indikasi_geografis/IG%20Terdaftar%20+%20LOGO%20update%20JAn%202018.pdf>
accessed 25 February 2018; ‘Berikut 65 Indikasi Geografis yang Terdaftar di DJKI’, Klik
Legal (26 June 2018) <https://kliklegal.com/berikut-65-indikasi-geografis-yang-terdaftar-didjki/> accessed 24 April 2019; ARISE Plus Intellectual Property Rights, Geographical
Indications in the ASEAN Region: A Booklet on ASEAN Geographical Indications Procedure
and Products (ASEAN Intellectual Property Rights, the European Union Intellectual
Property Office/EUIPO and the ARISE Plus IP Rights, 2019) 102–8.
Masyarakat Perlindungan Indikasi Geografis/MPIG [Community Association for GI
Protection].
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15

16

17
18
19

20

21

22
23

24

25
26
27
28
29

30

31

32
33
34

Dieng
Purwaceng
(Herb Plant)
Dieng Carica
(Papaya Candy)
Alor Islands
Vanilla
Kalosi Enrekang
Arabica Coffee
Sumedang
Cilembu Sweet
Potatoes
Sleman Jogja
Salacca zalacca
(Salak) Pondoh
Aceh Patchouli
Oil (Minyak
Nilam)
Java Preanger
Arabica Coffee
Java Ijen-Reung
Arabica Coffee
Sidoarjo Smoked
Milkfish
(Bandeng Asap)
Toraja Arabica
Coffee
Lampung
Robusta Coffee
Temanggung
Srinthil Tobacco
Kubu Bali
Cashew (Mete)
Kulon Progo
Jogja Palm Sugar
(Gula Kelapa)
Java SindoroSumbing
Arabica Coffee
Sumatra
Simalungun
Arabica Coffee
Tungkal Jambi
Liberica Coffee
Minahasa Clove
(Cengkeh)
Cianjur
Pandanwangi
Rice

Community for GI Protection of
Dieng Purwaceng, Wonosobo,
Central Java
Community for GI Protection of
Dieng Carica, Wonosobo, Central
Java
Association for Farmers of Vanilla
Alor Islands
Community for the Protection
ofKalosi Enrekang Coffee
Association for Agrobusinesses of
Cilembu Sweet Potatoes

ID G 000000015
20 July 2012

Domestic

ID G 000000016
20 July 2012

Domestic

ID G 000000017
19 October 2012
ID G 000000018
15 February 2013
ID G 000000019
24 April 2013

Domestic

Community for GI Protection of
Sleman Salacca zalacca Pondoh

ID G 000000020
21 June 2013

Domestic

Community Forum for the Protection
of Aceh Patchouli Oil

ID G 000000021
10 September 2013

Domestic

Community for GI Protection of Java
Preanger Arabica Coffee, West Java
Community Organisation for GI
Protection of Java Ijen-Reung
Arabica Coffee
Communication Forum for
Communities of Ponds, Sidoarjo

ID G 000000022
10 September 2013
ID G 000000023
10 September 2013

Domestic

ID G 000000024
9 October 2013

Domestic

Community for the GI Protection of
Toraja Arabica Coffee
Community for GI Protection of
Lampung Robusta Coffee
Community for GI Protection of
Temanggung Srinthil Tobacco
Community for GI Protection of
Kubu Bali Cashew
Community for GI Protection of
Kulon Progo Jogja Palm Sugar

ID G 000000025
9 October 2013
ID G 000000026
13 May 2014
ID G 000000027
13 May 2014
ID G 000000028
21 July 2014
ID G 000000029
21 July 2014

Domestic

Community for GI Protection of Java
Sindoro-Sumbing Arabica Coffee

ID G 000000030
1 December 2014

Domestic

Community Organisation for
Sumatra Simalungun Arabica Coffee

ID G 000000031
20 February 2015

Domestic

Community for the GI Protection of
Tungkal Jambi Liberica Coffee
Community for the Protection of
Minahasa Clove
Community for Preservers of Cianjur
Pandanwangi Rice

ID G 000000032
23 July 2015
ID G 000000033
13 August 2015
ID G 000000034
16 October 2015

Domestic
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Domestic
Domestic
Domestic

Domestic
Domestic
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35
36
37
38
39

40

41

42
43

44
45
46
47
48

49
50
51
52
53
54

55
56
57

Semendo
Robusta Coffee
Siau Nutmeg
(Pala)
Java Preanger
Tea
Amed Bali Salt
Lamphun
Brocade Thai
Silk
Gayo-Aceh
Tangerine (Jeruk
Keprok)
Rangsang
Meranti Liberica
Coffee
Lampung Black
Pepper
Koerintji
Cinnamon
(Kayumanis)
Tequila (Spirit)
Grana Padano
(Cheese)
Gringsing Bali
Weaving
Mandar Silk
Weaving
Sumatra
Mandailing
Arabica Coffee
Tomandin
Fakfak Nutmeg
SoE Mollo
Orange
Moloku Kie
Raha Clove
Muna Cashew
Temanggung
Robusta Coffee
Sukatali
Sumedang
Sapodilla (Sawo)
Empat Lawang
Robusta Coffee
Sikka Ikat
Weaving
Komering
Lanzones (Duku)

Community for GI Protection of
Apik Jurai
Institution for GI Protection of Siau
Nutmeg
Community for GI Protection of Java
Preanger Tea
Community for GI Protection of
Amed Bali Salt
Lamphun Provincial Administration

ID G 000000035
20 November 2015
ID G 000000036
20 November 2015
ID G 000000037
23 December 2015
ID G 000000038
23 December 2015
ID G 000000039
22 February 2016

Domestic

Community for GI Protection of
Gayo-Aceh Tangerine

ID G 000000040
22 March 2016

Domestic

Community for the Observers of
Rangsang Meranti Liberica
Rangsang Meranti Coffee
Community for GI of Lampung
Black Pepper
Community for GI Protection of
Koerintji Cinnamon Jambi

ID G 000000041
2 May 2016

Domestic

ID G 000000042
2 May 2016
ID G 000000043
26 May 2016

Domestic

Consejo Regulador del Tequila, A.C.

Mexico

Conzorsio per la Tutela del
Formaggio Grana Padano
Community for GI Protection of
Gringsing Bali Weaving
Community Association for GI
Protection of Mandar Silk Sarong
Community for GI Protection of
Sumatra Mandailing Coffee

ID G 000000044
18 July 2016
ID G 000000045
18 July 2016
ID G 000000046
18 July 2016
ID G 000000047
9 September 2016
ID G 000000048
9 September 2016

Community for GI Protection of
Tomandin Fakfak Nutmeg
Association for Farmers of SoE
Mollo Orange
Community for GI Protection of
Moloku Kie Raha Clove
Community for GI Protection of
Muna Cashew
Community for GI Protection of
Temanggung Robusta Coffee
Association for Farmers of Sapodilla
Sumedang Regency

ID G 000000049
9 September 2016
ID G 000000050
21 September 2016
ID G 000000051
21 September 2016
ID G 000000052
21 September 2016
ID G 000000053
6 December 2016
ID G 000000054
14 December 2016

Domestic

Entrepreneurs of Empat Lawang
Robusta Coffee
Community for GI Protection of
Sikka Ikat Weaving
Community for GI Protection of
Komering Lanzones, South Sumatera

ID G 000000055
10 February 2017
ID G 000000056
8 March 2017
ID G 000000057
7 April 2017

Domestic
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Domestic
Domestic
Domestic
Thailand

Domestic

Italy
Domestic
Domestic
Domestic

Domestic
Domestic
Domestic
Domestic
Domestic

Domestic
Domestic

Chapter 6
58

59
60
61
62
63
64
65

66
67
68
69
70
71

72
73

74

Sumatra
Koerintji
Arabica Coffee
Pinogu Robusta
Coffee
Pupuan Bali
Robusta Coffee
Tanimbar Ikat
Weaving
Tambora
Robusta Coffee
Lintong Arabica
Coffee
Kapuas Hulu
Raja Uncak Rice
Flores
Manggarai
Arabica Coffee
Sipirok Arabica
Coffee
Pulo Samosir
Aravice Coffee
Modena/Di
Modena
Scotch Whiskey
Bareh Solok
Dukono North
Halmahera
Nutmeg
Kepahiang
Robusta Coffee
Uceng
Temanggung
Fish
Celuk Gianyar
Bali Silver Crafts

Community for GI Protection of
Peak of Koerintji Jambi Arabica
Coffee
Community for GI of Pinogu
Robusta Coffee Bone Bolango
Community for GI Protection of
Pupuan Bali Robusta Coffee
Institute for the Local Culture, West
Southeast Maluku
Community for GI Protection of
Tambora Robusta Coffee
Community for the Observers of
Lintong Arabica Coffee
Community for GI Protection of
Kapuas Hulu Raja Uncak Rice
Community for GI Protection of
Flores Manggarai Arabica Coffee

ID G 000000058
17 May 2017

Domestic

ID G 000000059
3 May 2017
ID G 000000060
29 May 2017
ID G 000000061
3 July 2017
ID G 000000062
3 July 2017
ID G 000000063
21 December 2017
ID G 000000064
28 February 2018
ID G 000000065
7 March 2018

Domestic

Sipirok Arabica Coffee GI Protection
Society
Pulo Samosir Arabica Coffee GI
Protection Society
Consorzio per la Tutela del
Lambrusco di Modena
The Scotch Whiskey Association
GI Protection Society of Bareh Solok
Dukono North Halmahera Nutmeg
GI Protection Society

13 July 2018

Domestic

13 July 2018

Domestic

7 September 2018

Italy

7 September 2018
8 October 2018
17 October 2018

Scotland
Domestic
Domestic

Kepahiang Robusta Coffee GI
Society
Uceng Temanggung Fish GI
Protection Society

13 November 2018

Domestic

11 December 2018

Domestic

Celuk Design Centre

27 December 2018

Domestic

Domestic
Domestic
Domestic
Domestic
Domestic
Domestic

Success stories of GI protection in the agricultural sector, including plantation, forestry,
fisheries, maritime and livestock,5 are followed by GI protection on Indonesia’s
traditional cultural products, such as in craft. There are GI applications pending with
DGIP, which date back to the beginning of 2018 and encompass products dealing with
coffee, fish, nutmeg, palm sugar, rice, sago, silver and gold handicrafts, soto soups and

5

Government Regulation No 51 of 2007 on Geographical Indications (Indonesia) Explanatory
Memorandum art 2(2).
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tofu. The list of applications also includes international applications with strongly held
long-standing GI characteristics, such as Scotch whiskey and French cognac.6 Several
Indonesian applications, such as silver and gold handicraft and weaving, cover ICHrelated items that fall outside the conventional GI agriculture-related product and
represent goods that are related to traditional cultural heritage and ICH.
The terms GI and ‘tradition’ appear together in Government Regulation No 51 of 2007 on
Geographical Indications, which is the implementing regulation still in force from the
previous 2001 Trademark Law. Article 6(3)(f) of the Regulation states:
(3) The application … shall be furnished with a specifications book consisting of:
f. Description of the history and tradition in relation to the use of
Geographical Indications to designate the good in that area including a
description of the recognition by the relevant public of the Geographical
Indication.
The explanatory memorandum to Article 6(3)(f) of the regulation explains:
The description regarding the traditional and history which is related to the use of
Geographical Indication shall include the description of traditional of the
community which has taken place for a long time and is related to the production
process of the good originating from the are/region.
The explanatory memorandum’s general section states:

6

DGIP, ‘Berita Resmi Indikasi Geografis’ <www.dgip.go.id/berita-resmi-indikasi-geografis>
accessed 26 February 2019.
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The characteristic and/or quality used as the basis of registration of a Geographical
Indications are described in the specifications book, which also contains
information regarding the effects of geographical environment, natural and human
factors which affect the quality or characteristic of the good. In addition,
processing, method of testing the quality of goods, as well as the label which is
used are also included. The specifications book is prepared by the local community
where the good is produced.
As an archipelagic country which is rich of knowledge, tradition and culture as
well as tropical climate which produces various kinds of goods/products with great
economic potentials, Indonesia should now have an adequate system for the
protection of Geographical Indications. Through an optimised protection of
Geographical Indication, the everlastingness of environment can be maintained
and the empowerment of human and natural resources in the local regions
maximised.
6.2.2 Key Elements and Challenges to GIs
Steven Van Uytsel suggested that there are several key elements and challenges to the GI
system being utilised for safeguarding ICH. First, to position ICH within the GI
regulation, the government needs to support the system by enabling product
differentiation based on the GI name and the branding associated with the GI name.7 With
quality assurance, this support may lead to higher prices for the GI product, which will

7

Steven Van Uytsel, ‘When Geographical Indications Meet Intangible Cultural Heritage: The
New Japanese Act on Geographical Indications’ in Irene Calboli and Wee Long Ng-Loy
(eds), Geographical Indications at the Crossroads of Trade, Development, and Culture:
Focus on Asia-Pacific (Cambridge University Press, 2017), 519.
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revitalise rural village economies.8 By highlighting the true origin of local produce, the
GI system will make the products more attractive, especially for foreign consumers. 9
Increased interest for local products will increase demand for GI products and exports of
these products, such as food and food culture that may be related to traditional techniques
of preparing agricultural products into food or traditional craftmanship.10 Second, a GI
system based on collective characteristics of traditions becomes attractive for protecting
ICH.11 Indonesian ICH is linked both to indigenous communities seeking protection and
to population groups holding the ICH, which has identified itself as a community and
considers the roles of an association of producers under a GI system. 12
Van Uytsel also suggested that there is an issue of the authenticity of the relationship
between the ICH production processes and registered GI.13 The relationship requires the
production process to perform according to the conditions on which the GI registration
was achieved. Dev S Gangjee argued that the question of who gets to shape the criteria
for cultural authenticity is important.14 Goods will be authentic if they are produced by
what the community considers to be the appropriate method of production. This is a result
of shifting the understanding of authenticity to the designation of a link between product,
place and the respective local actors. 15 Although not included in the UNESCO Convention
for the Safeguarding of the Intangible Cultural Heritage 2003, authenticity could

8
9
10
11
12
13
14

15

Ibid.
Ibid.
Ibid 519, 521.
Ibid 520.
Ibid 521.
Ibid 526.
Dev S Gangjee, ‘Geographical Indications and Cultural Heritage’ (2012) 4(1) WIPO Journal
92, 98.
Ibid 92–102.
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guarantee the link between ICH and cultural identity of the creators and bearers.16 It could
be a tool to prevent ICH from being used for purposes to which the community owning
the ICH does not ascribe. Van Uytsel suggested that the lack of a definition for originality
under the GI system in the concept of authenticity requires interpretation by GI
regulation,17 and possible registration, namely the production process description. A
community could apply to amend a registration whenever it deems desirable.18
Justin Hughes in Van Uytsel stated that specification of the product must be determined
before it may be registered as a GI, with the specification concentrating on the ‘product’s
unique connection to its particular place of origin’.19 In the end, the connection to a place
is ‘definitional to a GI’.20 Product specification can be in the form of traditional
knowledge of the production process, which is passed down through generations and
which characterises the unique qualities of the product. 21 However, Van Uytsel argued
that careful consideration needs to be given to the inclusion of secret knowledge or knowhow in the GI application,22 which may be protected by a community under customary
law or Adat law. In some circumstances, secret knowledge or know-how should not be
made public through a GI registration. Hence, GI specification requires a more specific
and detailed description for production process, unlike inventories for ICH under the
Convention for the Safeguarding of the Intangible Cultural Heritage, which gives more

16
17
18
19

20
21
22

Van Uytsel (n 7) 526.
Ibid.
Ibid.
Justin Hughes as cited by Steven Van Uytsel, ‘When Geographical Indications Meet
Intangible Cultural Heritage: The New Japanese Act on Geographical Indications’ in Irene
Calboli and Wee Long Ng-Loy (eds), Geographical Indications at the Crossroads of Trade,
Development, and Culture: Focus on Asia-Pacific (Cambridge University Press, 2017) 527.
Ibid.
Van Uytsel (n 7) 528.
Ibid.
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flexibility and freedom to describe ICH. Accordingly, GI approving authorities require
clear guidelines on GI registration procedures and a standard to balance the flexibility for
ICH’s production process or information, which must be revealed and the product
specifications as requirements for GI registration to essentially characterise GI products.23
Quality control is an essential element for obtaining and maintaining GI registration.24
The best guidelines to ensure the quality of products is important to meet both consumer
expectations and product specifications. The challenge for quality control is not only the
construction of best practice guidelines, but also the sufficient financial capacity and
technical competence for the implementation of the guidelines and achievement of its
required measures.
Sustainability of resources and raw materials for maintaining GI product quality is an
important matter to consider. As natural products, GI goods depend on natural resources
and materials. If the availability of resources and materials is not guaranteed, GI
production will not be sustainable.
Peter Damary, H Riyaldi and Anton Muhajir argued that GI face further challenges if they
are not specific and natural, especially when the community promoting the GI product
does not adhere to control quality and unique characteristics by following standard
operating procedures as part of the GI specifications book. For example, if procedures
require a GI product to be manually created, the product should not be made by machine.25

23
24
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Ibid.
Ibid.
Peter Damary, H Riyaldi and Anton Muhajir (ed), Manual Pelatihan Indikasi Geografis
(Indonesian-Swiss Intellectual Property Project/ISIP, 2018) 16.
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The standard operating system will also preserve genetic resources, including species or
varieties, cultivation and local ecosystems,26 which influences the quality and unique
characteristics of a GI product.27 From biological, environmental and forestry
perspectives, a GI substance is similar to an endemic species, meaning plants and animals
that exist only in one geographical region or can only live in a particular region. 28 For
example, the GI-registered product of Sumedang Cilembu Sweet Potatoes from West Java
has a unique sweet taste because of the distinct microbes and soil conditions in the
Cilembu area.29 The product can grow in other regions, but it generally does not have the
characteristic tubers. Where the tubers do appear, they do not taste like the Cilembu Sweet
Potatoes.
The factors of unique environmental contexts, farming practices and specific growth
habitats in the species’ place of origin influence the product’s character. When grown in
other habitats, there is no guarantee that such species can have the same characteristics as
when they are grown in their original place.30 In biology or environmental science, plants
as GI substance are mostly of the original variety. This GI substance belongs to
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Ibid.
Ibid.
Encyclopedias (online at 11 March 2019) ‘endemic species’ (by Mary Ann Cunningham)
<www.encyclopedia.com/environment/encyclopedias-almanacs-transcripts-andmaps/endemic-species>.
Agustina Monalisa Tangapo, ‘Dinamika Populasi Bakteri Rhizosfer dan Endofit pada
Budidaya Ubi Jalar Cilembu (Ipomoea batatas var. Cilembu) dan Perananannya selama
Proses Penyimpanan Pascapanen’ (Doctoral Thesis, Institute Technology Bandung, 2018) in
Anwar Siswadi and Amri Mahbub (ed), ‘Bakteri Inilah yang Bikin Rasa Ubi Cilembu
Manis’, Tempo (22 October 2018) <https://tekno.tempo.co/read/1138572/bakteri-inilah-yangbikin-rasa-ubi-cilembu-manis> accessed 11 March 2019.
Exford Dictionaries (online at 30 January 2019) ‘terroir’, in viticulture, this is called terroir
(French origin) the complete natural environment in which a particular wine is produced,
including such factors as soil, topography, and climate
<https://en.exforddictionaries.com/definition/terroir>.
300

Chapter 6

conservation matter. Plants, including their seeds, are classified based on their
specifications and characteristics. Indonesia’s coffee, tea and cocoa products have many
varieties, with each region producing different tastes or scents. For example, cocoa from
the Nglanggeran mountain in the Gunung Kidul regency and from the Kulon Progo
regency, both in Yogyakarta Special Province, have different tastes, even though the two
regions are not far apart.
Government Regulation No 51 of 2007 on Geographical Indications provides guidance
that is relevant to ICH protection and the status of varieties. Article 2(4) states that a
registered GI cannot fall into the public domain, while Article 4 provides that a registered
GI shall be protected as far as the specific characteristics and qualities that were the basis
of the grant of the protection still exist. After becoming a GI product, a plant variety is
not supposed to be established as a variety by the government, to keep the GI name
specific and not widely used.
However, the Article 3 of the regulation provides that a variety name that has been
established by the government can no longer be the GI name. The establishment of the
variety name means that the name can be used by everyone. Under the GI system, the
variety name will then be added to the geographical name. Article 3(c) stipulates that a
GI shall not be registrable if the application sign constitutes a local geographical name
that has been used as a name of a plant variety and is already used for the same variety.
The explanatory memorandum to Article 3(c) states:
Where a Geographical Indication is used as a name of certain plant variety, such
Geographical Indication can only be used for the relevant plant variety. Example:
The name/word ‘Cianjur’ has been known as name of a variety rice. Therefore,
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the word ‘Cianjur’ is not allowed to be used as the Geographical Indication of
other variety of rice even though the breeding is done in the area of Cianjur. This
is meant to avoid any possibilities which are misleading. However, the word
‘Cianjur’ can be used as a Geographical Indication for other plant varieties or
goods, for example, salak (snake fruit), markisa (passion fruit), soybean paste and
others.
The GI can be used as a marketing strategy and brand names involving GI become the
most important asset for producers and their greatest source of competitive advantage in
the marketplace.31 GI is a crucial tool for branding and protecting ICH.32 The Indonesian
national flower and animal are examples of the relationship between GI, ICH and
branding.33 Presidential Decree No 4 of 1993 on National Animals and Flowers34 details
categories of national animals and flowers. This national legal basis even extends to the
provincial level to determine special animals and plants of local regions. This
demonstrates that a form of national branding with its own characteristics has already
been installed in Indonesia. However, it has since become less useful because it is not
well utilised.
Regarding GI implementation, Antons argued that ‘an assessment of the impact on GI in
the context of local and rural development and the safeguarding of ICH should take into
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Sanjeev Agarwal and Michael J Barone, ‘Emerging Issues for Geographical Indication
Branding Strategies’ (MATRIC Research Papers, 2005) 5, 19
<https://lib.dr.iastate.edu/matric_researchpapers/5> accessed 12 March 2019.
Albayrak Mevhibe and Melda Ozdemir, ‘The Role of Geographical Indication in Brand
Making of Turkish Handcraft’ (2012) 11(3) Indian Journal Traditional Knowledge 426, 426.
Interview by the author with Bambang Wahyu Indria, Head of Office (Regional Services
Office for Trade and Industry, Yogyakarta Special Province, 17 July 2017).
Keputusan Presiden Republik Indonesia Nomor 3 Tahun 1993 tentang Satwa dan Bunga
Nasional [Presidential Decree No 4 of 1993 on National Animals and Flowers] (Indonesia).
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account Indonesia’s efforts at decentralising the political and administrative power
structure’.35 This issue could become complicated in terms of bargaining processes
between central and regional authorities and between different levels of government and
local communities, especially on the scope and direction of development projects and the
usefulness of GI.36 Antons also stated that the decentralisation process has led to the
emergence of regional IP laws, which means different IP rights for different regions and
an indigenous peoples’ movement seeking greater protection of indigenous collective IP
rights.37 In short, Antons suggested that the expectations for GIs at the community and
government levels are often exaggerated because GI are marketing tools and not
instruments to exclude competitors at the national or international level.38
Butt makes the point that, although GI have been registrable in Indonesia for almost a
decade, authorities have not enforced their rights and protection because no legal
proceedings have been brought to pursue alleged GI violations.39 Butt concluded that there
are several reasons why GI have largely failed in Indonesia, especially whether GI can
provide benefits: first, ‘whether those benefit can reach primary producers or farmers of
GI protected goods’40 and second, ‘whether they are offset by cost associated with
obtaining and maintain GI protection’.41
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Christoph Antons, ‘Geographical Indications, Heritage, and Decentralization Policies: The
Case of Indonesia’ in Irene Calboli and Wee Long Ng-Loy (eds), Geographical Indications
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To support and accommodate ICH in the GI protection system, several changes need to
be made to Government Regulation No 51 of 2007 on Geographical Indications, to
include a definition of ICH in the general provisions of Article 1 to include ICH among
the subject matter protected by GI. Further, Article 5(3) should be amended to provide
that an application for GI registration shall be limited to an institution that represents or
has authority to act on behalf of the ICH community, area or region from which the ICH
originates. Moreover, the examination procedures (Articles 7–14) should involve the roles
of ICH authorities, including an ICH experts team, in the nomination process for
Indonesian ICH status.
Implementation of GI in Indonesia faces several challenges. The main challenge is to
strengthen the organisation of GI societies as producers of GI products. GI registrations
depend on roles of GI societies.42 DGIP suggested that many groups of producers have
insufficient awareness regarding GI potentials, how to discover them in their local region
or the capacity to use GI to protect the potentials.43 These may include a lack of ability to
compose GI product registration documentation, especially to define and to describe their
technical aspects and maintenance of consistent quality as determined in the specifications
book. Defective products that are neither consistent nor in accordance with the
specification or requirements can jeopardise GI reputation. The shortcomings extend to
financial, management and ethical competence in running an ICH-related business, such
as ensuring consistent quality.
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Damary, Riyaldi and Muhajir (n 25) ii.
Ibid ii–iii.
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The complexity of a GI system can be overcome by a collective marks system, as has been
widely used in Japan and China.44 The requirements for a collective marks system is
relatively less strict than the GI system. Collective marks are usually defined as signs that
distinguish the geographical origins, materials, modes of manufacture or other common
characteristics of goods and services of different enterprises using the mark.45 The owner
may be an association of those enterprises using the mark and is responsible for ensuring
compliance with certain standards by its members. 46
Collective marks may be used to embody features that are specific to producers in a given
region, linked to the historical, cultural, social conditions of the area and as the basis for
the marketing of the said goods. Moreover, the collective marks system exists under the
IP laws of most countries,47 so that it is easier to receive collective marks protection in
other countries, which are Indonesia’s export destinations.
The Trademark and Geographical Indications Law Articles 23 and 24 detail a substantive
examination required for collective marks. They include nature, common feature, goods
quality and/or services which will be produced and traded (Article 46(3)(a)) and provision
on supervision for the utilisation of collective marks (Article 46(3)(b)).48
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Haizheng Zhang, Didi Hu and Yanhui Li, ‘Protection of Geographical Indications under
China’s Intellectual Property Legal Framework’ (2016) 17(2) Australian Journal of Asian
Law 1, 1–25. Japan has developed its own GI system.
WIPO, ‘Collective Marks’
<www.wipo.int/sme/en/ip_business/collective_marks/collective_marks.htm> accessed 18
March 2019.
Ibid.
Ibid.
The application procedure for GI is stipulated more rigidly in the Law arts 53–62 and
Government Regulation No 51 of 2007 on Geographical Indications. The examination
involves substantive examination by an Expert Team for GI from various government
Ministries and relevant institutions.
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Indication of source is another alternative to GI and collective marks systems because it
does not require registration. Article 63 of the 2016 law states that an ‘indication of origin
is protected without an obligation to register or declarative as a sign which indicates the
true origin of certain goods and/or services which is true and is used in trade’. Article 64
states that an ‘indication of origin is characteristic of origin of certain goods and/or
services, which is indirectly related to a natural factor’. For tempeh mendoan, which is a
very popular fried soybean from Banyumas region, Central Java, but with ingredients that
do not always originally come from that particular region, GI protection is unsuitable. 49
Even protection under collective marks is difficult to apply because producers of tempeh
mendoan tend to have their own individual trademarks or do not want to register it. So,
an indication of source can be an option for protection.
6.2.3 Potential for Safeguarding and Protecting ICH on Traditional Handicrafts with
IP
Wang Han and Chen Tong argued that GI is the crystallisation of inheritance from ancient
civilisation and represents human talent, sophistication and wisdom in human relations
with nature.50 Indonesian traditional handicrafts have already established regional and
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Agus Maryono, ‘Owner Happy Relinquish Mendoan Patent’, The Jakarta Post (7 November
2015) <https://www.thejakartapost.com/news/2015/11/07/owner-happy-relinquish-mendoanpatent.html> accessed 15 October 2019.
Wang Han and Chen Tong, ‘Development of Geographical Indications of Agricultural
Products in China’ (2008) 4 Journal of Xidian University, Abstract.
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global reputations through trade and events such as exhibitions and festivals,51 because of
the country’s strong historical traditions, especially in artistic crafts and woodwork.52
The traditional artisanship domain is concerned with the skills and knowledge involved
in artisanship rather than the craft products. Rather than just focusing on preserving craft
objects, safeguarding attempts should instead concentrate on encouraging artisans to
continue to produce craft and to pass on their skills and knowledge to others, particularly
within their own communities. The skills involved in creating craft objects are varied and
range from delicate, detailed work, such as producing paper votives, to robust work, such
as creating a sturdy basket or thick blanket.
In the Indonesian context, the traditional artisanship domain means skills and proficiency
in craftwork and includes ICH on traditional know-how and technologies, traditional
architectures, transportation modes, traditional weapons, traditional costumes, traditional
accessories, traditional handicrafts and traditional culinary practices.53
In regard to traditional handicrafts, legal measures, namely IP protections of patent or
copyright, can help a community to benefit from its traditional motifs and crafts.
Sometimes, further legal measures intended for other purposes can encourage craft
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Tama Salim, ‘Batik Industry Needs Intellectual Property Protection’, The Jakarta Post (1
October 2014) <https://www.thejakartapost.com/news/2014/10/01/batik-industry-needsintellectual-property-protection.html> accessed 23 August 2019.
Global Business Guide Indonesia, ‘Indonesia’s Furniture and Homeware Sector’
<www.gbgindonesia.com/en/manufacturing/article/2012/indonesia_s_furniture_and
homeware_sector.php> accessed 14 March 2019.
Directorate of Heritage and Cultural Diplomacy, ‘Panduan Pencatatan, Penetapan, dan
Pengusulan Warisan Budaya Takbenda Indonesia’ (Directorate General of Culture, Ministry
of Education and Culture, 2015) 10–13; Sri Hartini, ‘Kebijakan Direktorat Kepercayaan
terhadap Tuhan YME dan Tradisi terkait Warisan Budaya Takbenda (WBTB)’ (Presentation
of the Director of Directorate of Belief in the Almighty God and Tradition, Directorate
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production, such as a ban on disposable plastic bags, which can also stimulate a market
for handmade multiple-use paper bags and containers woven from grass, allowing
traditional craft skill and knowledge to thrive.54
GI has the potential to safeguard and protect ICH on handicraft.55 It is significant to
protect the ‘unique identity’ of local products in the global trade.56 There is a potential to
use GI to protect non-agricultural products, such as traditional handicraft and other works
since crafts are one of the branches of TCE.57 Principally, TCE are ICH and they fall into
coverage of ICH. Most Indonesian traditional handicrafts have roles as ritual tools as well
as being high in value due to their beautiful ornamental and decorative functions and
practical use. For example, Toraja weaving from South Sulawesi (highly respected as a
traditional ceremonial element) and North Sumatran Ulos weaving have philosophical
and functional importance as traditional symbols.
Article 53(3) of the Trademark and Geographical Indications Law 2016 provides legal
authority for ICH in the form of handicraft goods to be protected as registered GI. Article
53 states:
(1) Geographical Indications shall be protected subsequent to the Geographical
Indication hereto registered by the Minister.
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ICH UNESCO, ‘Intangible Cultural Heritage Domains’ <https://ich.unesco.org/en/kit>
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…
(3) The applicant as stipulated by paragraph (2) shall be:
a. An institution representing community of a particular geographical area
which runs business of goods and/or products in the form of:
1. Natural resources;
2. Handicraft goods; or
3. Industrial product.
b. Provincial government or district/city government.
Article 63 stipulates that an unregistered sign that fulfils GI requirements can be protected
as an appellation of origin, which means that such a sign does not need to be registered to
receive protection. However, the 2016 law and therefore these Articles, still await the
necessary implementation regulations to enable it to come into effect and to significantly
improve ICH protection under the GI system.
GI in Indonesia has not been used much for protecting traditional handicraft goods. So
far, only five traditional crafts are registered under the GI system. Jepara wooden carving
furniture is a GI-registered product and the GI could prove advantageous for Jepara
producers in differentiating their products from their competitors.58 The other registered
GI products are Gringsing Bali Weaving, Mandar Silk Weaving, Sikka Ikat Weaving and
Tanimbar Ikat Weaving.59 Given that Indonesia is well-known for its traditional culture
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Antons (2017) (n 35).
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in traditional handicrafts, the very few registered GI traditional handicrafts in Indonesia
demonstrates that the use of GI in Indonesia is deplorable.
The European market of the Netherlands, Germany, Spain, France, Belgium and Italy is
a main export destination for Indonesian handicraft, including batik and wooden
furniture.60 Therefore, a development in the EU on GI protection for non-agricultural
products is significant for Indonesia. Since 2011, the EU has considered the possibility of
expanding GI protection to non-agricultural products, such as ceramics as specific crafts.61
However, GI remains limited to foodstuffs. On 2 June 2015, France enacted Decree No
2015-595 on ‘Geographical Indications Protecting Industrial Products and Crafts and
Relative to Trade Mark Aspects’ under Article 73 of the Consumer Protection Law No
2014-344 of 17 March 2014 (the Hamon Act), to extend GI protection to artisan goods
and handicrafts.62 This new development in French law is also a potential tool for
protecting Indonesian GI traditional handicraft as one ICH form.
Good practice for utilisation of GIs related to handicraft products can be found in Asia,
particularly in India.63 India and Indonesia have shared a history of culture, such as strong
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Sanskrit language roots.64 Both countries’ words in language, dance,65 drama, music,
culinary spices66 and other art forms have been influenced by Hinduism and Buddhism.
The influence of Hinduism in Indonesia is demonstrated in epic Hindu Mahabharata and
Ramayana, which is performed in the Prambanan temple site.67 Indonesia adopted
Buddhism from India and built the world’s largest Buddhist shrines in Borobudur. 68
Indonesian and Indian cultures have many similarities and the culture has been assimilated
to traditional local cultures,69 including traditional handicrafts. As of January 2018, 64 per
cent of India’s GI applications were related to handicrafts.70 Examples of these include
Pochampally Ikat (a silk saree with traditional geometric patterns in saree style of dyeing
made in Bhoodan Pochampally), which originates from the Nagolda region and parts of
Warangal districts in Telengana State,71 Salem Fabric and Kancheepuram Silk of Tamil
Nadu State, Chanderi Fabric of Madhya Pradesh State, Kotpad Handloom Fabric of Orissa
State, Mysore Silk of Karnataka, Kota Doria of Rajasthan, Kulu Shawl of Himachal
Pradesh State and Kasmir Sozani craft and Kashmir Pashmina of Jammu and Kashmir
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State.72 Further, GI registration of Pochampally increased the market of Pochampally
Sarees.73 Handicrafts can be protected under copyright or designs protection categories,
but most Indian traditional handicrafts are produced by artisans who belong to a particular
geographical location where either the special raw materials are found and human skills
were developed that make the handicraft special and unique. 74 Therefore, the exclusive
rights arising out of such products belong to the group of artisans and not a single
individual or organisation.75 The Indian enactment on GI has helped to provide incentive
to artisans or producers, who can now claim exclusive rights in their products and
subsequently grow economic prosperity and promote rural entrepreneurship.76
Challenges in protecting handicraft under GI include international and national aspects.
Handicrafts may be protected as GI under international instruments and municipal laws
by around 160 countries.77 However, Karim argued that the international legal position on
GI is ‘still a mess’ and that the global transformation of the TRIPS IP system is not a

72

73

74
75
76
77

RNA Technology and IP Attorney, ‘A Guide to Protecting Geographical Indications in India’
(12 April 2018) <https://www.lexology.com/library/detail.aspx?g=18169c9d-8784-490a9848-b03cf56167e5> accessed 9 October 2018. The GI on the Indian GI Register can be
classified as agricultural, and handicrafts and manufactured goods.
Suphat Saquandeekul, ‘Institutional Aspects of Geographical Indications Administration in
Thailand’ (Presentation of the Thailand Department of IP, Worldwide Symposium on
Geographical Indications, WIPO/GEO/BUD/15/7, Budapest, 21 October 2015)
<https://www.wipo.int/edocs/mdocs/geoind/en/wipo_geo_bud_15/wipo_geo_bud_15_7.pdf>
accessed 10 October 2018. Another country’s example of GI on handicraft is Thailand, which
provides GI registration for Isan Indigenous Thai Silk Yarn as registered in Vietnam in 2014.
RNA Technology and IP Attorney (n 72).
Ibid.
Ibid.
Mohamad Ataul Karim and Mohamad Ershadul Karim, ‘Protection of ‘Handicraft’ as
Geographical Indications under Municipal Law, TRIPS and BTAs vis-à-vis CETA:
‘Bangladeshi Jamdani’ as Case Study’ (2017) 7(3) Queen Mary Journal of Intellectual
Property 49, 49–73.
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pleasant journey for many developing countries.78 These countries were not able to
adequately negotiate their interests in the TRIPS drafting process. 79 Members are
replicating TRIPS principles and guidelines in their domestic legal systems or redesigning
their legal frameworks to comply with the agreement.80 There are also internal challenges
arising when two regions or countries have shared ICH products, such as the traditional
art of Jamdani weaving (vividly patterned, sheer fabric, woven on a handloom) from
Dhaka,81 which is subject to disputation between Bangladesh and India.82 Such potential
disputes have occurred many times between Indonesia and Malaysia, for example, over
the Rasa Sayange folk song, the Pendet Balinese temple dance,83 batik, gamelan and
angklung.84
To ensure the sustainability of ICH practices in Indonesian traditional handicraft, there is
a need to ensure the availability of raw materials and local cultural resources for making
the traditional handicraft, which are trustworthy and easily and quickly accessible. 85 This
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80
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Mohamad Ataul Karim, ‘TRIPS Compatibility of Bangladesh Legal Regime on Geographical
Indications and Its Ramifications: A Comparative Review’ (2018) 21 The Journal of World
Intellectual Property 421, 421–36.
Ibid.
Ibid.
ICH UNESCO, ‘Jamdani Weaving’ <https://ich.unesco.org/en/RL/traditional-art-of-jamdaniweaving-00879> accessed 12 March 2019. Jamdani weaving was inscribed in 2013 on the
UNESCO Representative List of the Intangible Cultural Heritage of Humanity.
Karim and Karim (n 77).
Christoph Antons, ‘Legal and Cultural Landscape: Cultural and Intellectual Property
Concepts and the ‘Safeguarding’ of Intangible Cultural Heritage in Southeast Asia’ in
Christoph Antons (ed), Routledge Handbook of Asian Law (Routledge, 2017) 250–68; ‘Folk
Song Sparks Row between Indonesia and Malaysia’, Reuters (3 October 2007)
<https://uk.mobile.reuters.com/article/amp/idUKJAK15366020071003> accessed 14 March
2019.
Jinn Winn Chong, ‘“Mine, Yours or Ours?”: The Indonesia-Malaysia Disputes over Shares
Cultural Heritage’ (2012) 27(1) SOJOURN: Journal of Social Issues in Southeast Asia 1, 1–
53.
Dionisius A Narjoko, Titik Anas and Haryo Aswicahyono, Ekonomi Kreatif: Kekuatan Baru
Indonesia Menuju 2025: Rencana Pengembangan Kerajinan Nasional 2015–2019 (Creative
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is one of the missions of the Indonesian government through its Creative Economy
Agency.86 The agency’s missions include IP protection by increasing understanding of
legal aspects related to the creative economy and IP and ensuring legal protection for
creative actors.87 As practised under the UNESCO system for safeguarding ICH, the
agency’s strategic targets include increasing the documentation concerning cultural value
and cultural product from all regions in Indonesia.88
Both ICH and GI protection aim to provide protection for communal rights.89 GI has been
identified as a core IP objective of ICH protection, since GI has the role of empowering
people, in this case the producers and communities who have responsibility or ownership
of the ICH products, ‘to translate their long-standing, collective and patrimonial
knowledge into livelihood and income’.90
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87
88
89

90

Economy: A New Force for Indonesia Leads Up 2025: National Craft Development Plan
2015–2019) (Republik Solusi) 69.
Creative Economy Agency <www.bekraf.go.id> accessed 12 March 2019. The Agency is a
non-ministerial government agency which responsible in the area of creative economy with
the main objective to promote a national creative economy.
Narjoko, Anas and Aswicahyono (n 85).
Ibid 71.
Michael Blakeney, ‘Protection of Traditional Knowledge by Geographical Indications’
(2009) 3(4) International Journal of Intellectual Property Management 357, 369–70.
Laurence Bérard and Philippe Marchenay, ‘Traditional, Regulation and Intellectual Property:
Local Agricultural Products and Foodstuffs in France’ in Stephen B Brush and Doreen
Stabinsky (eds), Valuing Local Knowledge: Indigenous People and Intellectual Property
Rights (Island Press, 1996) 240–2.
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6.3 Co-Branding Trademark Initiative by the Yogyakarta Special
Province for Safeguarding and Protecting ICH
6.3.1 Concept, Legal Basis and Contents for the Initiative
The Yogyakarta Special Province was established by Law No 3 of 1950 on the Formation
of Yogyakarta Special Province.91 The region is famous for its outstanding traditional
cultural heritage. Examples of ICH in Yogyakarta comprise oral traditions and cultural
expressions, including language, performing arts, social practices, rituals and festive
events, knowledge and practices concerning nature and the universe and traditional
craftsmanship. The protection of Yogyakarta products is essential because the products
are often used in tourism and international trade.92
The legal framework for the safeguarding of ICH through the branding initiative in
Yogyakarta is found in Law No 13 of 2012 on Special Authority of Yogyakarta Special
Province,93 Yogyakarta Regional Regulation No 4 of 2011 on Cultural Values of

91

92

93

Undang-Undang Republik Indonesia Nomor 3 Tahun 1950 tentang Pembentukan Daerah
Istimewa Yogyakarta [Law No 3 of 1950 on the Formation of Yogyakarta Special Province]
(Indonesia). The Law has been amended several times, the latest by Undang-Undang
Republik Indonesia Nomor 9 Tahun 1955 tentang Perubahan Undang-Undang Republik
Indonesia Nomor 3 Tahun 1950 tentang Pembentukan Daerah Istimewa Yogyakarta [Law
No 9 of 1955 on the Amendment of Law No 3 of 1950 on the Formation of Yogyakarta
Special Province] (Indonesia)
Christoph Antons and William Logan, ‘Intellectual and Cultural Property and the
Safeguarding of Intangible Cultural Heritage’ in Christoph Antons and William Logan (eds),
Intellectual Property, Cultural Property and Intangible Cultural Heritage (Routledge, 2018)
1–2.
Undang-Undang Republik Indonesia Nomor 13 Tahun 2012 tentang Keistimewaan Daerah
Istimewa Yogyakarta [Law No 13 of 2012 on Special Authority of Yogyakarta Special
Province] (Indonesia).
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Yogyakarta,94 Yogyakarta Governor Regulation No 10 of 2015 on Yogyakarta Special
Province’s Brand/Logo of ‘Jogja Istimewa’,95 and Yogyakarta Governor Regulation No
21 of 2017 on The Use of JogjaMark, 100%Jogja and JogjaTradition Trademarks as
Local Product Co-Branding.96 The second most recent of these statutes, namely the 2015
governor regulation, states in the preamble:
Along with the stipulation of Law No 13 of 2012, Governor Regulation No 10 of
2015 provides the spirit of regional government in accordance with vision and
mission and creates an exclusive image of the region, as Jogja Never Ending Asia
becomes Jogja Istimewa, there shall be a Governor Regulation on Brand/Logo of
the Yogyakarta Special Province.
The specifications and use of the Jogja brand are elaborated in the 2015 regulation,
including the concept and direction of the brand and the meaning of the tagline (see Figure
2 following).97
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95
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Peraturan Daerah Istimewa Yogyakarta Nomor 4 Tahun 2011 tentang Tata Nilai Budaya
Yogyakarta [Yogyakarta Regional Regulation No 4 of 2011 on Cultural Values of
Yogyakarta] (Indonesia).
Peraturan Gubernur Daerah Istimewa Yogyakarta Nomor 10 Tahun 2015 tentang
Brand/Logo Daerah Istimewa Yogyakarta [Yogyakarta Governor Regulation No 10 of 2015
on Yogyakarta Special Province’s Brand/Logo of ‘Jogja Istimewa’] (Indonesia).
Peraturan Gubernur Daerah Istimewa Yogyakarta Nomor 21 Tahun 2017 tentang
Penggunaan Merek JogjaMark, 100%Jogja and JogjaTradition sebagai Co-Branding
Produk Daerah [Yogyakarta Governor Regulation No 21 of 2017 on The Use of JogjaMark,
100%Jogja and JogjaTradition Trademarks as Local Product Co-Branding] (Indonesia).
Yogyakarta Governor Regulation No 10 of 2015 on Yogyakarta Special Province’s
Brand/Logo of ‘Jogja Istimewa’ (Indonesia) Appendix.
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Figure 2: Brand/Logo of Yogyakarta98
The concept and philosophy of the Jogja brand are written in lowercase, depicting
egalitarianism, equality and brotherhood.99 The maroon colour symbolises Kraton of
Yogyakarta’s (the Sultanate of Yogyakarta or the Yogyakarta Palace) bravery to colour
the future, with provision rooted from past culture and enriched by genuine local
wisdom.100 The meaning of the tagline consists of manifestations that are progressive,
truthful and special.101 Regarding the direction of the brand, the regulation states:
Jogja Istimewa brand … will be the guideline to Yogyakarta’s development. The
Yogyakarta Regional Government has created the City Branding Council to oversee the
implementation and internalisation of a movement or motto of Jogja Gumregah, which
means Spirit of Rise Jogja … so that the Istimewa (Special Authority) formulation is not
neglected.102

98

Ibid art 1, Appendix.
Ibid.
100
Ibid.
101
Ibid.
102
Ibid. Istimewa means beyond or more than special, distinctive, divine, and excellent or
extraordinary.
99
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Governor Regulation No 21 of 2017 follows the 2015 regulation to provide more concrete
and specific implementation of the branding initiative. The 2017 regulation constitutes
the declaration of Yogyakarta’s concept of IP protection and ICH safeguarding. The
Regulation stresses that to improve the competitiveness of Yogyakarta’s ICH products,
there needs to be recognition, support and legal protection of the local product. There
needs to be a regulation on the use of the trademarks as local product co-branding, to
manifest recognition and support, as well as legal protection. Legislation in the form of a
government regulation is chosen to legitimise the support rather than using a regional
regulation, which is more complicated and time consuming.
The 2017 regulation states that the Yogyakarta co-branding is ‘a product’s sign and/or
characteristics as shown together with other signs possessed by a product and/or
traditional knowledge and/or traditional cultural expression in Yogyakarta Special
Province’.103 The sign is attached to local products, which include any kind of products
in the form of farming, natural, processed, handicraft, creative industry and industrial
products in the region. The basis of this concept is to settle the protection of ICH and
thereafter protect its development. Article 2 states:
(1) The rationale of this Governor Regulation is to build the reputation of local
product, legal acknowledgement as well as protection of local product,
traditional knowledge or traditional cultural expression which are distinctive
to a region.
(2) The aims of this Governor Regulation are as follows:

103

Yogyakarta Governor Regulation No 21 of 2017 on The Use of JogjaMark, 100%Jogja and
JogjaTradition Trademarks as Local Product Co-Branding (Indonesia) art 1, Appendix I.
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a. to improve the quality and competitiveness of a product or traditional
knowledge and/or traditional cultural expression distinctive to a region;
b. to improve loyalty and trust of consumers or society;
c. to grant legal protection and to prevent unhealthy competition;
d. to give identity to local product, traditional knowledge and/or traditional
cultural expression distinctive to a region based on the region’s name;
e. to build independent business in the region; and
f. to preserve TKTCE of the region.
The scope and program for safeguarding ICH by the Yogyakarta regional government
consists of three aspects:
-

Protection, which comprises preventive efforts and countermeasures to actions
that may cause damage, loss or extinction of ICH through registration and
establishment, including culture preservation and cultural heritage management
programs.

-

Development, which includes efforts in work and expression, constituting ideas,
behaviours and traditions in the form of change, addition, evaluation, replacement
and renewal of ICH. This is achieved according to the prevailing values and norms
of the owner community, without eliminating the original value contained. These
efforts contain a local culture and art development program and a history and
values management program.

-

Utilisation, which embraces the efforts of ICH utilisation for the interests of
education, religion, social, economics, science, technology, culture and tourism.
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These efforts involve culture promotion, a partnership program at national and
international levels and a safeguarding program.
By applying these three aspects, Yogyakarta is initiating a model of safeguarding and
protecting ICH by establishing three co-brands covering local product and ICH in the
region (see Figure 3 below):104
-

JogjaMark for Yogyakarta products, in which a part of or all of the materials come
from outside Yogyakarta region, while the production or processing is conducted
in the region.

-

100%Jogja for Yogyakarta products, in which all materials originate and the
whole production and processing takes place, within the region.

-

JogjaTradition for Yogyakarta products, which have the characteristics of
traditional arts or traditional culture expression that is distinctive to the region,
such as traditional leather puppet shows.105

Figure 3: Three Co-Branding of Yogyakarta106

104

Ibid art 4(1).
The JogjaMark comprises a triangle and JogjaMark wording, 100%Jogja comprises of a
circle and 100%Jogja wording, and JogjaTradition comprises of Gunungan Wayang or
mountain figure in leather puppets and JogjaTradition wording.
106
Yogyakarta Governor Regulation No 21 of 2017 on The Use of JogjaMark, 100%Jogja and
JogjaTradition Trademarks as Local Product Co-Branding Appendix I.
105
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Specifically, JogjaTradition is used for ICH, which can be in the form of traditional
knowledge as an intellectual work related to technology, values, principles of art, society
rule, taxonomy, grammar and contents of word concepts, as produced by creativity,
invention and innovation based on society’s tradition and Yogyakarta characteristics. ICH
is also a form of TCE of an intellectual work in the field of art, which contains the element
of traditional heritage characteristics produced, developed and maintained by the
community or a respected society and Yogyakarta characteristics.
Exclusive rights over the co-branding trademarks are held by the Yogyakarta regional
government,107 from whom businesspeople, legal entities or MSMEs receive a licence to
use the co-branded trademark. Local businesses utilise the trademark and receive benefits
from it. By using the licensing mechanism, which is a free-of-charge procedure, local
businesses do not need to individually apply for trademark registration. As users, local
businesses may obtain a licence for Yogyakarta products from the Regional Working
Unit, as an agency of Yogyakarta’s regional government, which manages trade and
industry.
The procedures for trademark licence application pursuant to Article 8 of the 2017
regulation, include:
a. A JogjaMark and 100%Jogja application shall be addressed to the Regional
Working Unit together with … a stamped statement certifying that the
production process is conducted in the region (for JogjaMark) or that the raw
materials and production process are wholly conducted in the region (for

107

Ibid art 4(2)–(3).
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100%Jogja) and a sample of the co-branding placement on the goods, (for
JogjaMark).
b. A JogjaTradition application shall be addressed to the Regional Working Unit
together with … a Letter of Domicile, Certificate Stipulating as Indonesia’s
Intangible Cultural Heritage and a Recommendation Letter from a Provincial
Regional Working Unit managing cultural affairs.
The safeguarding and protecting ICH is especially performed with the JogjaTradition cobranding, which utilises local products to constitute or represent Yogyakarta ICH of
traditional knowledge and traditional arts or TCE.108 The 2017 regulation defines
traditional knowledge as ‘an intellectual work related to technology, value, principles of
art, society rule, taxonomy, grammar and the contents of concept in a word, as produced
by creativity, invention and innovation based on the society’s tradition and become the
characteristics of the region’.109 TCE are defined as ‘intellectual work in the field of art
which contains the element of traditional heritage characteristics which are produced,
developed and maintained by the community or a respected society and become the
characteristics of the region’.110
The utilisation of JogjaTradition co-branding is performed by the Yogyakarta Regional
Service Office for Culture, which determines whether a culture originates from
Yogyakarta and is in accordance with the set requirements. It will only provide a
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Daphne Zografos Johnsson, ‘The Branding of Traditional Cultural Expressions: To Whose
Benefit?’ in Peter Drahos and Susy Frankel (eds), Indigenous People’s Innovation:
Intellectual Property Pathways to Development (ANU Press, 2012) 147.
109
Yogyakarta Governor Regulation No 21 of 2017 on The Use of JogjaMark, 100%Jogja and
JogjaTradition Trademarks as Local Product Co-Branding art 1 para 6.
110
Ibid art 1 para 7.
322

Chapter 6

recommendation to local communities or traditional owners who apply for certified ICH
or ICH that has been determined as belonging to Yogyakarta. After obtaining a
recommendation from the Office for Culture, the Yogyakarta Regional Services Office
for Industry and Trade executes the use of JogjaTradition co-branding by providing the
trademark licence.
The product criteria having ICH characteristics distinctive to a region are:111
a. constituting cultural value
b. values which improve self-awareness and nation unity
c. uniqueness, distinctiveness or specialty from a particular tribe and constituting
part of a community
d. a living tradition and collective memory related to the preservation of nature
and environment, as well as giving an advantage to human and life
e. social, economic and cultural impact, whose existence is endangered and
needs to be preserved due to natural occurrence, natural disaster, social crisis,
political crisis and economic crisis
f. inherited and/or developed by one or more generations
g. a particular pattern, whose characteristics can be identified
h. related to a particular geographical region and/or social group
i. not contrary to human rights and existing conventions
j. cultural diversity and natural preservation or sustainability.

111

Ibid art 7(1).
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With these criteria, JogjaTradition co-branding is more transparent because it has clear
requirements. In this way, the Office for Culture can supervise the protection and use of
ICH in Yogyakarta. If a particular ICH has not obtained an established ICH status at the
national level and does not have rights to use such co-branding, the office will assist with
the process of obtaining ICH status, so long as the ICH fulfils the established criteria and
requirements. Therefore, the registration of JogjaTradition co-branding trademark has
synergies with program safeguarding and protecting ICH, as one of the utilisation
programs, since the co-branding can only be used as a trademark for ICH that has been
declared as Indonesian ICH by the Ministry of Education and Culture.
Between 2013 and 2018, 60 Yogyakarta ICH have been formally declared as Indonesian
ICH (see Table 15):
Table 15: Yogyakarta’s ICH Formally Declared as Indonesia’s ICH112
Year
2013

Indonesian ICH Domains
Traditional craftsmanship
(skills and proficiency)

Name of Yogyakarta ICH
- Gerabah Kasongan (traditional handicraft of pottery)

2014

Performing arts

- Bedhaya Semang (dance)
- Common Heritage of Gamelan Jawa Gaya Surakarta dan
Yogyakarta
Common Heritage of Sekaten (festival)

2015

Adat-istiadat (customs) of
community rites and festivity
Knowledge and practices of
behaviour concerning nature
and the universe
Customs of community rites
and festivity
Traditional craftsmanship

2016

112

Performing arts

Common Heritage of Pawukon (ancient calendar)

- Upacara Mubeng Beteng (silent tour of Yogyakarta Royal
Palace as annual tradition for Javanese new year)
- Upacara Saparan Gamping/Bekakak (animal sacrifice rite)
- Gudeg (traditional culinary)
- Rumah Joglo Yogyakarta (traditional architecture)
- Langendriya Yogyakarta (dance)
- Tari Angguk (dance)
- Langen Mandra Wanara (dance created by Prince
Danurejo VII)

Constructed by the author based from Indonesia ICH, Ministry of Education and Culture,
‘Warisan Budaya Takbenda Indonesia’
<https://warisanbudaya.kemdikbud.go.id/?penetapan> accessed 15 March 2019.
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Customs of community rites
and festivity

Traditional craftsmanship
2017

Performing arts

Customs of the community,
rites and festivity

Traditional craftsmanship

2018

Oral traditions and expressions
Performing arts

- Jathilan Yogyakarta (dance)
- Suran Mbah Demang (tradition commemorating Ki
Demang Condrodikromo)
- Upacara Tawur Kesanga Yogyakarta (traditional ceremony
before Seclusion Day/Day of Silence)
- Labuhan Keraton Yogyakarta (tradition ceremony of
religious tribute)
- Lurik Yogyakarta (traditional know-how and costume)
- Bakpia Yogyakarta (traditional culinary)
- Panjidur Yogyakarta (dance)
- Wayang Topeng Pedhalangan (puppetry)
- Beksan Golek Menak (dance created by Sultan Hamengku
Buwono IX)
- Srimpi Rangga Janur (dance created by Sultan Hamengku
Buwono VIII)
- Dadung Awuk (folk theatre)
- Krumpyung Kulon Progo (music)
- Beksan Lawung Ageng Keraton Yogyakarta (dance)
- Beksan Bandabaya Pura Pakualaman (dance)
- Badui (dance)
- Khuntulan Yogyakarta (dance)
- Montro (dance and music)
- Rinding Gumbreng Gunung Kidul (traditional art from
bamboo in relation with a farming tradition)
- Srandul (traditional art including group dance and music)
- Bancakan Bayi Yogyakarta (traditional life cycle ceremony
for the newborn)
- Tata Cara Palakrama Yogyakarta (traditional life cycle
ceremony for marriage)
- Blangkon Yogyakarta (traditional male batik headdress)
- Wedang Uwuh Imogiri (traditional drink of fallen leaves)
- Tenun Serat Gamplong (traditional weaving know-how)
- Macapatan Yogyakarta (sung verse)
- Benthik Yogyakarta (traditional children game)
- Wayang Beber Remeng Mangunjoyo (paper puppet theatre)
- Wayang Wong Gaya Yogyakarta (human puppet or
classical dance theatre)
- Wayang Kancil Yogyakarta (animal puppet theatre)
- Beksan Jebeng (dance)
- Beksan Floret (dance)
- Bedhaya Tejanata Pakualaman (dance)
- Bedhaya Kuwung-Kuwung (dance)
- Beksan Guntur Segara (dance)
- Bedhaya Angron Sekar (dance)
- Beksan Bugis Gaya Yogyakarta (dance)
- Kethek Ogleng Gunung Kidul (epic)
- Gejog Lesung Yogyakarta (music)
- Peksi Moi (dance)
- Tayub Yogyakarta (dance)
- Beksan Etheng (dance)
- Golek Lambangsari Yogyakarta (dance)
- Beksan Golek Pucung Kethoprak (dance created by Prince
KGPAA Mangkubumi)
- Nini Thowong Yogyakarta (dance)
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Customs of the community,
rites and festivity
Traditional craftsmanship

Total

- Saparan Wonolelo (traditional ceremony)
- Rebo Pungkasan (traditional ceremony)
- Dandan Kali (traditional ceremony)
- Geplak Bantul (traditional culinary)
- Geblek Kulon Progo (traditional culinary)
- Brongkos Yogyakarta (traditional culinary)
- Batik Nitik Yogyakarta (traditional square dot batik)
60113

To utilise the co-branding in the market, the Office for Industry and Trade supports the
co-branding initiative with the concept of the Bela Beli Indonesia movement, which aims
at economic independence through a synergy between supporting and buying Indonesian
products, especially those produced by MSMEs. Co-branding also becomes an assurance
for consumers that the products are original or rooted in Yogyakarta traditions and culture.
The Office for Industry and Trade collaborates with the Office for Culture to grant a
licence on JogjaTradition co-branding, thereby refining the licence procedure. The
approval constitutes a formal declaration as ICH of Yogyakarta and Indonesia.
Despite the average appreciation of IP within the Yogyakarta regional government, there
is a basic understanding of the essence of IP and an urge to protect ICH within the region.
This understanding covers the improvement of the product’s competitiveness; and that
ICH needs acknowledgement, support and legal protection. Moreover, in generating such
acknowledgement, support and legal protection, the regional government regulates the
use of the local product co-branding of Yogyakarta. JogjaTradition intends to build the
reputation, recognition and legal protection of ICH. The objectives of the co-branding are
to improve the quality and competitiveness of ICH-related products that are distinctive of
Yogyakarta and to improve the loyalty and trust of consumers and society. It also aims to

113

This includes three Common Heritages of Gamelan Jawa Gaya Surakarta dan Yogyakarta
(Javanese Gamelan with Genres of Surakarta and Yogyakarta), Sekaten and Pawukon in
2014.
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prevent unfair competition and provide identity to local products and ICH that is
distinctive of Yogyakarta. Finally, it purports to build business independence in
Yogyakarta and to preserve ICH.
The 2017 Governor Regulation on Co-Branding also opens the possibility for the use of
co-branding in the creation of contemporary works. For example, contemporary batik can
obtain JogjaTradition co-branding providing that its author or artist can demonstrate that
their work is still rooted in batik’s past, with Yogyakarta’s standard specialty. The
regulation should support the mechanisms to attach a co-branding mark to established
ICH, such as those due to non-physical forms of ICH in the performing arts. Where and
how the co-branding mark is attached or applied should be determined and regulated
accordingly.
The Office for Culture is currently preparing a review to integrate the concept of
protection, development and use of traditional work or IP-based ICH. Such a review is
essential to answer the question of how IP can protect, maintain and develop ICH or how
to meet IP and ICH concepts. IP has not been effectively disseminated among
Yogyakarta’s regional government. The review will help regional government officers to
understand the requirements, functions and advantages of IP and in which concrete forms
IP can be proposed for the interest of protection, development and use of ICH.
The Yogyakarta regional government has created an ICH Expert Team to support and
supervise its regional application. The team has provided guidelines regarding the ICH
proposal planning by the regional government for every upcoming five-year period. The
team has an obligation to assist the Office for Culture to aim for established ICH because
each ICH has to be continuously protected. The Office for Culture also makes a roadmap
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for each ICH; outlining steps to be taken to ensure that a certified ICH still lives and
develops within society.114 There are similar offices and technical teams at regency or
municipality levels to support all the regional government policy on ICH.115
With the strategy and system to protect ICH, the Yogyakarta government has successfully
certified its ICH and had it formally declared as being Indonesia’s ICH. Yogyakarta is at
the top-rank in the national level, due to the regional government maintaining the
sustainability of personnel and information for cultural affairs when there is a change of
structure. Yogyakarta relies on the culture, tourism and education sectors as its resources.
However, it is considered to have several human resource experts on culture. In other
provinces, the personnel who take care of cultural matters do not have an educational
background or experience in the field of culture. However, the main challenge may not
be on personnel or government funding, but an ineffective government system, which
includes failures of legal enforcement as in IP law enforcement.116
To some extent, the Yogyakarta system runs well due to social understanding or public
awareness, appreciating and then following or participating in such a system. Basically,
society wants a solid and well-coordinated government. The government should ensure
that society understands its programs and policies to safeguard ICH. The central and
regional governments should be ready with a more concrete matrix and action plan that

114

Umar Priyono, ‘Pelestarian Pengetahuan Traditional dan Ekspresi Budaya Tradisional
Daerah Istimewa Yogyakarta’ (Presentation of the Regional Services Office for Culture,
Focused Group Discussion on IP Rights for Performing Arts, Regional Services Office for
Trade and Industry, Yogyakarta Special Province, 12 September 2017) 1–8.
115
Interview by the author with Dian Lakshmi Pratiwi, Section Chief for Heritage Preservation
and Cultural Value (Regional Services Office for Culture, Yogyakarta Special Province, 31
August 2017).
116
Butt (n 39) 308.
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details their main functions to safeguard, protect, develop, promote and utilise ICH in
Indonesia.117 The matrix and action plan for regional governments include programs to
prepare nominations for ICH of Yogyakarta for establishing Indonesian ICH, to hold ICH
exhibitions and workshops, to prepare data for ICH national inventory and to manage ICH
in Yogyakarta.
6.3.2 Benefits and Challenges
Local communities and traditional owners anticipate benefits from the co-branding
initiative by obtaining legal protection from trademarks licensing, increasing
competitiveness, consumer loyalty or trust, enhancing local products reputation and
promoting local cultural industries. From the perspective of consumer protection, there
are also quality assurance and product standardisation issues. The co-branding initiative
intends to provide protection to MSMEs in the region. The benefits also include domestic
and international recognition and support for ICH protection strategy by the regional
government, product acceleration and prevention of unfair competition in the market.
The 2015 and 2017 regulations intended that these benefits will lead to economic
development in the Yogyakarta region and contribute to the adoption of new technologies,
the transition from an agriculture-based to industry-based economy and general
improvement in living standards.118 The scope of the economic development will include
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the processes and policies by which Indonesia and Yogyakarta improve the economic,
political and social wellbeing of its people.119
Simon Anholt suggested that cultural capital is one intangible asset possessed by every
country, which requires the capacity to evolve into consistent economic performance.120
Since the global economy is driven by services, intellectual assets and ‘virtual products’,
the human capital of nations is an essential feature in economic progress. 121 Intellectual
capital has an important role in the modern economy by adding value to the product
through a distinctive and attractive brand and a powerful and positive reputation of
‘nation-brand’.122 For culture and heritage, ‘the intellectual capital of the nation’s
heritage, history, culture and geography is often well known but inefficiently or
inadequately channel into added value for sellable assets’. 123
Ryan Short argued that a brand is ‘the shared system of beliefs and values that define an
organisation and attract others to it … Branding is not just a logo … It is about discovering
what truly makes an area unique … and then building a platform and strategy around it
that nurtures that brand and attracts others who share that value and vision’.124 Cobranding is used as a marketing strategy, which is aimed to capitalise on brand value.125
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More than one brand is linked through a co-branding arrangement and the effect of cobranding may give the consumer more information regarding which attributes are
essential and make the brands more attractive.126 An implementation of Short’s statement
to inspire economic development can be observed in ‘place branding’,127 in which the
motivation is economic development.128
There is usually a gap between policy and practice because public authorities do not
optimise their place brand strategy, and instead focus too heavily on features unimportant
to site selectors and authorities and do not maximise the brand’s utility in attracting
businesses. 129 The development of narratives, logos and slogans is the most significant
policy gap.130 Thus, municipalities or regions must optimise their place brands by
focusing on assets and reputation.131 In the case of implementing ICH and place
brandings, there is a concern about the protection of ICH where the regions are defined
by and used for the branding’s economical operation.132 Yogyakarta’s traditional culinary
creation of bakpia (a traditional bean-filled moon pastry) is a good example of the
combination of ICH, brand and place. One popular brands in the market, Bakpia Patuk
75, has established customer loyalty because of product consistency and quality and
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product identity through taste differentiation. There is potential and merit for this product
and brand to be registered as a Jogja GI.
Article 15(1) of the 2017 regulation states that society may take part in the socialisation,
promotion and/or supervision activities over the use of the co-branding trademarks by
conducting exhibitions and/or reporting breaches of JogjaMark, 100%Jogja and
JogjaTradition use. Article 16 includes sanctions that range from verbal warnings, written
warnings, to licence revocation. When the business, individual or community does not
show improvement following verbal and written notification of infringement, the
Regional Working Unit shall revoke the current licence approval. In spite of the
stipulation on reporting and sanctions for breaches of the use of the co-branding, there is
no dispute settlement mechanism stipulated in the regulation. This is a shortcoming that
should be overcome by the regional government. Not only should a dispute settlement
mechanism be regulated, but the necessary human resources to handle legal cases on cobranding should be provided.
Further, there are challenges for ICH local stakeholders in obtaining licences for a cobranded trademark. Some of the required documentation and data may be difficult for
MSMEs, individuals or communities to provide, such as accurate data and information
regarding the application product or ICH. Further, the three-year term of a licence under
Article 10 is too short for individuals and many MSMEs to maintain a product’s quality
and standardisation or to provide the six-monthly reporting as required by the terms of the
licence.
Collecting ICH data in regions often presents challenges due to limited personnel and
government funding, although this is not the case in Yogyakarta. The collection is
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conducted by the Ministry of Education and Culture’s technical implementing unit Centre
for Preservation of Cultural Value. The collecting effort faces fewer challenges than other
regions because Yogyakarta gives special attention to cultural matters and invests a
regional government budget and personnel to gather and record its ICH data. Other
provincial governments do not enjoy similar benefits. In some regional governments, ICH
data collection is simply passed from one department to another, due to an absence of
clarity as to which department should handle ICH matters. 133
Within Yogyakarta’s local communities and traditional owners, there needs to be a
thoroughly detailed discussion on ICH criteria and IP protections that are applicable for
the region. If the ICH criteria do not fulfil the elements of IP protection, there needs to be
a more suitable strategy. The establishment of creative works may be protected under an
IP system, but this is not the case for traditional works or ICH. Thorough discussion will
also avoid a possibility of misapplication of certain IP on particular ICH, meaning the
inappropriateness or inadequacy of standard or conventional IP protection for ICH that
will later bring loss to Yogyakarta. This includes the expiry of the term of IP protection.
After the protection has elapsed, the work is in the public domain and Yogyakarta may
lose control of the use of such work.
Between February and July 2018, there were 120 licence applications for ICH products,
with 30 licences granted for JogjaMark and 100%Jogja co-brandings.134 The licence
applications included Yogyakarta ICH products such as batik, lurik weaving, traditional
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culinary (food and drinks), gula semut (palm sugar powder) and other handicrafts.135 This
demonstrates the public awareness and role of the regional government on IP and ICH
protection. However, there have not been applications for the third type of co-branding,
JogjaTradition. It is has been suggested to the author that the regional government
presumes that the public is hesitant to use the JogjaTradition co-branding because they
have not been well-informed of this new initiative.136 However, the government remains
optimistic that JogjaTradition co-branding will be disseminated and utilised by MSMEs,
local communities and traditional owners. The government plans to take a proactive step
by selecting several ICH to participate in a pilot project on JogjaTradition co-branding.137
However, this awaits further internalisation and coordination between Yogyakarta’s
Office for Industry and Trade and the Office for Culture.138
A substantial issue arises when there is a similarity of culture between one province and
another. For example, there are differences between Yogyakarta batik and Surakarta batik
and between Yogyakarta lurik weaving and Central Java lurik weaving139 in terms of
histories, philosophies, meanings and ways of use. This demonstrates the importance of a
well-researched national ICH examination of differences among similar ICH products.
Even though two ICH products may be similar, they can be considered to be different so
long as they are developed within different cultures.
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In 2017, there were more than 62 million MSMEs with over 116 million workers in
Indonesia140 and contributed to 97 per cent of employment in Indonesia. However, during
the same year, MSMEs contributed only 14 per cent to exports, 58 per cent to investment
and 60 per cent to GDP.141 MSMEs lack access to financing and most do not meet the
legal requirements for business in Indonesia, such as having a business permit and paying
taxes. The shortcomings for the branding of ICH, the public’s IP awareness and
performances of MSMEs are similar across Indonesian regions.142 From an IP
administration point of view, these are challenges for IP awareness, registration and
licensing.
Public and government awareness and knowledge in protecting ICH are not evenly spread
across regions, which results in a lack of nation-wide planning for cultural policies. There
are also limited numbers of personnel with cultural management and education
backgrounds. Therefore, dissemination and capacity building are significant to overcome
the challenges, especially in improving awareness of the regional interests.
Considering the duration of IP protection, there needs to be a review of which IP
protection choices, such as copyright or GI, will be most suitable to protect ICH-based
creations. There should be a balance between individual interests and social interests in
the IP system, in which the granting of IP as individual rights shall be limited so that it
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does not create injustice towards social interests. After the IP protection has elapsed, the
IP object belongs to the public, which means that the public can access and utilise such
works without needing to seek permission and pay royalties.
Cultural owners would prefer to have ICH protection that lasts indefinitely. At present,
they do not necessarily have any protection. Moreover, there are several ICH
characteristics that are not suitable for IP protection, in which the cultural owner may
want to protect the inherent authenticity and meaning.143 IP generally has limitations in
protecting the meaning of such culture because it usually only protects the appearance of
meaning contained in a culture. Nonetheless, the definition and meaning of culture beyond
the object cannot be protected by IP. Protection of the definition and meaning of culture
needs to be accommodated by other instruments or protection systems. Therefore, careful
policy-making is important to manage the region’s cultural and IP assets. 144
One challenge across all provinces is building the capacity of regional government
personnel who administer cultural affairs and MSMEs, including the licence approval
mechanisms for trademark evaluation and implementation. Based on the Yogyakarta cobranding initiative, the system requires competent and experienced supervision of
operations and personnel because the processing time for licence application can be quick.
There is also the challenge of capacity building for other stakeholders in all regions, such
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as the city branding council, which is responsible for the implementation and
internalisation of such initiatives.
Another challenge is the major change in the infrastructure of regional governments. It
has been suggested to the author that officers who have expertise and used to work on
cultural affairs have been moved to other divisions, which causes a failure in the ICH
protection mechanism and demonstrates the weakness of changing the structures and
nomenclature of the government.145 In this instance, policy and implementation programs
cannot run effectively because they lack sustainability due to these movements. Further,
not every regional government has a division of business services and IP management.
Several regions in Indonesia have an IP centre within different offices; however, this
depends on the will of regional governments to create nomenclature and having an IP
centre established within their infrastructure.
The Central Java regional government has indicated that it wants to follow Yogyakarta’s
co-branding initiative. The city of Temanggung and the city of Surakarta/Solo in Central
Java have taken preliminary steps to initiate the branding of ICH in Temanggung
Tradition146 and Solo, The Spirit of Java,147 along similar lines to the Yogyakarta
initiative.
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6.4 Concluding Remarks
Misappropriation of ICH occurs in countries other than their state of origin and is
transnational in nature.148 To ensure effective GI protection, GI should not only be
registered in the country of origin, but also in other jurisdictions, in which ICH products
are traded.
Culture has a dynamic nature. The impacts of external access to Indonesian ICH is
unavoidable in the digital era of the internet, information technology and social media. As
a country that nurtures ICH, Indonesia has to provide cultural access to the wider
community. Future creations and innovations arising out of ICH should be useful to
society. However, ICH that generates income should also benefit the society that nurtures
it. The most important challenges are to determine the balance between the interests of
ICH owners and commercialisation, and the balance between the interests of ICH owners
and public access to ICH. These balances can be generated and accommodated under
national and regional laws.
There are several reasons to protect handicrafts under a GI scheme. They frequently
demonstrate indigenous knowledge and include TCE of artisans, small and big tribes and
even nations.149 Handicraft communities invest their labours and merits from generation
to generation to create aesthetic and artistic handicrafts that reflect their intellectual inputs
and represent their community lifestyles.150 This enables them to benefit from protection
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under a GI system.151 GI on handicrafts is a tool to improve livelihood and protect
biodiversity.152 The cultural heritage embodied in traditional crafts is an integral part of
any nation because it reflects the cultures and traditions of particular regions.153 Therefore,
is it significant to identify the issues that traditional craftmanship faces, to address the
issues of sustainability of traditional craft heritage and to ensure a continuous transmission
of craft skills and knowledge from generation to generation.154
Indonesia’s legal frameworks on IP with regards to ICH provide certain protections,
especially on copyrights, patents, trademarks, GI and industrial designs. The initiative of
using trademarks for local product co-branding to safeguard Indonesian ICH by the
Yogyakarta regional government embraces protection, development and utilisation. The
ICH branding and co-branding initiative provides IP protection for ICH and acts as a
preventive effort through ICH registration and establishment, which covers the
development and utilisation aspects.
The Yogyakarta initiative of using trademarks for local product branding and co-branding
to safeguard ICH and for economic development seems achievable, although it is still in
the initial stage of implementation. There is more to do, especially in strengthening the
co-branding initiative to create jobs and generate incomes. The initiative can provide a
model for Indonesia and its regions for the facilitation of positive IP to protect and
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promote cultural assets and cultural industries. The initiative articulates IP protection for
Indonesia’s ICH, empowers the respective communities and enables society to benefit
from the utilisation of IP.
ICH stakeholders should work collectively to focus on the initiative’s benefits. The
government should increase its focus on working operationally on internal challenges. It
should conceptualise the construction of local values, acknowledged by peoples in
respective regions, into city, regional or nation branding155 and co-branding strategies.
Likewise, policymakers should be more critical and thorough in determining policy in
respective regions. Policy-making should be conducted carefully, with a case-by-case
approach to understand the benefits and challenges of regions. Future directives of
ongoing dissemination are essential to accomplish the initiative, to increase public
awareness of IP and its benefits to society.
Indonesia, which has a sui generis GI protection,156 is on track with its implementation,
as demonstrated by the increasing number of GI registrations. However, there are
challenges to empower groups of producers, since GI product certification does not only
depend on individual producers. There is also less awareness by government and the
public and less integrated coordination among ministries. The challenge is to market GI
products to other countries and protect ICH through the GI system. Further attempts to
list GI overseas to create wider markets and protection and to solve GI challenges should
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be made by the Indonesian government. These can be initiated with increased integrated
coordination among government ministries and the promotion of GI protection. It is also
important to gather data on GI possibilities in each province and to undertake feasibility
studies of the unique characteristics and potential of GI.
The next chapter examines Indonesia’s bill on the protection of TKTCE, which is meant
to be a sui generis law to protect ICH within the realm of IP. Although it was introduced
to parliament in 2009, the bill does not appear to be close to being enacted. The chapter
also examines the draft Government Regulation on Traditional Cultural Expressions,
which is intended to implement the requirements of Law No 28 of 2014 on Copyright
Article 38(4), as it relates to TCE. The chapter discusses the proposed National IP
Strategy, which was introduced in 2017 and remains in draft form. The document,
developed with the support of WIPO, aims to apply a national strategy to identify the
needs and priorities of IP that supports Indonesia’s national and economic development.
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Chapter 7. Indonesia’s Proposed ICH Initiatives and
Directions
7.1 Foreword
This chapter examines three initiatives, which are in the planning or draft stage and have
the potential to make a significant contribution to Indonesia’s national statutory hierarchy
for safeguarding and protecting ICH. The three proposed initiatives are Rancangan
Undang-Undang tentang Pengetahuan Tradisional dan Ekspresi Budaya Tradisional
(Traditional Knowledge and Traditional Cultural Expressions Bill—the Draft TKTCE
Bill), Rancangan Peraturan Pemerintah tentang Ekspresi Budaya Tradisional
(Traditional Cultural Expression Regulation—the TCE Regulation Draft) and Rancangan
Strategi Kekayaan Intelektual Nasional Indonesia (Indonesian National Intellectual
Property Strategy—the National IP Strategy Draft),1 all of which require further
development before being ready for authorisation or endorsement and implementation.
The proposed initiatives have been under various degrees of consideration for some years.
While each has its merits, together they relate to and complement each other. However,
there is still some measure of varying uncertainty as to whether one or all will eventually
be enacted.
The Draft TKTCE Bill is meant to be a specific and independent law for the protection of
ICH, since the national protection framework emphasises ICH being safeguarded under
the UNESCO system. This chapter also discusses an earlier version of the bill, which was
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prepared by DGIP within the Ministry of Law and Human Rights, and compares the major
differences between the two. Further, this chapter compares the bill and Law No 5 of 2017
on Cultural Advancement, which contains certain contents of the Draft TKTCE Bill.
The chapter also examines the State’s initiative of the TCE Regulation as the
implementing regulation to Law No 28 of 2014 on Copyright. The TCE Regulation
expands on two main areas of the Copyright Law: criteria for protection and form of uses
of TCE. The regulation’s explanatory memorandum explains that the regulation’s
objective is to further Indonesia’s sovereignty to inventory, custody and retain TCE for
the greater good of the people. This is due to them being part of the nation’s identity and
assets, which need to be developed, protected, promoted, maintained and utilised in local,
national and international contexts for the interests of their custodians and the welfare of
the Indonesian people.2 The Regulation Draft is currently under consideration by the
Coordinating Ministry for Human Development and Cultural Affairs.3
The last part of the chapter discusses future directions for safeguarding and protecting
ICH, which is proposed in Indonesia’s National IP Strategy. The chapter considers the
extent to which the strategy accommodates safeguarding and protecting ICH under the IP
framework strategy. The strategy, which has been prepared by the National Experts Team
on behalf of DGIP, is currently with DGIP for a follow-up.
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7.2 The TKTCE Bill
A future direction of Indonesia for safeguarding and protecting ICH has been progressing
through the Draft TKTCE Bill.4 The preamble of the bill considers that the Indonesian
government is obligated to protect the Indonesian nation and to promote general welfare,
develop the intellectual life of the nation and participate in implementing world order
based on independence, eternal peace and social justice. Indonesia is a country with
abundant biodiversity and cultural diversity and TKTCE forms part of the assets and
wealth of the nation. Indonesia needs to be developed, protected, promoted, preserved and
utilised on local, national and international scales for the welfare of the Indonesian people,
which is mandated in the preamble to the Constitution. Since Indonesia does not have a
special law governing TKTCE, the formulation of the bill was intended to address that
issue. Previous laws considered to be the basis for the formulation of the bill are
mentioned in the preamble: Constitution Articles 20, 22D(1), 28C(1) and (2), 28H(1),
28I(3), 32 (2), 33(3) and (5) and Law No 11 of 2013 on the Ratification of the Nagoya
Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits
Arising from Their Utilization to the Convention on Biological Diversity.5
The latest iteration of the bill was brought by the Regional Representative Council in the
People’s Consultative Assembly.6 Formerly, another version of the bill was prepared by
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DGIP, which was entitled Perlindungan dan Pemanfaatan Kekayaan Intelektual
Pengetahuan Tradisional dan Ekspresi Budaya Tradisional (Protection and Utilisation of
Intellectual Property Protection of TKTCE).
The nature of the two versions is different. The Regional Representative Council version,
being the Draft TKTCE Bill, places greater emphasis on ICH and a cultural perspective,
whereas the earlier DGIP version emphasised IP. The DGIP version existed due to the
government’s preference at that time for an IP approach to protect ICH. However, with a
shift in government perspective on ICH protection from an IP perspective to a cultural
perspective, the Draft TKTCE Bill is the latest preferred version. The council’s version
prevails unless domestic politics come into play and causes another change in direction.
This discussion concentrates on the Draft TKTCE Bill as the latest and likely version to
become eventual legislation. The DGIP version in respect of its variations to the Draft
TKTCE Bill is also discussed.
7.2.1 Aims, Scope and Definitions
The scope of the Draft TKTCE Bill is traditional knowledge, which comprises technical
knowledge in the traditional context, traditional skills, innovation in the traditional
context, traditional practices, traditional learning and knowledge underlying the lifestyle
inherited from generation to generation, including traditional knowledge related to genetic
resources, traditional medicine and other intellectual creations.7 It also covers a range of
TCE, which include phonetic or verbal expressions, vocal or musical expressions,

7

representatives from each province in Indonesia, elected by the people in the province in
Regional Representative Council <www.dpd.go.id> and <www.mpr.go.id>.
Draft TKTCE Bill (Indonesia) art 4(1).
346

Chapter 7

expressions through movement or action, as well as other material (tangible) and
intellectual creations.8
The Draft TKTCE Bill provides several definitions for ‘traditional knowledge’, ‘TCE’
and significant subjects related to TKTCE:9
-

Traditional Knowledge is community knowledge that is acquired as a result of
actual experience in interacting with the environment.

-

TCE includes all forms of expression, material (tangible) as well as nonmaterial (intangible) or a combination of the two indicating the existence of a
culture and traditional knowledge, passed on from generation to generation.

-

Custodian Community is the holder of right and the recipient of benefit from
the management of TKTCE including local, adat and traditional communities.

-

Cultural persons are individuals or groups of people who maintain, develop,
utilise or preserve TKTCE.

-

Users are individuals using TKTCE as source of creativity, which may include
cultural human beings or commercial entities.

-

Entrepreneurs are persons or commercial entities conducting business
activities which are based on the use of TKTCE.

However, these definitions of traditional knowledge do not provide detailed descriptions
of the characteristics of traditional knowledge, which is mentioned in the TCE definition.

8
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The Draft TKTCE Bill Article 1 also proposes definitions of management of TKTCE,
which include measures for its protection:
-

Management of TKTCE includes all actions of developing, utilising,
preserving, promotion and protecting TKTCE.

-

Development means the activity towards enhancing the quality of TKTCE
based on its dynamic nature, while maintaining such primary character,
without diminishing the existing potential for innovation.

-

Utilisation includes all activities towards optimising the benefit or the potential
benefit of TKTCE for commercial as well as for non-commercial purposes.

-

Preservation signifies the activity for maintaining the existence and
sustainability of TKTCE to ensure that the character and function thereof are
preserved as part of the identity of the Custodian Community concerned.

-

Promotion means the activity of disseminating TKTCE to ensure that it
becomes more broadly known, that its existence is recognised and that its
reputation is enhanced, at local, national and international levels.

-

Protection signifies the endeavours that are aimed at upholding the rights of
the custodian community of TKTCE as well as at safeguarding its dignity
against public misleading, illegal misappropriation and/or misuse of it.

Further, the Draft TKTCE Bill Article 1 provides definitions on prior informed consent,
as a significant measure to protect TKTCE:
-

Prior informed consent for TKTCE means the custodian community’s consent
granted to the user concerned prior to undertaking access, development,
utilisation and/or promotion.
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-

Prior informed consent for traditional knowledge signifies written consent that
is granted by the custodian community in light of the traditional knowledge
concerned to the user concerned.

-

Prior informed consent for TCE means written, verbal and/or tacit consent in
light of TCE granted by the custodian community concerned to the user
concerned.

From these definitions, an important part of the Draft TKTCE Bill is that it introduces a
term of custodian community and informed consent for TKTCE. Another significant point
is that there is a clear means to safeguard ICH by preserving and protecting it. The two
means are as one set.
IP rights in the conventional sense are only mentioned once in the Draft TKTCE Bill,
namely, in Article 13(2) when it is proposed that:
The economic scale as intended in paragraph (1) shall be determined based on
the following
a. minimum profit level component
b. inflation rate
c. the community’s purchasing power
d. the existence of IP rights.
The economic scale as intended in paragraph (1) shall be further provided for in a
Government Regulation.
The Draft TKTCE Bill aims to develop, utilise, promote, preserve and protect TKTCE as
part of the protection of State assets and development capital, particularly for the
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communities concerned based on the Constitution.10 It also aims to ensure the fulfilment
of the community’s right to participate in the management of TKTCE and to provide
policy framework for the management, which can be used for the purpose of public policy
development at local, national and international levels. 11 The State has the sovereignty to
provide for the management of TKTCE for the greatest possible prosperity and welfare
of the people.12
7.2.2 Protection Measures and Government Obligations
The Draft TKTCE Bill makes provision for a multi-pronged approach to establishing a
protection regime for TKTCE, through its development, utilisation, promotion,
preservation and protection. Several general protection measures in the Bill include the
following:


Development (Articles 5–10), which is in a form of national policy of TKTCE.



Utilisation (Articles 11–21):
-

The right to utilise TKTCE as raw material for a creative economy for every
individual, community or business entity (Article 11). The utilisation can be
for commercial as well as non-commercial purposes (Article 12).

10
11
12

-

Prior informed consent or approval and involvement (Articles 15(1) and (2)).

-

Benefit sharing or economic benefit sharing (Articles 15(4), 16(1), 17 and 18).

Ibid art 2.
Ibid.
Ibid art 3.
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-

Where the custodian community is unknown, the government and/or the
regional governments shall act as custodian for the interests of the State
(Article 16(2)).

-

Respect for the religious, spiritual aspects, belief and secret nature of TKTCE
(Article 20(1)) and a dispute settlement mechanism that is based on adat law
(Article 20(2)).



Promotion (Articles 22–26), which is in a form of obligation for the community
to prepare or formulate rules for preventing violations of the religious, spiritual
aspects, belief and secret nature of TKTCE or the application of hukum adat (adat
or customary law) as an instrument for determining boundaries (Article 25).



Preservation (Articles 27–32), which consists of preparing inventory,
identification, documentation, research, revitalisation and promotion using both
modern and traditional ways and formal and informal education (Article 28).



Protection (Articles 33–41), which includes:
-

Stipulation of the strategic nature of TKTCE as a national asset (Article 33).

-

Measures undertaken for protecting TKTCE against use by outside parties,
foreigners and business entities (Articles 34(1) and (2)), with administrative
sanctions for government officials who fail to implement supervision, control
and government obligation to ensure fulfilment of the community’s right in
regard to utilisation (Article 37).

-

Prohibition on using TKTCE for commercial purposes, without prior informed
consent and provision of benefit sharing (Article 35), engaging in misuse or
providing incorrect information and misappropriating (Article 36).
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-

Government authority regulation on TKTCE access (Article 38), only after
informed consent or approval/non-objection from the custodian community
concerned. Access and utilisation without informed consent and fair and
balanced benefit sharing, categorised as providing incorrect and misleading
information concerning TKTCE for commercial purposes (misrepresentation),
illegal taking (misappropriation) or misuse (Article 38(4)).

-

Article 39 drafts required elements for providing incorrect and misleading
information concerning TKTCE in Article 38(4) are deliberateness, damage
and/or harming its reputation or the custodian community thereof.

-

Obligation for the government to facilitate the community in the commercial
and/or non-commercial utilisation enabling the community to obtain economic
benefit from the utilisation (Article 40).

The Draft TKTCE Bill proposes that five government ministers and their ministries will
have responsibilities for the implementation of certain elements of this legislation when
it becomes law. It presents that the president shall appoint and assign the relevant
ministries to undertake the following:13
-

Coordinating Minister for Political, Law and Security Affairs to coordinate
with government institutions, cultural actors and the community concerned in
supervising activities related to the access to and utilisation of TKTCE.

-

Minister of Finance to form a Trust Agency for the management of profit
sharing proceeds from the utilisation.

13

Ibid art 43.
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-

Minister of Research and Technology to develop and manage a database of
TKTCE.

-

Minister for the Environment to adopt traditional knowledge policy and
regulations related to genetic resources.

-

Minister of Health to adopt traditional knowledge policy and regulations in the
area of traditional medicine.

Since coordination matters are a challenge for the Indonesian government, the
coordination proposal involves many ministries, which may militate against effective
implementation and enforcement. Then there is the regional government authority below
them. Since the bill provides for regional governments to play a role in its implementation,
although the role is expressed in very general terms, further coordination challenges are
created. For example, to which central government department should a regional
government report generally or on a specific responsibility or issue? The bill states that
regional governments shall have authority to coordinate the regional implementation of
the policy for the management of TKTCE, supervise the implementation of mutual
consent and access, provide for licensing and facilitate the role of stakeholders in the
development, utilisation, promotion, preservation and protection of TKTCE.14
7.2.3 Dispute Settlement and Remedies Provisions
The Draft TKTCE Bill provides a reasonable set of provisions for the settlement of
disputes arising from the operation of the consequent legislation. It provides for both
informal meditation and formal resolution. Dispute resolution15 or settlement of disputes

14
15

Ibid art 44.
Ibid arts 44–5.
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related to ownership or utilisation of TKTCE may be conducted out-of-court or through
a court of law.16 The choice of out-of-court settlement of disputes related to the ownership
or utilisation shall be voluntary between the disputing parties. 17 Dispute settlement
through a court of law may only be undertaken if one or all disputing parties declare that
the endeavours for out-of-court settlement elected by them have failed.18
Article 44(1) of the Draft TKTCE Bill states that out-of-court settlement of disputes
related to the management of TKTCE shall be undertaken to reach an agreement
concerning the following:
-

the form and amount of compensation for damages

-

acts for recovery resulting from the damage to the TKTCE concerned

-

certain acts to ensure that such damage shall not re-occur

-

acts to prevent negative impact on TKTCE from occurring.

Out-of-court settlement shall not be applicable to criminal acts, which include
misappropriation, misuse and misrepresentation concerning TKTCE.19 Out-of-court
settlement shall be conducted by negotiation, mediation, conciliation, arbitration or other
alternative resolution in accordance with the adat law of the community receiving benefit
from the utilisation.20 The outcome must be stated in writing and shall be final and binding
on the parties concerned, unless otherwise determined based on adat law.21

16
17
18
19
20
21

Ibid art 44(1).
Ibid art 44(2).
Ibid art 44(3).
Ibid art 45(2).
Ibid art 45(3).
Ibid art 45(4).
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Any individual or business entity misusing TKTCE, which causes damage to the related
custodian community, shall be obligated to pay compensation for damages and/or to
undertake certain acts as agreed.22 The amount of compensation for damages and/or
undertaking certain acts shall be determined by the court.23
The Draft TKTCE Bill contains provisions on the right to claim of the custodian
community that is entitled to receive a benefit from commercialisation of the ICH.24 The
community and recipient of benefit shall have the right to file for class action for their
individual benefit and/or for the interest of preservation and protection of the TKTCE
concerned if they suffer damages as a consequence of misappropriation, misuse or
misleading the public.25 A class claim can be filed if there are identical facts or events,
legal basis, as well as type of claim among group representatives and members of the
group concerned.26 In the context of implementing the responsibility for the preservation
and protection of TKTCE, the organisations concerned shall have the right to file claims
for the purpose of preservation and protection.27 The right to file shall be limited to the
claim to undertake certain acts without compensation for damages, except for the actual
costs and expenditure.28 Entitled organisations can file a claim if they are incorporated in
the form of a legal entity established for the purpose of TKTCE as affirmed in its articles

22
23
24
25
26
27
28

Ibid art 47(1).
Ibid art 47(2).
Ibid art 48.
Ibid art 48(1).
Ibid art 48(2).
Ibid art 49(1).
Ibid art 49(2).
355

Chapter 7

of association and have conducted activities in accordance with its articles of association
for not less than two years.29
7.2.4 Criminal and Transitional Provisions
The Draft TKTCE Bill describes a limited range of criminal actions, thereby reinforcing
its emphasis on civil acts and resolution by arbitration and mediation. Article 35 provides
that any person shall be prohibited from using TKTCE for commercial purposes, unless
informed consent has been obtained and benefit sharing is provided. Article 36 stipulates:
(1) For commercial purposes, a person shall be prohibited from the following:
a. engages in the misuse of TKTCE
b. provides incorrect information
c. misappropriation.
(2) The prohibition as intended in paragraph (1) shall be subject to exception if
informed consent approval has been obtained, mutual consent has been
obtained and profit sharing is provided.
The range of sanctions is also limited in scope. Any person violating the provisions of
Articles 35 and 36 shall be subject to the criminal sanction of not more than IDR 5 billion
(approx. AUD 500,000).30 No provision exists for a term of imprisonment. Further, the
sanctions can only be implemented after the elected out-of-court settlement endeavours
are declared to be unsuccessful by one or all disputing parties and civil remedies have
been exhausted.31 The range of criminal actions is limited and the available sanctions are

29
30
31

Ibid art 49(3).
Ibid art 50.
Ibid art 51.
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also limited, which indicates that the bill emphasises civil actions resolved by arbitration
and mediation.
As part of its transitional provisions, the bill requires that individuals and businesses
utilising TKTCE at the time the bill becomes law shall be required to achieve informed
consent or mutual consent and provide profit sharing for all uses within one year.32
Conflicts occurring in the past shall be settled by recognising the right of the adat law
community on the TKTCE concerned.33
The closing provisions also require that no later than one year from the time the bill
becomes law and comes into effect, the government shall prepare an inventory consisting
of a register of TKTCE items submitted for registration.34 Within the same time frame,
the government shall formulate the implementing regulation as mandated by the bill.35
Further obligatory government actions arising from the bill once enacted include
implementing regulations on the development of TKTCE (pursuant to Article 10),
utilisation (Article 21), promotion (Article 26), preservation (Article 32), protection
(Article 41) and funding (Article 46(5)).
The promulgation of implementing regulations aims to ensure the enforceability of a
law—in this case, the Draft TKTCE Bill if it becomes law. However, in Indonesia, it is
common for implementing regulations to take a long time to be enacted, which

32
33
34
35

Ibid art 52(1).
Ibid art 52(2).
Ibid art 53(1).
Ibid art 53(2).
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compromises or negates the potential outcomes and benefits of the primary legislation.36
As a consequence, a law can become useless and ineffective.
7.2.5 The Draft Bill and the DGIP Version Variations
The major differences in certain areas between the Draft TKTCE Bill and the DGIP
version exist because of different perspectives in the two versions. The DGIP version is
based on basic notions of IP, which can be categorised into individual ownership and
collective ownership. Individual ownership is displayed in copyright and industrial
property rights.
The Draft TKTCE Bill uses ICH and a cultural perspective to approach the proposed
provisions. For example, a major difference is the approach to enforcement and legal
actions and sanctions available for the violation of enshrined rights. The bill primarily
regards violations as infringements that require civil actions, whereas the DGIP version
sees them as primarily criminal offences.

36

The legal basis for the legislation enactment process in Indonesia is enshrined in UndangUndang Republik Indonesia Nomor 12 Tahun 2011 tentang Pembentukan Peraturan
Perundang-undangan [Law No 12 of 2011 on the Formation of Legislation], Peraturan
Presiden Republik Indonesia Nomor 87 Tahun 2014 tentang Peraturan Pelaksanaan
Undang-Undang Nomor 12 Tahun 2011 tentang Pembentukan Peraturan Perundangundangan [Presidential Regulation No 87 of 2014 on Implementing Regulation to Law No 12
of 2011 on the Formation of Legislation], Peraturan Menteri Hukum dan Hak Asasi Manusia
Republik Indonesia Nomor 20 Tahun 2015 tentang Tata Cara dan Prosedur
Pengharmonisasian, Pembulatan, dan Pemantapan Konsepsi Rancangan Peraturan
Perundang-undangan [Minister of Law and Human Rights Regulation No 20 of 2015 on
Setting and Procedures for Concept Harmonisation, Integration, Stabilisation of Legislation
Draft], Peraturan Majelis Permusyawaratan Rakyat Republik Indonesia Nomor 1 Tahun
2014 tentang Tata Tertib Majelis Permusyawaratan Rakyat Republik Indonesia [People’s
Consultative Assembly Regulation No 1 of 2014 on Code of Conduct for the People’s
Consultative Assembly of the Republic of Indonesia] (Indonesia).
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The DGIP version introduces a concept of ICH protection by an IP system, which is
displayed in its contents. It proposes several definitions in the general provisions:37
-

Traditional knowledge refers to intellectual works in areas of knowledge and
technology, which contain traditional heritage characteristic elements
produced, developed and maintained by certain communities or society.

-

Traditional cultural expression refers to intellectual works in areas of arts,
including

literature

expression,

which

contains

traditional

heritage

characteristic elements that are produced, developed and maintained by certain
communities or society.
-

Tradition refers to a community’s traditional heritage, which is sustainably
maintained and/or developed and moved between generations by certain
communities or traditional communities.

The DGIP version also provides definitions for protection and utilisation, which
emphasise the inclusion of IP protection:
-

Protection refers to all means of protecting TKTCE against illegal utilisation
without rights and violation of appropriateness.

-

Utilisation refers to the empowerment of TKTCE outside the context of
tradition.

-

A utilisation contract is a contract between a custodian of TKTCE and a
foreigner, foreign legal entity or Indonesian legal entity of foreign direct

37

DGIP version (Indonesia) art 1.
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investment concerning the utilisation of TKTCE outside the traditional
context.
The definition of utilisation emphasises that utilisation is outside the context of tradition,
which suggests that it is for commercial purposes. It also defines a utilisation contract for
investment, which is for commercial purposes. IP plays a part in the protection of TKTCE.
In the DGIP version, the proposed scope of protected TKTCE includes an element of
culture that is arranged, developed, maintained and transmitted through the scope of
tradition, and it has specific characteristics integrated with the cultural identity of a certain
community that preserves it.38 Protected traditional knowledge includes know-how, skills,
innovation, concept, learning and other customary practices, which forms the lifestyles of
traditional communities, including agricultural knowledge, technical knowledge,
ecological knowledge, medicinal knowledge such as related medicines and healing
procedures, and knowledge related to genetic resources.39
Informed consent and benefit sharing are important protection aspects of the Draft
TKTCE Bill, with reference to these issues in Articles 1, 15, 16 to 18, 35 and 38. Such
provisions also appear in the DGIP version regarding utilisation, benefit sharing, term of
IP protection, collecting management society organisation, dispute settlement mechanism
and sanctions. The DGIP version addresses TKTCE protection through restrictions on the
degree of permissible utilisation:

38
39

Ibid art 2(1).
Ibid art 2(2).
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-

Utilisation by foreign persons or legal entities or Indonesian entities funded by
foreign direct investment which is performed without permit for utilisation
access and utilisation contract.

-

Utilisation by any Indonesian or foreign natural person or legal entity, in which
its implementation does not clearly mention the origin of the community or
society as a source of TKTCE.

-

Utilisation by any Indonesian or foreign natural person or legal entity that is
performed in an inappropriate manner, which deviates and causes harmful
impression of the related community or otherwise offends, insults, disgraces,
defames or taints.40

Further, utilisation may be in forms of publication, reproduction, dissemination,
broadcasting, modification, transformation, citation, editing, adaptation, distribution,
rental, sales and communication to the public.41 To utilise TKTCE, a foreigner or foreign
legal entity or Indonesian legal entity of foreign direct investment must obtain a permit of
access for utilisation and a utilisation contract. 42 Where the purpose is for educational
activities, research and science development activities, coverage or report for information
purposes and charity work, the utilisation access permit and utilisation contract are not
required.43 Such activities shall not involve commercial purpose, inflict a financial loss or
reasonable/fair interest of the TKTCE owner or custodian, provide information about the

40
41
42
43

Ibid art 3.
Ibid art 6(1).
Ibid art 6(2).
Ibid art 13(1).
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source, deviate and cause harmful impression of the related community or otherwise
offend, insult, disgrace, defame or taint.44
Regarding benefit sharing, the DGIP version states that parties who perform utilisation
shall provide benefit sharing partly from utilisation benefits to the TKTCE owner or
custodian.45 The sharing of benefits is determined by an agreement with regards to
appropriateness or suitability and fairness.46
Utilisation in the DGIP version is as comprehensive as in the Draft TKTCE Bill, with the
addition of references to IP and collection management society organisation provisions:
-

Valid term of IP protection if the TKTCE is maintained by its owner or
custodian.47

-

Existence of a government-approved collection management society organisation
with a form of legal entity receive power of attorney from the TKTCE owner or
custodian to perform part of their exclusive rights.48

Unlike the DGIP version, the Bill does not make provisions on the validity of IP protection
and collection management society.
Regarding dispute settlement mechanism, the DGIP version states that dispute settlement
can be conducted both through court and out-of-court settlements. Through court
settlement, a TKTCE owner or custodian can sue another party who, without right, utilises
their TKTCE for both compensation and/or termination of all actions related to the

44
45
46
47
48

Ibid art 13(2).
Ibid art 14(1).
Ibid art 14(2).
Ibid art 4.
Ibid art 16(1)–(2).
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unlawful utilisation.49 Out-of-court settlement cases can be settled through arbitration or
alternative dispute resolutions. These provisions may not be comprehensive, but they
provide grounds for civil actions.
Unlike the Draft TKTCE Bill, the DGIP version provides for criminal sanctions in the
form of imprisonment and fines. Using TKTCE without an access permit and contract as
required by Article 3(a), attracts a penalty of up to five years imprisonment or a maximum
fine of IDR 5 billion (AUD 500,000) or both. In contrast, the Draft TKTCE Bill’s
maximum sanction is only a fine of IDR 5 billion (AUD 500,000).50
Utilisation without stating the original location and community or peoples as a source of
the TKTCE in an application document as required by Article 3(b) or utilisation in an
inappropriate manner that insults, disgraces, defames, taints or otherwise offends the
community concerned as stated at Article 3(c), attracts a penalty of up to two years
imprisonment, a fine of up to IDR 3 billion (AUD 300,000) or both.
Article 36 of the Draft TKTCE Bill prohibits engaging in the misuse, providing incorrect
information and/or misappropriating TKTCE. Article 50 applies the criminal sanction of
up to IDR 5 billion (AUD 500,000) to any person who violates Article 36.
The main differences between the Draft TKTCE Bill and the DGIP version are in the
definitions, utilisation, informed consent and benefit sharing and criminal sanction
provisions. The DGIP version places more emphasis on IP protection of TKTCE. The
term ‘IP rights’ appears on several draft articles concerning general provisions, duration

49
50

Ibid art 18.
Ibid art 19.
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of IP protection and task and authority of a TKTCE expert team. The DGIP version seems
more appropriate to provide protection to TKTCE under an IP system, which is what
Indonesia needs if it wants to promote an IP protection system for ICH protection.
Conversely, the bill only mentions that the existence of IP rights is one of the economic
scale’s determinations to measure utilisation of TKTCE for commercial purposes in
Article 13(2), although it covers provisions on utilisation and informed consent and
benefit sharing.
Unfortunately, it seems that the Draft TKTCE Bill seems to be out of favour because its
political standing has subsided. The discussion of the bill was quite tense when Malaysia
used the Pendet dance in their national tourism promotions in 2009.51 However, there
have been no developments since and the bill is not included in Program Legislasi
Nasional (the National Legislation Program).52

7.3 The Draft TKTCE Bill and the Cultural Advancement Law
The Cultural Advancement Law was enacted on 24 May 2017. It incorporates some of
the substance of the Draft TKTCE Bill. It is expected that the bill will not progress further
because the law has been enacted, even though the bill predates it.

51

52

Anak Agung Gde Agung, ‘The Pendet Dance: A Case for TCL’, The Jakarta Post (7
September 2009) <https://www.thejakartapost.com/news/2009/09/07/the-pendet-dance-acase-tlc.html> accessed 15 October 2019.
Andi Irman Putra, ‘Penulisan Kerangka Ilmiah tentang Peran Prolegnas dalam Perencanaan
Pembentukan Hukum Nasional Berdasarkan UUD 1945 (Pasca Amandemen)’ (Ministry of
Law and Human Rights, 2008) 4, 17–18, 28–9. The Program Legislasi Nasional/Prolegnas
[National Legislation Program] is a list of planning for drafting, formation, and preparation
of proposed legislation based on vision and mission for national legal development, with
planned, integrated, and systematic principles. The program is prepared on a five-year basis
in collaboration between the government and the People’s Representative Assembly, under
the coordination of the People’s Representative Assembly.
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Because the initial drafting process for the bill was so slow, the law overlapped it and in
so doing, used much of its substance. As a consequence, the bill may have two possible
fates. One is that nothing comes of it, which would create a gap in safeguarding and
protecting ICH. The other is that the bill will be enacted, even though much of its
substance has been already enacted in the Cultural Advancement Law. If it proceeds, it
might be as a law with substance, which has already been incorporated in another law
removed or as a law that duplicates substance already enacted in another law.
7.3.1 The Draft Bill and Cultural Advancement Law Duplication
The Cultural Advancement Law covers most of the proposed definitions, such as those
on protection, development and utilisation in the Draft TKTCE Bill. The objects covered
by the law’s Article 5 include the scope of TKTCE in the bill’s Article 4. Further, the
law’s provisions on general principles, development and management are more dominant
than its provisions on protection and utilisation. Conversely, the bill’s provisions on
utilisation and protection are more dominant and comprehensive than its development,
promotion and preservation provisions.
The law stipulates that cultural advancement is conducted by several measures:


General, which consists of documents on main cultural thoughts of
regency/municipality and province, strategy drafted by the central government and
masterplan composed by the minister. The minister creates the Integrated Cultural
Inventory System.



Protection, which consists of:
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-

The Inventory of a Cultural Advancement Object, which consists of four
stages: recording, documentation, establishment and data update.

-

Security, which is conducted to prevent a foreign party from claiming IP rights
over the object—conducted by way of continuously updating data in the
integrated inventory system, passing down the object to the next generation
and defending the object as world cultural heritage. The security provision in
the law serves as a defensive protection for ICH.

Other than the inventory and security, the law also includes several measures on
maintenance, restoration and publication under the protection measures.


Utilisation
-

Several provisions in the law on utilisation are significant for ICH protection
and its enforcement. First, Article 37 states that a corporation or foreign party
who plans to conduct utilisation for commercial purposes shall obtain a permit
of utilisation from the minister. The permit fulfils the requirements of having
consent for basis initial information, profit sharing and mentioning the origin
of the object. This meets the requirements for informed consent and benefit
sharing as stipulated in IP legislation in Indonesia, such as the 2016 Patent
Law.

-

Article 38 rules that a corporation or foreign party who breaches the provision
and misuses the permit of utilisation in Article 37(1) may receive
administrative sanctions, which include temporary activity termination and/or
permit revocation.
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The law also includes measures on development and management to conduct cultural
advancement.
Both the Cultural Advancement Law and the Draft TKTCE Bill stipulate rights and
obligations in cultural advancement. However, the law’s stipulations are more
comprehensive than those of the bill. Further, for institutional matters, the bill’s provisions
are covered in Articles 43–46 of the Cultural Advancement Law. It covers duty and
authority for the central government and regional governments.
Articles 47–49 of the Cultural Advancement Law also covered the matters in the Draft
TKTCE Bill on funding. The Articles stipulate that funding is the responsibility of central
and regional governments, coming from State and regional budgets, from society and
from other authorised and non-binding sources (Article 48). The law also stipulates the
establishment of a Cultural Trust Fund in Article 49, whereas the bill proposed a Trust
Agency. Moreover, Articles 53–56 of the law cover the criminal provisions proposed in
the bill.
There are several draft provisions similar to the law that are proposed in the Draft TKTCE
Bill: that anyone has the rights to creativity for developing TKTCE (Article 5), to utilise
TKTCE to be used and to serve as raw material for creative economy (Article 11) and to
promote TKTCE (Article 24). There are also several issues in Cultural Advancement Law
that are absent from the Draft TKTCE Bill:
-

The law’s basis and principles as stipulated in Articles 2 and 3.

-

Rewards for achievement and contribution, including incentives, as stipulated in
Articles 50–52.
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-

Prohibitions, as stipulated in Articles 53 and 54.

-

Offences by a corporation and additional penalty, as stipulated in Article 57.

7.3.2 The Draft Bill Content Absent from the Cultural Advancement Law
The following are positive elements that remain in the Draft TKTCE Bill, but that are not
stipulated in the Cultural Advancement Law. Accordingly, their omission from the law
creates a big gap in the protection of ICH:


Even though the law has covered most of the definitions in the Draft TKTCE Bill,
the bill emphasises terms related to ICH, including specific definitions on
traditional knowledge, TCE, custodian community, protection, users, economic
actors and informed consent for TKTCE. Definitions of these terms are significant
because they define the scope and cover of ICH. Further, the bill’s definition of
custodian community defines the ICH rightsholder as the beneficiary from the use
of ICH. It stresses the acknowledgement and attention that need to be given to a
local community, adat law and traditional community in safeguarding and
protecting ICH. Definitions in the law are more general in the sense of culture.



The bill uses the word ‘protection’ for ICH in its objectives Article 2. There is no
use of the word in the objectives of Article 4 of the law.



Article 3 of the bill accentuates the importance of sovereignty as contained in the
right of the State to provide for the management of TKTCE for the greatest
possible prosperity and welfare of the people. The provision emphasises State
sovereignty as one of the major principles of the bill.
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The bill’s utilisation and protection provisions in Articles 11–21 are more
comprehensive and dominant than the Cultural Advancement Law’s provisions on
development, promotion and preservation.

The utilisation in the Draft TKTCE Bill emphasises the importance of:
-

The right for TKTCE to be used and to serve as raw material for the creative
economy for every citizen, individual, community or business entity (Article
11). It creates access to ICH for public and private entities. The utilisation can
be done for commercial as well as non-commercial purposes (Article 12).

-

Prior informed consent or approval and involvement (Articles 15(1) and (2)).

-

Benefit sharing or economic benefit sharing (Articles 15(4), 16(1), 17 and 18).

-

In the event of the utilisation of TKTCE, the custodian community of which
is unknown, the government and/or the regional government shall act as
custodian for the interest of the Indonesian nation (Article 16(2)).

-

Respect the religious, spiritual aspects, belief and secret nature of TKTCE
(Article 20(1)) and a dispute settlement mechanism based on adat law for
violations in the Draft TKTCE Bill (Article 20(2)).

Protection (Articles 33 to 41) includes:
-

Stipulation of the TKTCE of strategic nature as a national asset (Article 33).

-

To undertake measures for protecting TKTCE against use by outside parties,
foreigners and economic actors (Articles 34(1) and (2)), with administrative
sanctions for government officials who fail to implement supervision, control
and/or guidance as intended in Article 34(2) and the obligation of the
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government to ensure the fulfillment of the community’s right in regard to
utilisation (Article 37).
-

Prohibition on using TKTCE for commercial purposes without prior informed
consent and benefit sharing provisions (Article 35) or engaging in misuse,
providing incorrect information or misappropriation (Article 36).

-

The government authority to regulate access to TKTCE (Article 38(1)),
traditional knowledge may only be accessed after the economic actor
concerned obtains informed consent (Article 38(2)), TCE may only be
accessed after the economic actor concerned obtains informed consent or
approval/non-objection from the custodian community concerned (Article
38(3)).

-

Article 38(4) states that in the event that access and utilisation as intended in
paragraph (2) occur without informed consent, mutual consent and a fair and
balanced benefit sharing, such access and utilisation may be categorised as
providing incorrect and misleading information concerning TKTCE for
commercial purposes (misrepresentation), illegal taking (misappropriation) or
misuse.

-

Article 39 drafts required elements for providing incorrect and misleading
information concerning TKTCE in Article 38(4) are deliberateness, damage
and/or harming the reputation of TKTCE or the custodian community thereof.

-

Obligation for the government to facilitate the community in commercial
and/or non-commercial utilisation enabling the community to obtain economic
benefit from the utilisation (Article 40).
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For institutional matters, the Draft TKTCE Bill emphasises several matters,
including the obligation of the president to appoint and assign the relevant line
ministries to undertake coordination, to form a Trust Agency, to develop and
manage a database of TKTCE, to adopt traditional knowledge policies and
regulations related to genetic resources and to adopt traditional knowledge policies
and regulations in the area of traditional medicine (Article 42). Second, it
emphasises an authority of regional government to provide for licensing (Article
43).



Article 44 of the bill provides for a dispute settlement mechanism for disputes
related to ownership or utilisation of TKTCE, which may be conducted out-ofcourt or through the court. Article 45 provides that dispute settlement may be
managed by way of negotiation, mediation, conciliation, arbitration or other
alternative resolution in accordance with the adat law of the community that
receives benefit from utilisation of TKTCE. There is no dispute settlement
stipulation in the law.



Article 47 of the bill provides for compensation and damages when any economic
actor or business entity misuses TKTCE, which causes damage to the custodian
community (Article 47(1)), which shall be determined in a court decision (Article
47(2)).



The bill stipulates a right of claim by the community that is entitled to receive
benefit (Article 48) and by organisations concerned with TKTCE (Article 49).
There is no parallel stipulation in the law.
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The bill’s transitional provisions include a retrospectivity provision, which
requires informed consent to be obtained and profit sharing arrangements to be in
place for all utilisation being undertaken up to the time when the bill becomes law
and comes into effect (Article 52(1)). Conflicts arising from utilisation occurring
in the past shall be settled in accordance with the adat law of the community
concerned (Article 52(2)).

7.3.3 Future Prospects for the Draft Bill
The Cultural Advancement Law and the Draft TKTCE Bill have a close relationship
regarding their subject matter. The bill contributed substantial content to the law and, as
a consequence, the bill is surely affected by the enactment of the law. However, there are
still gaps between the two, which impacts on ICH protection in Indonesia. The future of
the Draft TKTCE Bill is uncertain, while the fate of the DGIP version is even more
uncertain.
The Draft TKTCE Bill was sponsored by the Regional Representative Council from 2011.
The most recent version of the bill was agreed on 1 September 2014 and included in the
National Legislation Program 2010–2014 with the title of Perlindungan dan Pemanfaatan
Kekayaan Intelektual Pengetahuan Tradisional dan Ekspresi Budaya Tradisional
(Protection and Utilisation of Intellectual Property of Traditional Knowledge and
Traditional Cultural Expressions), which also happened to be the title of the earlier DGIP
version.53 The Bill promoted a cultural approach in safeguarding and protecting ICH.
However, the Bill was largely disregarded after the Cultural Advancement Law was
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Ministry of Law and Human Rights, ‘Prolegnas 2010-2014’
<http://ditjenpp.kemenkumham.go.id/prolegnas-2010-2014.html> accessed 8 June 2019.
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included in the legislative programs and subsequently enacted. The fact that the bill is not
included in the current National Legislative Program 2015–2019 means that it will not be
prepared for submission and possible enactment within the term of that program.54
Preparation of the DGIP version in the Ministry of Law and Human Rights occurred
during late 2007 and was the last subject to public review on 14 September 2011.55 The
status of the DGIP version is unknown since there has not been any official statement or
confirmed advice as to whether it has been disregarded for the time being or dropped.
However, it is noticeable that after the Regional Representative Council introduced the
Draft TKTCE Bill, interest subsided in the DGIP version. It is only speculation on why
the Draft TKTCE Bill emerged after the DGIP version had started. The DGIP version may
have failed to maintain momentum because of opposition to its IP approach for the
protection and utilisation of ICH and TKTCE. Or it may have been due to dissatisfaction
with the DGIP content or with the lack of progress by DGIP or with intergovernmental
politics that prompted the Regional Representative Council to introduce its own version.
The Cultural Advancement Law, which is under the responsibility of the Ministry of
Education and Culture, was first under discussion as long ago as 1982, under the name of
the Cultural Bill. As with the Draft TKTCE Bill, it promoted a cultural approach for
safeguarding and protecting ICH. That bill was included in both the National Legislation

54
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Ministry of Law and Human Rights, ‘Prolegnas 2015-2019’ item 229
<http://ditjenpp.kemenkumham.go.id/prolegnas-2015-2019.html> accessed 8 June 2019.
Ministry of Law and Human Rights, ‘Pembahasan di DPR: Sosialisasi RUU Pengetahuan
Tradisional dan Ekspresi Budaya Traditional’
<http://ditjenpp.kemenkumham.go.id/pembahasan-ruu/69-berita-umum/1450-sosialisasi-ruupengetahuan-tradisional-dan-ekspresi-budaya-tradisional.html> accessed 19 November 2018.
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Program 2010–2014 and the National Legislation Program 2015–201956 and was enacted
in 2017 as Law No 5 of 2017.
There are still several possible options for the bill and for the DGIP version. First, the
positive substantive content in both draft statutes that are currently not addressed by the
Cultural Advancement Law could be included in the law by a series of amendments.
However, there has been no indication that this course of action might be considered or
what substantive content might be included. Therefore, this option must be considered to
be unlikely.
Second, these matters of substance have the potential to be included and stipulated in a
sui generis law to protect ICH in Indonesia. The best variations of regime could include
matters that represent gaps in protection under the Cultural Advancement Law from both
the Draft TKTCE Bill and the DGIP version for safeguarding and protecting ICH that
provides IP protection and an emphasis on ICH. While an interesting option, it is also
unlikely to occur for several political reasons.
A third option is that the bill and/or the DGIP version might still be resurrected. In essence,
there are two draft versions of a statute to protect ICH, which could be deemed to be valid
because neither has been reported as formally scrapped or withdrawn. The currently
preferred version is the Draft TKTCE Bill by the Regional Representative Council, but
that there is no indication that the DGIP version, which is coming from the main
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Ministry of Law and Human Rights, ‘Prolegnas 2010-2014’ item 21
<http://ditjenpp.kemenkumham.go.id/prolegnas-2010-2014.html> accessed 8 June 2019;
Ministry of Law and Human Rights, ‘Prolegnas 2015-2019’ item 127
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department in the main ministry responsible for this area of government activity, has been
removed from future consideration.
The final option, which is arguably the most likely, is that neither version will eventually
re-emerge in similar or amended form to be enacted, regulated or adopted.
A question that remains unanswered is why the Draft TKTCE Bill was drafted when the
Cultural Advancement Law was already in progress. It may have occurred because there
was a lack of clear and agreed vision and broad governmental commitment to ICH and
TKTCE protection. That is, inter-ministerial politics and rivalries combined with the
Indonesian bureaucratic machinery played a major role in this process of legislation
creation.

7.4 TCE Regulation
The regulation, currently in draft form, is the implementing regulation mandated by
Article 38(4) of the 2014 Copyright Law, which aims to provide legal certainty and
protection for TCE. The regulation gives practical effect to these two areas by providing
detail on the definition, identification, creation of an inventory of TCE and its
management through the establishment of a TCE Data Centre and public utilisation of the
centre and its database.
The TCE regulation is an initiative by the State, which aims to develop, utilise, preserve
and protect TCE. The philosophical background for the regulation is to maintain national
identity and to preserve local wisdom and values in Indonesia’s regions.57 Sociologically,
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TCE Regulation Draft Explanatory Memorandum pt General.
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the regulation aims to preserve and protect the living local values and wisdom in
Indonesia’s society. The State’s protection in the form of a regulation implies its efforts
to safeguard the rights of regional society, communal rights of adat law and traditional
communities over their TCE. The protection also ensures and protects the dignity and
reputation of TCE from illegal use and abuse.58
The explanatory memorandum to the TCE regulation states that such policy is also
strengthened in Articles 18B and 28I(3) and Article 32(2) of the Constitution. TCE is a
part of the State’s sovereignty and a strategic source of natural resources related to the
livelihood of many, which is controlled by the State and shall be utilised for the greater
good of the people.59 The explanatory memorandum also mentions that the regulation is
for the State to maintain TCE for the purpose of developing, utilising, promoting,
preserving and protecting TCE as a part of the protection of the State’s property and
development capital and regulating its utilisation. It also guarantees the fulfilment of
communal rights to participate in the protection and management of TCE.60
As the Copyright Law is otherwise ineffective, it is important that the TCE regulation is
enacted. The regulation has been initiated by DGIP within the Ministry of Law and
Human Rights as the responsible ministry for legislative matters and has been included in
the national Program for Government Regulation Drafting 2015.61 Inclusion in this
program enables a draft regulation to remain ‘live’ and within a program for formal
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Ibid.
Ibid.
Keputusan Presiden Republik Indonesia Nomor 9 Tahun 2015 tentang Program Penyusunan
Peraturan Pemerintah Tahun 2015 [Presidential Decree No 9 of 2015 on Program for
Government Regulation Drafting 2015] (Indonesia) Annex item 119.
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consideration by the relevant ministries and authorities for possible eventual enactment
and introduction. Removal from the program means that the draft regulation is no longer
under formal consideration and has lapsed. The Program for Government Regulation
Drafting is a planning legislation program for government regulations. It is different from
the National Legislation Program, which is a planning legislation program for laws.
7.4.1 Definitions, Characteristics, Significance of Rights and Classifications
TCE are defined in the TCE Regulation as any kind of creation, be it tangible, intangible
or a combination, which displays the existence of a traditional culture held communally
and cross-generationally.62 They are characterised as having traditional value, viewpoints
and form, as well as being arranged, maintained and developed both inside and outside of
the traditional context.
TCE are guarded and carried communally and collectively by a legal adat community or
local community as their custodian and are continuously updated by the custodian in
response to their environment, nature and history. They are maintained, utilised,
developed and transmitted inter-generationally and provide identity awareness,
sustainability and the promotion of respect towards cultural diversity and creativity.63
They may be in verbal or textual forms and expressed as music, motion, theatre, fine art,
adat ceremony, architecture, landscape or other forms of expression in accordance with
their characterisation.64
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TCE Regulation Draft art 1.
Ibid art 4(1).
Ibid art 4(2).
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Rights over TCE that are held by the State are valid for an unlimited period and include
both economic and moral rights.65 The TCE regulation requires the State through the
responsible minister to develop, take custody and maintain an inventory of TCE.66 The
ministerial responsibility also extends to sub-ministerial levels and other government
institutions and regional governments. Development of the inventory may also involve
research and higher education institutions, NGOs and the adat or local community to
which the TCE belong through the community custodian.67
Minimum information required for an inventory contribution includes the name,
description, region or location and identified custodian of TCE.68 Further, based on the
submitted TCE application, its characteristics and information provided by the custodian,
TCE may be given one of the following classifications: sacred, secret or widely diffused
and/or closely held.69
The explanatory memorandum to the TCE regulation provides an important explanation
of the above classification terms:
-

Sacred means TCE have considered to be holy, taboo or abstinent by its
custodian.

-

Secret means TCE are kept by the custodian and/or other parties with the
authority based on the law and adat norms to keep its secret.

65
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Ibid arts 5 and 11(1).
Ibid art 6.
Ibid art 7(3).
Ibid art 7(4).
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-

Widely diffused means TCE that have been utilised widely or publicly
available, but that are not in the public domain.

-

Closely held means TCE that have been utilised as a part of a living culture
and daily guidelines.70

The inclusion of these classifications in the TCE regulation and the additional information
provided by the explanatory memorandum on each category is an important development
for ICH protection. The inclusion is meant to cover categories of TCE so that each
category will have a specific approach for its protection. The classifications follow similar
details in a proposal by Chidi Oguamanam to accentuate and materialise the protection
for TCE by category.71 Miranda Palar suggested that Indonesia follow the proposal in the
international arena and proposed the classification of TCE to WIPO.72 Indonesia has put
the classification in its ICH design protection framework to provide more approachable
ICH protection in this context.
7.4.2 Traditional Cultural Expression Data Centre
The TCE regulation requires the responsible minister to establish a data centre73 and to be
ultimately responsible for its maintenance. The data centre is to serve as the repository for
the inventory of TCE created under Article 5 of the regulation. A primary purpose of the
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TCE Regulation Draft Explanatory Memorandum art 7(4).
Chidi Oguamanam, ‘Tiered and Differentiated Approach to Traditional Knowledge and
Traditional Cultural Expressions: The Evolution of a Concept’ (Centre for International
Governance Innovation/CIGI Papers No 185, August 2018)
<https://www.cigionline.org/sites/default/files/documents/Paper%20no.185web.pdf>
accessed 18 July 2019.
Miranda Risang Ayu Palar, ‘Tiered Approach to the Protection of the Traditional
Knowledge: Perspective and Experiences of Indonesia’ (WIPO Intersessional Seminar on
Intellectual Property and Traditional Knowledge, 23–24 November 2016).
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centre is to provide information pertaining to items of TCE that have been inventoried,
kept and maintained by the minister.74 Another important provision of the Centre is that
it will provide defensive protection for TCE.
The minister is responsible for the custody of the inventory in the centre, although heads
of subordinate government institutions, regional governments and the TCE custodians
also share responsibilities.75 The custody responsibility includes, but is not limited to,
prevention of TCE exploitation that is not in accordance with the value, meaning, identity
and social norms of TCE in the community, mediation and/or advocacy on legal problems
related to TCE and diplomacy with other countries.76 Information and data contained in
the centre will be open for public inspection unless otherwise stipulated by the minister.
Article 13 provides that any person can propose an objection to the minister for TCE
contained in the data centre, on rather limited grounds: that the TCE is not in accordance
with social norms accepted in the community and/or that the custodian appointed to hold
the TCE is not the real TCE custodian.77 The minister undertakes mediation with the
parties concerned to review the objection and may alter or revoke the lodged TCE based
on the result of the mediation. The minister can stipulate by Ministerial Regulation
procedures for proposing an objection and for the ensuing mediation.
DGIP has commenced preparing the database on communal IP, which consists of items
similar to those proposed items in Article 12(2) of the regulation. This demonstrates some
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Ibid art 9(1).
Ibid art 9(2).
Ibid art 13.
380

Chapter 7

level of consistency in the policy enshrined in the regulation by DGIP, as the responsible
department for the implementation of the regulation once it is enacted.
7.4.3 TCE Utilisation
While Article 12(c) of the TCE regulation provides for the TCE inventory maintained in
the data centre to be accessible to the public, Article 15 imposes obligations and
limitations on the utilisation of that access. For example, Article 15(1)(a) requires any
user to state the origin of the custodian of a TCE inventory item, which is an advanced
provision in Indonesian copyright law. Articles 15(1)(b) and (c) further emphasise
safeguarding and protecting ICH by requiring a potential user to maintain the value,
meaning and identity of TCE and to have regard for the living values in the caretaker
community. Article 15(2) requires the prior written approval of the TCE custodian to
access where the TCE item has sacred, secret or closely held characteristics. Further,
Article 15(3) stipulates prior informed consent requirement as an important measure to
protect ICH and TCE.
Further, the central government, regional governments and society’s active participation
is essential for implementing the TCE regulation. For example, the involvement of
regional governments in utilisation, management and creating and developing public
forums for TCE.
The Coordinating Ministry for Human Development and Cultural Affairs has reportedly
objected to the draft.78 The author understands from sources within the Ministry of Law
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and Human Rights that there is no indication regarding what the objection is about.79 The
author suggests that the unspecified objection is a delaying tactic because the grounds
remain unknown. The fact that there is an objection as distinct from the nature of the
objection indicates the existence of inter-departmental politics within the government. It
may also demonstrate that there is no universal commitment within the government to
national IP development and efforts for safeguarding and protecting ICH because of the
emergence of ministry rivalries. However, since the Copyright Law mandates an enabling
regulation to enable it to come into proper effect, a regulation must eventually be enacted.

7.5 The National IP Strategy
7.5.1 Vision and Mission of IP Development
Preparation of the National IP Strategy program is being conducted by DGIP, with the
support of WIPO. Drafting commenced in early 2016. The strategy states the vision of IP
development: for Indonesia to become creative, innovative, productive, independent and
competitive in economy, social and culture.80 Zen Purba suggested that the strategy places
a new foundation for IP management through economic utilisation, the contribution of
which is more tangible towards national development.81 Aidir Daud added that the
strategy’s vision is to improve society’s awareness and knowledge, to maximise IP
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utilisation as one economic asset to support national economic development and to reward
the creators, inventors and businesspeople who have been successful in utilising IP in their
daily lives.82
The National IP Strategy states that IP shall be utilised to support Indonesian society,
environment and natural, social and cultural development. Molan Tarigan suggested that
IP helps a country’s economic development by fostering the development of industry,
technology and culture.83 Daud suggested that there should be a good relationship between
economic aims, development priorities and a country’s resources by IP utilisation.84 There
needs to be a national strategy to synergise the application of the IP system.
The National IP Strategy declares that in this global era, IP needs development due to the
strengthened economic dimension and trade, especially from the support of information
technologies, telecommunications and transportation as the peak of creativity
achievement and people’s innovation power.85 Besides the need for effective legal
implementation, the IP legal order needs to be operated to develop the potential of the
country’s natural resources and knowledge as well as the nation’s traditional hereditary
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skills. This becomes the basis of one of the missions in the strategy, to make the IP system
a basis of intellectual creation, production and commercialisation, including ICH issues. 86
7.5.2 Strategy’s Principles
The National IP Strategy states that the national IP system is performed by developing an
IP system.87 The national IP system is developed by managing the major directions of
regulation policy system, by completing, refining, developing and adjusting it to
international law norms and by maintaining and prioritising national security. The
principles of an IP regulatory system strategy also include ICH issues, such as fostering
regulations on the protection of TCE, genetic resources and traditional resources to
guarantee the preservation and greater economic utilisation, including to provide
incentives to the society that performs the preservation.88 Additionally, fostering the
supervision of the requirements of traditional knowledge reveal and/or genetic resources
together with its origin and the profit sharing upon invention, especially foreign
inventions, the patents of which are requested in Indonesia. 89
In the sense of IP creation, the principles of policy are influenced by the fact that IP has a
competitive advantage by way of designing and developing programs that can intensify
IP earnings, including building a sufficient infrastructure and optimising human resources
and natural resources without ruining its sustainability.90 In the National IP Strategy, there
are two principles of IP creation policy in relation to ICH. The first principle involves

86
87
88
89
90

Ibid 12.
Ibid 31.
Ibid 42.
Ibid 47.
This is called the “IP Green”, which means the role of IP which supports green innovation
and technology.
384

Chapter 7

research in relation to genetic resources and TKTCE, together with its documentation, to
develop its utility and economic value.91 There is a lack of documentation of TKTCE, so
its protection effort faces problems, especially in respect of the burden of proof and
ownership.92 The second principle involves the increase of GI application through
mentoring GI communities who have the potential to develop GI on TKTCE in their
region.93
The National IP Strategy mentions that in the field of the developing dissemination of
IP,94 there is an increase in local culture community participation by regulating the
principles of increasing local community participation. This is performed by motivating
the involvement and fostering the enhancement of a local culture community so that they
play a role and actively participate in building the awareness to value and protect IP and
genetic resources and TKTCE.95 In the strategy, the principles of strategic policy aimed
at increasing local community participation for ICH include:
-

Increasing of awareness and compassion of the local culture community to the
significance of IP to the life of the community in the region, including to
increase various activities oriented to introduce, value, respect and protect IP
for the benefit of communities and society.

-

Developing of new creations of IP and economic-creative works based on
TKTCE.
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-

Enhancing of society’s participation in the preservation, inventory and
documentation of TKTCE across Indonesia.

-

Developing of regional cultural parks, galleries, art studios and study centres
to accommodate society’s creative and innovative activities and increase local
culture community meeting of adat community, including traditional groups.

-

Enhancing of the use of electronic media, social media and other media, as a
means of regional culture’s mentoring and preservation.

-

Developing of programs and local community activities to facilitate the
improvement of artwork production, maintenance and registration of GI and
other traditional handicrafts.

-

Enhancing of local community to utilise opportunities to collaborate and
develop based on genetic resources and TKTCE by paying attention to its
preservation and the sharing of its economic benefit fairly and sufficiently.

-

Strengthening of supervision mechanism towards the utilisation of genetic
resources and TKTCE by involving the society and adat figures, regional
governments, researcher and local community in various activities of research
collaboration and development with foreign parties.

-

Strengthening of local community awareness and the sense of belonging to
take care of and preserve genetic resources and TKTCE.

-

Strengthening of innovative and creative culture among local community
through advocacy and mentoring by taking into account the preservation of
genetic resources and TKTCE.96
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With regard to implementation framework, the National IP Strategy mentions that the
strengthening of the administrative system and the utilisation of genetic resources and
TKTCE is one of the strategic program’s priority. Additionally, other priorities strengthen
IP legal instruments by completing national regulations and ratifying international law,
strengthening institutional human resources and IP management coordination
enforcement, strengthening the legal awareness and culture through education and
socialisation, strengthening the promotion of IP generation, commercialisation and IP
protection and strengthening the role and function of IP alternative dispute resolution
forums.97
In the National IP Strategy, the stages of program achievement also include ICH issues 98
through the strengthening of administrative systems and utilisation of genetic resources
and TKTCE, including national asset inventories, society’s involvement in the
development of ownership data, promotion of asset utilisation, an asset commercialisation
facility and the preservation of national assets in the form of genetic resources and
TKTCE.99
The author supports the idea that the National IP Strategy should be strengthened into a
statutory form so that it will have a strong legal basis, emphasised IP program application
and serve as a reference for other policy implementation,100 including IP protection for
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ICH. All related institutions will have the same guideline so that a synergistic IP policy
can be produced and implemented.
The draft strategy is currently in the hands of DGIP to be finalised.101 Even though DGIP
conducts a series of activities and states that they are not in a hurry to establish such a
strategy, the delay in finishing this drafting demonstrates a lack of the government’s
political will. A National IP Strategy should be based on the Indonesian government’s
reflection in observing IP development. Even though IP is being more understood by
society, there has been little emphasis on IP issues at the national level. IP policy and
implementation are based on the interests of each sector of the economy and
corresponding ministry. This is where the strategy can play an important role; its existence
is urgent and cannot be negotiated and subject to further delay.

7.6 Concluding Remarks
To provide sufficient IP protection for ICH, IP needs to be optimally empowered to
improve the quality of human resources and to improve the technological power to utilise
existing natural resources and cultures,102 including ICH. The drafting of the regulation

<https://legaleraindonesia.com/mencari-arah-pengembangan-haki-nasional/> accessed 3
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by the government needs to be adjusted to be in accord with Indonesia’s context. Purba
suggested that IP needs to be treated as the right instrument to foster development.103
Purba also suggested that the government needs to pay attention to several matters to
optimise IP role for national development, including IP being conducted well by a special
institution and the encouragement from many parties, such as individuals, businesses,
research institutions, higher education institutions and MSMEs to develop their IP. It is
also important to be attentive to encouragements of IP development until it results in
economic benefit, the encouragement effort to legalise every IP in the form of copyrights
and the further application of IP to protect Indonesia’s natural resources, such as plant
variety protection and ICH. Further, the government should make careful effort to
generate stricter legal enforcement of violations of copyright and the adjustment of legal
drafting by the government to consider Indonesia’s condition as an archipelagic country,
located between two continents and two oceans, rich in natural resources, culture and
having many citizens.104
With regards to commercialisation, including the utilisation of ICH, the government often
promotes the importance of IP commercialisation. However, there are many who do not
understand the reason behind IP commercialisation, which places IP objects in the form
of goods or services in the market.105 The commercialisation strategy for every individual
is different, depending on their situation, business ability, competition environment and
access to funding resources.106 By commercialising or utilising IP, the author or inventor
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can distribute the benefit of their creation or invention to many others. The more people
who obtain benefit from IP and purchase it, the more economic benefit the authors or
inventors will receive, which will foster the author or inventor to further develop their IP.
Continuous IP development will result in strong economic potential, human development,
benefit the environment and other aspects regarding people and environments, including
social and cultural factors. In this commercialisation, IP and IP protection take part.
Less-optimal IP commercialisation is caused by a lack of awareness by Indonesian people
on IP. Muhamad Hawin suggested that the government needs to foster IP education. It
should be available not only in the law faculty, but also in other faculties that have the
potential to produce IP, such as engineering and economics. 107 IP is an important
intangible asset and a complement to other tangible assets. 108 IP provides the tools for
producers to secure product excellence.109 The understanding of IP needs to be available
to all because currently there is no human activity that can be separated from IP. Indonesia
still needs the understanding and approach from many fields of science and professions
towards IP so that it can provide benefits for other people.
Hawin also suggested that the National IP Strategy does not have to wait for society’s
awareness on IP rights, which is still low.110 With the existence of a national strategy, the
related aspects of commercialisation and law enforcement will be more guaranteed. Cita
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Citrawinda suggested that less-effective IP legal enforcement is manifested in the effort
of collaboration development among various State institutions, under central
coordination.111 In addition, Freddy Haris suggested that each institution considers IP
protection, as it is performed through its duty and function.112
The concept and substance of legal protection enforcement in respect of e-commerce
violations needs to be more elaborated in a national strategy. Citrawinda suggested that
this accounts for the ongoing development of business competition using e-commerce,113
which eliminates a country’s borders. Even though e-commerce is beneficial for trading,
it creates more fragile IP protection than conventional trade. A similar challenge is faced
by ICH protection. Further, there has not been any clear picture on the nature of IP
commercialisation. Lately, Indonesia’s creative product has been fostered and marketed,
although there have not been any special discussions with regards to the IP.114
The TKTCE Bill, which was first created in 2005 as the DGIP version to be a sui generis
law, providing ICH protection within the realm of IP and has since reappeared as a
traditional knowledge-based version, is still not close to enactment. Since specific
legislation for ICH protection does not exist in Indonesia, the TKTCE Bill has an
important position to provide protection in the future. However, the government seems
inattentive to providing continuity of attention to the bill and its progress. Discussion and

111

Cita Citrawinda in DGIP, ‘Seminar Nasional Strategi Nasional Kekayaan Intelektual’
<www.dgip.go.id/seminar-nasional-strategi-nasional-kekayaan-intelektual> accessed 31 July
2018.
112
Freddy Haris in DGIP, ‘Konsultasi Nasional dalam rangka Penyusunan Strategi Kekayaan
Intelektual Nasional (SKIN)’ <www.dgip.go.id/konsultasi-nasional-dalam-rangkapenyusunan-strategi-kekayaan-intelektual-nasional-skin> accessed 1 August 2018.
113
Citrawinda (n 111).
114
Ibid.
391

Chapter 7

the legislation processes of the bill are still pending. It is suggested that the government
has little commitment to the bill and that its intention may be to eventually drop the bill
and allow its intended role to be subsumed into Law No 5 of 2017, the Cultural
Advancement Law, which has come into force. There has been little commitment from
ministries in pushing the bill to enactment and it has not been included in the National
Legislation Program in recent years supports this speculation. Several primary areas of
the bill are already referenced in the 2017 law. These build up to justify the opinion that
the law possibly replaces the Draft TKTCE Bill.
The TCE regulation has potential for the protection of TCE as part of ICH since it will
regulate types of TCE. As the regulation is the implementation regulation for the 2014
Copyright Law, it remains in the National Legislation Program. At one point in time, there
were reportedly unspecified objections from a particular ministry although there has been
no information forthcoming as to the reason for the objection. Whether the objection was
based on substantive problems with the draft or whether it was maybe a matter of interministries rivalry or inter-ministries politics, is uncertain and speculative. However, the
objection is not significant in this context; what is significant is that there has been an
objection, unspecified, with no information and if it arises because of inter-ministry
politics, the regulation could be delayed. It is suggested that the objection shows lack of
governmental commitment and that it is likely to negatively affect full implementation of
the 2014 Copyright Law.
The National IP Strategy was drafted in 2017 and is in draft form. It provides vision,
mission, principles strategic policy for IP protection, including IP protection for ICH,
since the current state of IP commercialisation, enforcement and ICH protection are still
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limited. However, the strategy needs to pay more careful attention to the concept and
substance of legal protection enforcement towards cross-border e-commerce violations,
which is also relevant to the safeguarding and protection of ICH. DGIP, as the government
body responsible for the strategy, approaches protection for ICH through IP. There
remains a gap in Indonesia’s IP management between IP protection through IP legislation
and efforts to increase IP awareness, including with the general public, academics and law
enforcers. For example, IP has not been effectively disseminated through the IP education
system and structure since IP courses were suggested as only being available for
university law students.
These are three possible future initiatives and directives for protecting ICH. The TCE
regulation will probably be enacted because it is mandated under the 2014 Copyright Law.
However, the Draft TKTCE Bill (in either version) may not happen if its role and purpose
are deemed to have been achieved by the 2017 Cultural Advancement Act and the
National IP Policy may never go beyond a draft to become adopted. However, they are
all important and complement each other. Together, they can make a significant
advancement and opportunity in protecting ICH. Even one being officially enacted will
make a difference, though it depends on what the Indonesian government will do.
The next chapter reviews the current status for safeguarding and protecting ICH in
Indonesia, both in the domestic context and in respect of Indonesia’s performance in the
international arena. It suggests future directions on the development agenda and initiatives
for the Indonesian government regarding what should be emphasised and what it should
do to safeguard and protect ICH. Finally, it offers recommendations and conclusions in
response to the research questions.
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Chapter 8. Safeguarding and Protecting ICH in Indonesia:
Where Is It Heading?
8.1 Foreword
The primary aim of this thesis was to analyse safeguarding and protecting ICH for
illuminating the future of Indonesia within legislation and initiatives on ICH preservation
and legal protection in the national context. Safeguarding and protecting ICH in Indonesia
includes implementation of legislation, development agendas and initiatives from the
perspectives of IP-specific and non-IP-specific legal frameworks, along with
consideration of Indonesia’s cultural and societal beliefs, development and political
context.
This chapter focuses on what Indonesia has achieved and what it has failed to achieve,
which has a connotation of organisation and discipline, in respect of safeguarding and
protecting ICH. It also focuses on what Indonesia could do in the future. This chapter
emphasises lessons that have been learned from Indonesia’s achievements, including what
could be built upon and what to change or avoid.
The impetus of Indonesia’s development for safeguarding and protecting ICH and IP has
relied on Indonesia’s philosophical foundations and has been primarily internally derived
from its national interests. The development of safeguarding and protecting ICH within
IP-specific and non-IP-specific legal frameworks in Indonesia and its compliance with
international treaties is discussed. Case studies of safeguarding and protecting ICH in
Indonesia—batik, gamelan-karawitan and Gayo coffee and kopi luwak (luwak coffee)—
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are examples of Indonesia’s cultural identity and international trade commodities. The
case study of gamelan-karawitan demonstrates the implications of digital technology
development on safeguarding and protecting ICH. Further, this chapter examines the
attempts of regional governments and local communities to safeguard and protect ICH.
Subsequently, future directions for Indonesia’s legislation, development agenda and
initiatives on safeguarding and protecting ICH are considered and recommendations for
Indonesia’s way forward on ICH are presented.

8.2 The Status of ICH in Indonesia
8.2.1 The Domestic Context
Chapter 2 argued that the philosophical, cultural and political setting of Indonesia supports
efforts for safeguarding and protecting ICH, in which the State, nation and people are
motivated to perform these efforts. The philosophical foundations for safeguarding and
protecting ICH are demonstrated in Indonesia’s ideology of Pancasila, the Constitution,
Bhinneka Tunggal Ika and Indonesia’s culture and adat law. However, there is a question
whether the State’s politics of culture and law has generated enough political will through
the enactment of legislation and policy-making for safeguarding and protecting ICH in
Indonesia. The conceptualisation among Indonesia’s culture, adat law and ICH is
complex, but it should be able to address the safeguarding and protecting of ICH. The
perspectives and approaches of culture and adat law should be considered for the effective
safeguarding and protecting of ICH.
Efforts in safeguarding and protecting ICH are carried out from the perspectives of
cultural preservation and legal protection. As a legal basis for safeguarding and protecting
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ICH, Indonesia has passed national legislation to ratify international treaties, including
the UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage 2003,
the UNESCO Convention for the Promotion and Protection of the Diversity of Cultural
Expressions 2005, the WTO TRIPS Agreement and the Convention on Biological
Diversity (CBD).
Chapter 4 argued that Indonesia has IP-specific and non-IP-specific legal frameworks for
protecting ICH. The IP-specific legal framework functions as positive protection, which
is found in IP legislation ratifying international treaties, such as the TRIPS Agreement
and the CBD, and in domestic IP laws and regulations. ICH protection has been mainly
performed by utilising and adapting the existing IP system through IP-specific laws in
copyright, patents, trademarks and GI and industrial designs. These include protection by
copyright law for TCE, patent law for genetic resources and traditional knowledge, the
trademark and GI law for TKTCE and the industrial design law for TCE. The IP-specific
system and set of legislation for protecting ICH exist to a limited extent, such as the patent
law’s provisions concerning the disclosure requirement obligation for the source of
genetic resources or traditional knowledge and access and benefit sharing.
The administration and implementation of the IP-specific legal framework for protecting
ICH faces several challenges. One difference in the nature of ICH and IP rights or
intellectual works, is that an ICH work is inherited from generation to generation, its
creator is generally unknown, its purpose is mainly for traditional ceremonies or related
to the beliefs of a community, is owned collectively or communally and there is indefinite
protection. Conversely, intellectual works follow the characteristics of conventional IP,
in which a work is an individual creation of mind, its creator is clearly identified, it is
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mostly for commercial use, it is individually owned and exclusive and it has limited term
of protection, depending on the IP category.
Besides the above differing concepts between ICH and IP rights, several challenges may
impede the effective administration and implementation of the IP-specific legal
framework for protecting ICH:
-

Limited public awareness and insufficient knowledge on the significance of IP,
including local or traditional communities of the respected ICH, government
officials, the judiciary and the general public.

-

Inadequacy of the legislation not being effectively drafted.

-

Lack of human resources, funding and practical experience in the enforcement of
IP rights for protecting ICH (e.g., within GI communities in drafting a
specifications book, the lack of practical experience of government examiners of
GI may impede the GI registration process and limited state funding for GI
registration).

-

Systemic problems resulting from insufficient regional, national and international
coordination, including the sectoral ego of government departments, poor
coordination, and absence of increased enforcement.

Challenges for protecting ICH in Indonesia result in the current IP-specific legal
framework being inadequate for protecting ICH through positive protection in terms of IP
legislation and defensive protection through ICH and communal IP inventories or
databases.1 The latter also faces several challenges, including lack of training and

1

See generally Margo A Bagley, ‘The Fallacy Defensive Protection for Traditional
Knowledge (2019) 58(2) Washburn Law Journal 323.
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capacity, and funding and coordination among government departments in developing
and maintaining more detailed descriptions of ICH inventories in Indonesian language
and an international language.
Generally, IP commercialisation in Indonesia faces several challenges, since its valuation
and monetisation requires integrated cross-sectoral efforts. The utilisation of local ICHbased goods into business faces similar challenges, including limited public awareness on
the significance of IP, limited access to financing for enterprises, especially for MSMEs,
limited knowledge of enterprises on legal matters such as contract law and licensing, lack
of expertise on IP and limited collaboration with other sectors and industries.2
The safeguarding of ICH under the UNESCO system in Indonesia commenced in 2003
with the establishment of the masterpiece of Wayang, followed by Kris in 2005 and Batik
in 2008. Indonesia has adopted procedures from UNESCO to be applied at the national
level. The national procedure results from the Indonesian government’s internal initiatives
as well as from UNESCO’s procedures, although UNESCO does not oblige States to
conduct a certain procedure. As a result, an ICH stakeholder or community shall follow
the determined national procedure if they want to include an ICH into the UNESCO ICH
List.
The national procedure may test a proposing community or applicant’s readiness for
safeguarding ICH through the required procedure, starting with ICH documentation,
which is then followed by research, submitting the application form to UNESCO,
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assessment by experts, up to the film-making process. All processes require funding, time,
energy, thought and the applicant’s persistence. However, the national procedure appears
to be an effective policy and strategy to safeguard Indonesia’s ICH. First, it is a systematic
and well-organised safeguarding procedure, which may foster the understanding and
awareness of the respected ICH community in safeguarding ICH. Second, after societal
awareness has been raised, it may become easier for the government to receive support
from society or communities for its safeguarding initiatives.
Making an application to UNESCO for ICH protection can be relatively straightforward
compared to the obligation to maintain and preserve ICH. Once it has been inscribed onto
the ICH list, the applicant must perform its obligations to safeguard ICH and it may
increase the government’s burden to submit periodic reports to UNESCO.
In practice, problems still occur in the periodic reports to UNESCO, such as insufficient
data available from regional governments and ICH stakeholders with regards to the
program they have performed and the role of local communities, which complicates the
drafting of the report. The central government needs to collect data using its own initiative
when they encounter difficulties in obtaining data from stakeholders. Such a problem
seems to occur because there may not be a specific department in the regional government
that manages and bears responsibility for ICH affairs.
ICH may have multinational characteristics and not be limited to a single country, which
becomes a challenge because it cannot be limited by region, as culture is related to human
practice and preservation. Whenever an individual or community moves to another place,
their culture moves with them, which causes cultural dissemination beyond one territory.
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As such, Indonesia and other countries that share ICH may develop multinational
protection applications.
Safeguarding ICH under the UNESCO system is more in the preservation framework
because it considers ICH to be world cultural heritage. The main consequence of the
UNESCO system is that ICH is considered a legacy of the world of intangible attributes,
which all may preserve and use. The UNESCO system may not provide legal protection
for ICH that has economic value and could potentially be developed as commercialised
goods for international markets.
The UNESCO system may not be able to protect ICH-based goods from abuse in the
market. A legal protection instrument may be needed to protect the ICH through IPspecific and non-IP-specific legal frameworks. The safeguarding system under UNESCO,
which is based on community involvement, may be significant to sustain ICH. Without
the existence of ICH, protection efforts such as legal protection may be meaningless.
Conversely, without legal protection, people may not be interested in safeguarding ICH.
Therefore, safeguarding and protecting ICH is inseparable.
Safeguarding and protecting ICH should be holistic, balanced, integrated and
comprehensive because surrounding parts of ICH are intertwined and explicable only by
reference to a cohesive whole. Each aspect has its role in ensuring that ICH will benefit
the respective people or communities that inherit, maintain and develop it and pass on to
future generations. When the people or local community gives the ICH for the benefit of
future generations, they should be able to receive the benefit from the use of the ICH.
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The utilisation of ICH occurs when ICH has commercial value and there is a demand for
broader society to access and use ICH, such as with batik, gamelan-karawitan and coffee
(see Chapter 5). The case studies demonstrate that ICH in Indonesia not only serve as
culture and tradition with important functions and roles in society, but that ICH provide
economic benefits for the country. The case studies demonstrated the constructive
outcomes of safeguarding and protecting ICH and raise several challenges.
The intangible characteristic of cultural heritage consists of philosophy, knowledge, way
of life, wisdom, customs, practices, artistic expressions and values of people and
communities. The intangible characteristic may dominate the tangible object. The case
studies provided examples of ICH even though they can be touched, seen, heard or tasted
because they have tangible forms.
The batik case study demonstrated that batik and its design is more than an aesthetic motif
in a piece of fabric. Besides containing philosophy and good teaching or values in each
motif, batik has become a major economic source in Indonesia’s craft industry. Batik is
an ICH example that is protected and safeguarded by legislation and the community. The
government has enacted legislation to protect batik, including Law No 28 of 2014 on
Copyright Article 40(1)j for protecting batik motifs, the Ministerial Regulation for
Industry No 74/M-IND/PER/9/2007 on the Use of ‘Batik Indonesia’ Batikmark on Batik
Made In Indonesia and the Indonesian national standards for batik goods.
The copyright law provides automatic positive protection for batik as a part of TCE. The
central and regional governments appear to have little reach to protect batik with
copyrights, especially under Article 38(2), in which the State shall inventory, maintain
and preserve TCE. This obligation is awaiting the TCE regulation draft (see Chapter 7).
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To further develop and to avoid an ineffective copyright protection for batik and other
TCE, including gamelan-karawitan, the TCE regulation draft urgently needs to be
finalised.
Further, the regulation on the Batik mark and the Indonesian national standards for batik
may be significant to protect batik from imported textiles with batik designs in the market.
However, the regulation on Batik mark is ineffective and has failed in its implementation
due to the limited awareness and knowledge of the public on the Batik mark procedure
and the lack of administrative infrastructure. The unsuccessful efforts of Batik mark can
be reversed by disseminating the significance of its regulation more systematically and
improving infrastructure, procedures and human resources. Since the government’s
funding and human resources are limited, it is suggested to change the approach from topdown to bottom-up to empower batik’s communities, custodians and other stakeholders
at the local level to be more active in safeguarding and protecting it.
An attempt to protect batik is also found in GI application of a batik handicraft, such as
Batik Tulis Nitik Yogyakarta by Community for Batik Tulis Nitik Yogyakarta.3 The batik
is one of the oldest and distinctive batik motifs of Yogyakarta, which uses specific natural
materials from the region and requires human skill to create the batik. Other efforts to
safeguard batik are also found in efforts by the government and society under the
UNESCO regime and government programs on industry and trade, which facilitate and
support batik’s MSMEs. Safeguarding efforts are also made by Indonesian society, such
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as the batik museums. However, assistance from the government for batik museums is
inadequate. The role of society appears bigger than the government’s role in safeguarding
and protecting batik.
The case study of gamelan-karawitan represents an example of ICH in Indonesia that is
not sufficiently protected by the legislation but is safeguarded by the community.
Gamelan-karawitan falls under the scope of TCE held by the State as provided by Article
38 of the 2016 Copyright Law, which is the same provisions applied to batik. However,
this does not mean that gamelan-karawitan is sufficiently protected because the State
makes little effort to safeguard and protect it. The case study demonstrated that law and
regulations are almost silent to safeguard and protect this ICH. Only regional government
initiatives and society appear to make efforts to safeguard gamelan-karawitan.
The electronic gamelan case study also demonstrated how traditional gamelan-karawitan
thrives in modern-day Indonesia as the music transform and changes in this rapidly
modernising world. Since the birth of internet technology, information technology and
digital information have been undeniably important in various aspects of society,
including the preservation and protection of ICH. The IP protection for digital gamelan
instruments seems to result in conflict instead of providing adequate protection and
preservation for traditional acoustic gamelan, which remains important in tradition and
culture, especially in Central Java.
In the case of e-gamelan, there is a discourse between safeguarding existing ICH acoustic
gamelan-karawitan

versus

safeguarding

gamelan-karawitan

by

using

digital

technologies. The former wants gamelan-karawitan as a traditional art to be preserved or
safeguarded as it is, whereas the latter wants electronic gamelan to be created to safeguard
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the ICH. The digital technology is applied to gamelan and resultant software and Android
applications for playing gamelan instruments on laptops and smartphones includes
Electronic Gamelanku (E-Gamelanku) Gamelan Toetoel (Gatoel), Pocket Gamelan,
Digital Gamelan Java Pro and Virtual Gamelan Bali.
As discussed in the case study on gamelan-karawitan, regional governments and local
communities play an important role to safeguard this ICH, which is something to retain.
To avoid conflict on electronic gamelan or other development of gamelan-karawitan due
to digital technologies, there should be more effective communication among gamelankarawitan stakeholders, which contain the understanding that both an authentic gamelankarawitan and its developments are equally important. That is, both forms of gamelankarawitan should be protected and promoted.
The case study of coffee—Gayo coffee and luwak coffee—represented a positive example
of efforts to protect ICH by means of a GI system. The geographical factors within the
environment warrants a geographical sign, which demonstrates Gayo as the origin, quality
and characteristics of Gayo coffee, encompassing both natural and human factors in its
production. These factors contribute to particular characteristics, features and quality of
the Arabica coffee produced, which generates the reputation of Gayo Arabica coffee.
Luwak coffee is produced from the finest Arabica beans and the wild luwak from the
mountains of Central Aceh. Since the 17th century, when Arabica beans began to be
widely cultivated, the coffee has received an international reputation for its superior
quality and special flavour.4
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Association of Indonesian Coffee Exporters and Industries, ‘Tentang Kopi Luwak’
<www.aeki-aice.org/kopi_luwak_aeki.html> accessed 22 February 2019.
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From the Gayo coffee, it is suggested that the GI system has provided benefits to the GI
society from legal protection, good reputation, managerial and marketing capacity.5 Gayo
coffee represents ICH that is protected by legislation and safeguarded by the community.
Gayo coffee demonstrates how the IP-specific system works, especially GI. As Gayo
Arabica coffee is one of Indonesian most prominent export commodities, of the Kopi
Arabika Gayo GI has been filed with the EU’s OHIM and has been registered as a
community trademark.6 Registration of Gayo Arabica coffee in the EU as a community
trademark is a provision of support for the GI system and makes Kopi Arabika Gayo the
first Indonesian GI to be protected in the EU.7
As for the preservation of Gayo coffee and its sustainability, Jaya and others suggested
that the composite of the Gayo coffee supply chain sustainability index is less sustainable
and that they recommend reengineering the supply chain by considering sustainability
dimensions, which consist of economic, social, environmental and material resources. 8
These activities are important to develop because Gayo coffee productivity in Central
Aceh and Bener Meriah is declining due to climate change and weather factors, which are
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Peter Drahos and Susy Frankel, Indigenous People’s Innovation: Intellectual Property
Pathways to Development (Australian National University E Press, 2012) 184–8.
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becoming increasingly uncertain.9 The decline of productivity has resulted in diminishing
supply to the market as prices keep rising, while coffee hunts among exporters continued
to meet export quotas.10
The luwak coffee example demonstrated ICH that is unprotected and unsafeguarded by
legislation and community. Although there has been Ministerial Regulation for
Agriculture No 37/Permentan/KB.120/6/2015 on Production Method of Luwak Coffee
through Luwak Raising based on Animal Welfare Principle to regulate luwak coffee, the
Indonesian national standards for coffee beans and the Food and Drugs Agency sign for
genuine wild luwak coffee, several challenges remain, including the exploitation of luwak
coffee by counterfeit or artificial luwak coffee (see Chapter 5). For the time being, it seems
that GI mostly protects the specificity of raw materials as influenced by natural factors
and does not protect the product specificity from the natural processing by the luwak
animal.
Luwak coffee is originally a genuine wild coffee, but much of the luwak coffee in the
market is not produced by wild or domesticated luwak. How is it that there is 10 times
more luwak coffee in the market that could be produced by the number of luwak?11 Why
is there no effective control or enforcement with sanctions to address the continued
exploitation of luwak coffee? Gayo coffee does not have the same problem since there is
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Henry Barus and Aldo Bella Putra, ‘Gayo Coffee Export Contract Aceh Reaches Highest
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already an awareness and commitment to it. It has a registered GI, whereas luwak coffee
has not being registered.
It is significant that luwak coffee is not protected or safeguarded in the same way as Gayo
coffee. There is no evidence of the enforcement of the regulation or prosecutions under
the provisions in the regulation. Although the regulation mentions how the coffee
producer should feed the luwak and process the coffee, it does not protect it. The
regulation may be understood as a tool to reach the objective of building community
awareness so that luwak coffee farmers and producers have proper awareness. It is a
valuable tool for luwak coffee farmers who want to abide by it, so that they can produce
luwak coffee. The problem is with unscrupulous farmers who do not really care and
produce counterfeit coffee or coffee by domesticated luwak.
The regulation is one tool to improve the awareness of luwak coffee producers to at least
maintain the good reputation of luwak coffee. Because the product is so valuable, it is an
attractive incentive. The fact that there is no legislation-based protection by being a GI is
problematic. It is suspected that there may be too many vested interests in the luwak coffee
industry. In some respects, luwak coffee is a victim of its own success. Because the price
is so high, there is significant investment and interest in ensuring that its production is not
restricted by regulation. Luwak coffee has been exploited and there is neither safeguarding
nor protection. For example, ‘White Luwak Coffee’, which is a well-known coffee
product, is not even luwak coffee, but it has luwak in its trademark. Why is luwak coffee
not protected? Indonesia views GI as an effective tool. Is this because it is already a case
of vested interests and ensuring that luwak coffee is not protected? There is a significant
contrast between protected Gayo coffee and unprotected luwak coffee.
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To date, Gayo and luwak coffees have not been the subject of litigation within the
Indonesian judicial sysem. However, it is likely that Gayo, luwak, and other Indonesian
coffee brand producers will need to be prepared to protect their brands and products
through litigation as Indonesian coffee becomes increasingly popular and valuable on the
international markets, and counterfeit products and trade marks increase accordingly.
The case studies demonstrated that possible protections for ICH within IP rights are
mostly through copyright, patents and trademarks and GI. Other protections not currently
used include industrial designs, when traditional designs are being used in creating new
designs. Trade secrets also may be used to provide protection to ICH, if the secret
information of ICH that has economic value has been used without consent from the
respected ICH. Further, ICH can overlap in terms of protection, even though the
substantial character among GRTKTCE can be distinguished, such as the use of genetic
resources may include traditional knowledge; whereas TCE can be found as part of
traditional knowledge.
Besides batik, gamelan-karawitan and coffee, Indonesia has significant ICH with
commercial value, which needs to be protected. There are many traditional local
communities, traditional craftspeople and industries that depend on ICH, including
traditional West Nusa Tenggara weaving, East Nusa Tenggara weaving called ikat,
Lampung’s tapis weaving, Tuban’s kedogan and Palembang’s songket. These traditional
ICH products are part of culture, tradition and Indonesian ICH. These products need to be
regulated under Standardisasi Nasional Indonesia (Indonesia’s national goods
standardisation). Future strategies should be created based on the foundation that cultural
assets and traditions need to be protected, maintained and developed.
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Indonesia has enormous potential with natural richness and human resources, for results
in product-based ICH creations. These products are unique and have their own
characteristics and specific qualities, which result not only from natural conditions such
as climate and temperature, but also from human skill. These products are very difficult
to imitate by producers in other regions within and outside the country. Because of the
distinctive quality and characteristic, the producers in the specific regions may be given
the rights to use distinctive signs under a GI regime.
GI protects name of place, name or region and other signs that display the origin of a
particular property. IP that could be protected by GI includes agricultural products,
processed products, handicrafts and anything that fulfils the elements contained in the GI
definition. A GI displays the origin of a particular property based on geographical factors,
including natural factors, human factors or a combination. These factors are contained in
ICH.
Indonesia is rich in natural resources, tradition and traditional knowledge, which are very
valuable for GI protection. As a developing country with abundant germplasm variety,
Indonesia can apply GI over its products and obtain a comparative advantage from GI.
However, the development of the Indonesian GI system was relatively slow until 2008,
prior to which only Kintamani Bali Arabica Coffee had received the first GI registration
certificate. The implementation of Kintamani coffee is one of the success stories of
Indonesia’s GI model, both in its legal protection and in product marketing.12 The
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situation changed after 2008, and by the end of 2011, 12 GIs had been registered,13 and
by 2019, there were 74 GI certificates issued, including 8 foreign GIs. There has been a
steady increase of GI registrations, especially by Indonesian local communities.
As argued in Chapter 6, the IP-specific system may further be utilised for protecting ICH,
especially the GI system and collective marks for non-agricultural ICH, such as
handicrafts and the GI system for restricted-used batik by royal courts and sacred or secret
classification of batik. Attempts to protect ICH should be adjusted to the characteristics
of the ICH and its potential exploitative use. For example, if an ICH does not have
commercial potential in the international market, GI protection may not be necessary.
Instead of carrying out a complicated GI registration procedure, the effectiveness of the
GI protection may not benefit the GI producers.
With a GI system, Indonesia has a number of opportunities to exploit its natural richness
and ICH. The greatest challenge lies in empowering organisations of producers, GI
communities and regional governments. Such empowerment may be necessary because
GI product certification does not depend on individual producers, but depends on the
organisation of producers, GI communities, groups and society. Local governments
should gather data regarding potential GI in their area and undertake feasibility studies of
the relevant GI to be registered or legally protected. It is important for regional
governments to provide education and technical capacity building to producers and local
governments, to provide success stories of the GI protection system being competitive in
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global markets, perfect the GI system infrastructure and to watch for international trade
practices that may present a threat to Indonesian GI.
Similar to other protection regimes of IP rights, GI also requires support from both
producers and central and regional governments. Relatively limited political will and
support from the government is an obstacle. Indonesia might want to consider best
practices from other developing countries, such as Thailand, which has displayed concern
towards GI protection in their territory—in January 2019, there were 115 registered GI,
which is the highest within ASEAN, including 16 international GI and 2 Thailand GI that
are registered in Indonesia and Vietnam.14 The problem of the Indonesian government’s
limited political will and support is worsened by gaps in awareness, understanding and
political will in local government affairs. There is much GI potential that can be found in
regions, but regional governments, producer associations and local communities have not
understood the protection of GI potentials and safeguarding ICH at the same time.
Moreover, there are many associations or stakeholders in one area under the same
geographical region, which creates uncertainty and confusion within society. The
uncertainty in this regard is related to which groups or associations will have the right to
register GI. There is a need for clearer guidelines regarding which groups or associations
will have the right to register a GI or the legal standing of local organisations in a
particular region, which are entitled to file GI applications.
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It is not only associations and groups of producers who can utilise GI, but also traditional
communities that nurture ICH. GI is a collective right, which is related and attached to
traditional communities. However, it will not be easy because GI covers a limited scope,
including the protection of property origin, which is related to particular natural
conditions, human factors or combination, which gives distinguishable characteristics and
quality to the produced goods. To take advantage of this potential, local governments need
to analyse every potential in their region, provide consultation and counselling aid to the
societies, groups or producer associations to protect GI and ensure that the GI protection
can collectively benefit the producers and groups or traditional communities of ICH.
Although Indonesia is rich in potential, unfortunately the GI registration process operates
relatively slowly. It is one of the challenges that needs to be addressed in exercising GI
protection as a performance of the central government, because in some cases,
examination of GI applications is a long process.
8.2.2 Indonesia and the International Arena
As argued in Chapter 3, Indonesia plays an important role in the dialogue and negotiation
on ICH in the international arena. Indonesia’s roles as a leader of a group of countries at
the WIPO IGC on IP and Genetic Resources, Traditional Knowledge and Folklore, at the
WTO and at ASEAN demonstrates its endeavours to generate and lead discussion on key
points of ICH on behalf of group countries and to promote its own interests at the
international level.
However, Indonesia should increase its role at the international level in these
organisations. Based on lessons from Indonesia’s previous role in international
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negotiations, several steps are suggested. In collaboration with other prominent allies such
as India, Indonesia should continue to lobby other countries to have similar perceptions
and position and to determine the best solution by way of adopting a more prudent
approach to opposition countries.
The problem may be that there has not been an engagement for some countries. This
involves a very complex set of questions. The WIPO IGC concerns the interface of
systems of knowledge that are completely different in their conception. Some systems are
based on contract and property, and some systems are based on kinship and custodianship.
Member States need to work on and construct a respectful interface between those
systems, so that a name that would be sacred in one tradition or community cannot be
used for contrary commercial purposes in that system. Francis Gurry argued that there are
many things that would fit into a respectful interface between the two systems, which
could provide a fertile basis to work and construct an international system for the
protection of IP that respects those interests.15
Indonesia should negotiate within ASEAN to put more effort into safeguarding and
protecting ICH in Southeast Asia. In comparison to ASEAN’s performance on the
protection of ICH, Africa as a group performs an active in on the protection of ICH both
regionally and internationally. As part of developing countries, the African group
contribute to efforts on ICH protection. Over the past 17 years, the African group has
developed new ideas, including on traditional knowledge, TCE and access to genetic
resources. It is a dynamic group and its contribution has provided fresh air to developed
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countries’ domination to propose standards of most international IP norms based on their
own IP settings and interests.16 The African nations have recently contributed to and
significantly influenced the contemporary direction of discussions on IP law.17 In
comparison, ASEAN has not adopted any regional treaty on this issue (see Chapter 3).
It is suggested that law could not perform by itself in overcoming gaps and differences
among states within the international arena. There are different interests among states and
it is difficult to include legal protection substance, especially for the issues of GRTKTCE,
because its legal status and surrounding concepts have not been clear enough. A legal
protection that is attempted in the international negotiation forum is highly influenced by
political and economic aspects from member States.
This thesis argued that the harmonisation between international treaties that encompass
ICH and domestic laws on the legal protection of ICH has been a priority for Indonesia.
The harmonisation is demonstrated in the amendments of IP-specific laws for protecting
ICH, such as copyright law, patent law and trademark and GI law, to ensure adequate
harmony of the domestic protection and policies for ICH to conform with international
obligations and to synchronise among multilateral conventions to avoid misplaced
framework (e.g., between WIPO and other conventions) and national legal substances to
minimise gap among regulations.
Kongolo stated that:
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Every ‘single issue’ or ‘particular interest’ about IP is inextricably linked to all the
others. If this is true, then it becomes even more essential that whatever regime for
the protection of IP rights is adopted by the international community, it
incorporates those criteria mentioned earlier: that it is beneficial to all
stakeholders, takes into consideration all their interests and concerns and, in the
end, is well balanced.18
The analysis from the policy-oriented theory of law and approach is also complementary
to this research. Myres S McDougal stated that jurisprudence is a theory about making
social choices, and it is shown on the expectations of countries concerning stable patterns
of behavior made by assertions of control by legal authorities.19 McDougal stated that
policy’s instructions and implementation aims to keep the order of the community and to
achieve the social objectives of the community, which is maximizing shared community
values.20 The international law’s interpretation as a system of creating minimum world
public order, with continued progress toward the development of shared values into an
optimum order is the teleological goal of this theory.21
Regarding safeguarding and protecting ICH in the international arena, an understanding
of wider global audiences on the recognition, significance and value of local communities
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and its traditional cultural system should be extended. 22 Further, the synergy should be
performed at global level among UNESCO, WIPO and the WTO, as well as consistency
and harmonisation between international treaties and the national level on legal
protections for ICH.
In 2014, there was an attempt to plan a GI treaty between the Indonesian government and
the EU with the aim to increase economic growth and to benefit both parties.23 Indonesia
has recognised and granted protection for several GI from Europe, including Champagne
and Parmagiano Reggiano. The potential of having reciprocal GI protection will not only
benefit both parties, especially in expanding export markets, but also will be a positive
promotion for the GI system.
In terms of a GI product as a trade commodity, Indonesia has already raised concerns in
protecting IP rights, especially related to national GI products. In its development, EU has
invited Indonesia to conduct trade cooperation for GI products. If Indonesia accepts the
EU’s invitation, Indonesian GI products will be protected and marketed in the EU
market.24 Currently, Indonesia has relatively very few registered and protected GI
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products, especially when compared with EU countries that have many registered GI
products. It was suggested by DGIP that the free trade negotiations between Indonesia
and EU on GI raises concerns that later there will be many of EU’s GI products entering
Indonesia, while only a few of Indonesia’s GI products will be entering Europe. There is
potential imbalance because of the small number of registered GI in Indonesia.25 Many
listed GI across the various EU member states include the protected ‘agricultural or
foodstuffs and non-agricultural products or handicrafts’,26 such as ceramics, lace and
carvings. This would provide more benefit to the EU than to Indonesia.
However, it needs to be considered that with this negotiation, Indonesia’s GI will be
protected in EU member states. Therefore, this negotiation will be beneficial for
Indonesia. It is a great opportunity for Indonesian GI products to enter broader markets.

8.3 Future Development Agenda, Initiatives and Recommendations
Chapter 7 of this thesis argued that the main future direction for protecting Indonesian
ICH might be to foster the enactment of a law dedicated to ICH and IP. Besides the
cultural emphasis, such a law would be expected to have legal protection provisions with
an emphasis on IP and international trade law. Indonesia may still call for a
comprehensive specific law concerning the protection of ICH, which has more emphasis
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on ICH and IP, rather than a cultural accent, which is currently provided by the Cultural
Advancement Law.
The draft of the TKTCE bill is currently held by the Regional Representative Council.
The Cultural Advancement Law and the Draft TKTCE Bill have a close relationship in
terms of their subject matter since the bill contributed substantial content to the law.
However, there are important gaps between the two, which will affect ICH protection in
Indonesia.
The bill promotes a cultural approach to the safeguarding of ICH. However, the bill was
largely disregarded once the Cultural Advancement Law was enacted. The fact that the
bill is not included in the current National Legislative Program 2015–2019 means that it
will not be prioritised and prepared for submission and possible enactment within the term
of that program. The program for 2020–2024 is still in the discussion stage and the future
of the bill is very uncertain.27
There are still a number of possible options for the bill and even for the DGIP version.
First, the positive substantive content in both draft statutes that are currently not addressed
by the Cultural Advancement Law could still be included in the law by a series of
amendments. Second, these matters of substance have the potential to be included and
stipulated in a sui generis law to protect ICH. Third, the bill and/or the DGIP version
might be resurrected. Finally, more likely is that neither version will eventually re-emerge
in similar or amended form to be enacted. The reason why the Draft TKTCE Bill was
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written when the Cultural Advancement Law was in progress is unclear. It may have
occurred because of a lack of clear and agreed vision and broad governmental
commitment to ICH and TKTCE protection or because of inter-ministerial politics and
rivalries, combined with Indonesian bureaucratic machinery, which played the major role
in this process.
Cultural communities are waiting for the Cultural Advancement Law to be fully
implemented,28 including corresponding government regulations, which need to be
immediately enacted. This will provide a legal umbrella and support for each region and
societal element to strive for local wisdom value and cultural elements. The government
is also expected to finish the masterplan of cultural advancement, which is expected to
come into existence two years after the law is enacted.29
The Traditional Cultural Expressions Regulation Draft faces an obstacle in its drafting
process even though it is significant as the implementing regulation to the copyright law
to protect TCE. The regulation introduces the concept of a tiered approach to TCE rights,
which is important for TCE protection. Ruth Okediji suggested that the TCE protection
will be categorised as being sacred, secret, closely held, widely held, diffused or publicly
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available.30 Each TCE category may have different approaches to protect TCE from robust
property rights (e.g., economic and moral) to rights of attribution and public domain.31
The regulation draft proposes that sacred TCE refers to the TCE considered as holy, taboo
or abstinent by TCE custodians. A secret TCE may refer to the TCE whose secret is kept
by TCE custodians and/or other parties having the authority based on the law and adat
norms to keep it secret. A widely diffused TCE may refer to TCE that has been widely
utilised and/or publicly available, but not in the public domain. A closely held TCE may
refer to TCE that has been utilised as a part of living culture and/or daily guidelines.
The regulation draft proposes that anyone may utilise TCE contained in the TCE database,
provided that they specify the origins of TCE custodians, keep the value, meaning and
identity of TCE and have regard for the living values in the caretaker communities. When
the utilisation of the respected TCE has sacred, secret and closely held characteristics, the
utilisation shall require written permission from TCE custodians.
As one example of cooperation with and support from the WIPO, the National IP Strategy
is also being drafted. The drafting involves most of the national IP stakeholders, including
academics, experts, entrepreneurs, local communities and regional government to draw
on Indonesia’s long-term IP strategy, which aims to approach Indonesia’s IP development
agenda and initiatives in a more systemic way. Currently, with the absence of such an
integrated strategy, the IP law and policy implementation may still be at the sectoral level.
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The development agenda and initiative should be accentuated more into action, such as
central and regional governments regulating ownership of local traditional ICH under IP
communal ownership or other legal ownership mechanisms. The central government
commenced the 2018 annual national campaign for registering GI across the Indonesian
region and promoting Indonesia’s GI-labelled products internationally.32 This initiative
could be extended to collective IP rights, which would be uncomplicated and more
feasible to be performed by regional governments to protect a region’s special
characteristics of ICH.
The lesson learned from an attempt by regional governments and local communities for
potential further ICH protection is demonstrated by the model initiative by the Yogyakarta
Special Province on the branding of ICH of JogjaMark, 100%Jogja and JogjaTradition.
The model initiative attempted to synergise the concept of safeguarding and protecting
ICH through IP protection of trademarks. The model may be feasible for protecting ICH
by the licensing mechanism under trademark protection given by the regional
government. However, since the initiative is relatively new, in terms of economic and
social development, it has not been yet demonstrated to improve business profitability and
enable net job creation. Initiatives by regional governments have been carried out in other
regions, such as in several cities in Central Java on branding and in Bali on protecting
ICH through communal IP inventory.33
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The provisions as regional legal framework may be sufficient to guarantee a minimum
level of effective ICH protection. However, IP enforcement capacity building is not in
line with ICH protection challenges in Indonesia. Several challenges remain, including
limited public awareness and insufficient knowledge of the significance of IP, including
by local or traditional communities of the respected ICH, government officials, judiciaries
and the general public; inadequacy of the legislation not being drafted effectively; a lack
of human resources, funding and practical experience in the enforcement of IP for
protecting ICH; and systemic problems that result from insufficient coordination among
government departments.
Other examples of action include regional governments and GI experts in universities
providing assistance to local communities, such as batik creators, in the development of
their batik, and regional governments preserving and protecting ICH under regional
government regulations, such as regional regulation on hand-drawn or stamped batik attire
for government official, workers and students in a region. These are examples of
empowering regional government, regional policy-making, NGOs, adat society or
communities and other ICH stakeholders at the regional level to safeguard and protect
ICH in their regions. Further, it is suggested to conduct efforts to strengthen agendas and
initiatives, such as databases and misappropriation, and to regularly remind stakeholders
that such issues are urgent.
It is suggested that ICH and IP dissemination will increase Indonesian public awareness
for safeguarding and protecting ICH and having IP protection for ICH is essential. It is
recommended to put into action the registration as long as possible of Indonesian ICH
under the most protective IP system possible, such as collective mark, GI or other IP
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systems, for natural resources, plants and cultural expressions. At the least, it is proposed
to create comprehensive ICH documentation, inventories or databases, which are
available in Indonesian language and English, as the main international language
accessible to the public, which can be used as a basis for opposing, declining, refusing or
rejecting abusive IP registrations. The latter may be significant because IP ownership aims
to provide certainty for the legal ownership of the ICH concerned and the legal protection
that belongs to IP owners.
ICH issues and challenges faced at national and regional levels should be planned,
managed, well-coordinated and worked out in more integrated ways among government
departments. The agendas and initiatives on ICH must be performed with more synergy,
by creating a coordinated, integrated and comprehensive approach at the national level
among government ministries and agencies, especially to unravel sectoral egos within
government infrastructure.
Efforts in the safeguarding and protection of ICH are still largely carried out at the sectoral
level by several government ministries under the perceptions, notions, functions and roles
of each ministry. The safeguarding and protection of ICH would be enhanced if there was
one national institution, which consisted of several ministries and related organisations
together, so that their efforts could be more systematic. If one national body is not
achievable, each ministry should have their tasks, roles and functions in safeguarding and
protecting ICH, which are stipulated by coordinated guidelines provide by the State.
Further, there should be a secretariat or joint office, in which the representatives of every
ministry can work under one command. The said secretariat or office should have a strong
legal basis, which grants operational authority, a selected officer, who understands
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problems and technicalities should not be changed frequently and to have a joint
budgetary plan from several ministries. The secretariat or joint office will also coordinate
with the technical implementation unit, regional service offices and local governments, to
provide counselling and direct the agenda on ICH, including the management of ICH
database.
The government is supposed to create a link so that the inventory scattered among several
institutions, be it in the central or local governments, could become one integrated
database. In this way, IP applicants can gain easier access to conduct initial searches and
advanced searches when necessary. An integrated database will also help the work of
assessors and examiners in DGIP to finish their work. Starting from simple task such as
this, the conflict between ICH, IP and trade, both directly and indirectly, can be addressed.
An IP system will not influence a society if there is insufficient strategy to support
entrepreneurship, innovation and creativity. Matthew Fenech reported that IP Australia
has launched a new IP toolkit and a new platform for IP rights, which connects to all
trading platforms and makes it easier for research companies and universities to
commercialise their ideas.34 For Australia, innovation is central to successfully
transitioning from manufacturing industries to the service sector and knowledge-intensive
industries.35 Indonesia is also undergoing a transition while its economy is still growing,
from natural resources–based commodities to human resources and creative economy. As
such, Indonesia needs to focus on its IP-related ICH potential and rethink its strategy. As
Australia has done, Indonesia needs to make a synergy among IP and ICH stakeholders,
34
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to promote greater collaboration among ICH communities, universities and industries.
This is necessary not only to protect and to safeguard ICH, but to also increase Indonesia’s
global competitiveness and productivity. Even in Australia, companies, especially small
businesses, report difficulties in accessing information regarding available public-sector
IP and in making appropriate contact with research agencies.36 Indonesia’s MSMEs face
similar issues.
To compete in the knowledge economy,37 analysing the value of the legal protection is
strategically

important.

Legal

enforcers

and

policy-makers

should

include

multidisciplinary experts to strengthen the reasoning of legal protection and to ensure that
people are well-informed. This should be done to pierce the veil of the failures of legal
protection, especially the legal awareness of people to register their IP in Indonesia.38
The approach to knowledge value chain also can be useful to help transform data to
information, from information to knowledge, from knowledge to intelligence, from
intelligence to decision, from decision to action and from action to value.39 Moreover, in
the case of providing GI protection to coffee and chocolate, farmers provide value not
only to the product but also to the place of origin and the story behind the products. 40
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8.4 Concluding Remarks
Foreign access to Indonesia’s markets through international trade activity affects the
safeguarding of Indonesia’s ICH. In this setting, there is a paradox between ICH as a
world heritage and ICH products being trade commodities. As a world heritage, ICH
should be available to diverse communities. However, as trade commodities, ICH
products require legal protection measures to safeguard them from exploitative
international trade activity and their creators also need the same protections.
Although Indonesia has ratified international treaties and enacted ICH legislation in both
IP-specific and non-IP-specific frameworks, with no specific and comprehensive legal
protection on ICH, the current status of the safeguarding and protection of ICH remains
inadequate. This is due to limited government political will in making specific and
comprehensive laws to protect ICH and people’s inadequate awareness of the value of
safeguarding ICH, as well as limited legal infrastructure. These factors have led to an
unsuccessful implementation of the law on the issue.
A major failing of Indonesia is that there has been no implementing of corresponding
regulations. Because the judiciary is not enforcing the law and the central and local
governments are not providing resources to do so, what it could be doing and the
opportunities to improve the system are important. The central government should make
improvements in the legislation on ICH, national strategy, funding and legal
infrastructure. At the same time, regional governments should place greater emphasis on
education and the facilitation and promotion of ICH. Finally, local communities should

Indications?’ (A report prepared for the International Intellectual Property Institute,
Washington, D.C., 2009) 1.
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increase awareness, promotion, identification, encouragement, cooperation in two
directions between the government and custodians of respective ICH.
People and local communities may be the most important element of ICH because they
live with the knowledge, customs, practices and values in their respective local
communities. It may be justifiable to provide safeguarding and protection by considering
their best interests. For that reason, awareness and knowledge of all stakeholders on the
issue should be improved and a specific law on ICH with a more integrated and
comprehensive approach should be enacted. Above all, Indonesian values, which are alive
in the society and the local community value system, should be essential foundations for
direction, basic policy and the development of Indonesian national law for the common
good.
The destination of safeguarding and protecting ICH in Indonesia appears to be a journey
with an indefinite navigation system. The discussion regarding the emergent
understanding and importance of safeguarding and protecting ICH in Indonesia may
determine that ICH stakeholders should make further efforts. The impetus, creation,
introduction, administration and implementation of legislation in each of the relevant IPspecific and the non-IP-specific legal frameworks related to ICH may help to foster
Indonesia’s competence in safeguarding and protecting ICH. The lessons learned from
the case studies and initiatives by regional governments may help to develop a more
sufficient and comprehensive positive and normative protection and policies for ICH,
which will assist the aim of safeguarding and protecting ICH to illuminate Indonesia’s
future.
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Garis-garis Besar Haluan Negara [People’s Consultative Assembly of the Republic of Indonesia
Decree No IV/MPR/1999 on Broad Guidelines for the Nation’s Direction]
Ketetapan Majelis Permusyawaratan Rakyat Republik Indonesia Nomor MPR/II/1998 tentang
Garis-garis Besar Haluan Negara [People’s Consultative Assembly of the Republic of Indonesia
Decree No II/MPR/1998 on Broad Guidelines for the Nation’s Direction]
Undang-Undang Republik Indonesia Nomor 5 Tahun 2017 tentang Pemajuan Kebudayaan [Law
No 5 of 2017 on Cultural Advancement]
Undang-Undang Republik Indonesia Nomor 20 Tahun 2016 tentang Merek dan Indikasi
Geografis [Law No 20 of 2016 on Trademarks and Geographical Indications]
Undang-Undang Republik Indonesia Nomor 13 Tahun 2016 tentang Paten [Law No 13 of 2016
on Patents]
Undang-Undang Republik Indonesia Nomor 9 Tahun 2015 tentang Perubahan Kedua atas
Undang-Undang Nomor 23 Tahun 2014 tentang Pemerintahan Daerah [Law No 9 of 2015 on the
Second Amendment of Law No 23 of 2014 on Regional Government]
Undang-Undang Republik Indonesia Nomor 28 Tahun 2014 tentang Hak Cipta [Law No 28 of
2014 on Copyright]
Undang-Undang Republik Indonesia Nomor 23 Tahun 2014 tentang Pemerintahan Daerah [Law
No 23 of 2014 on Regional Government]
Undang-Undang Republik Indonesia Nomor 11 Tahun 2013 tentang Ratifikasi Pengesahan
Protokol Nagoya tentang Akses pada Sumber Daya Genetik dan Pembagian Keuntungan yang
Adil dan Seimbang yang Timbul dari Pemanfaatannya atas Konvensi Keanekaragaman Hayati)
[Law No 11 of 2013 on the Ratification of the Nagoya Protocol on Access to Genetic Resources
and the Fair and Equitable Sharing of Benefits Arising from Their Utilisation to the Convention
on Biological Diversity]
Undang-Undang Republik Indonesia Nomor 13 Tahun 2012 tentang Keistimewaan Daerah
Istimewa Yogyakarta [Law No 13 of 2012 on Special Authority of Yogyakarta Special Province]
Undang-Undang Republik Indonesia Nomor 12 Tahun 2011 tentang Pembentukan Peraturan
Perundang-undangan [Law No 12 of 2011 on the Formation of Legislation]
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Undang-Undang Republik Indonesia Nomor 11 Tahun 2010 tentang Cagar Budaya [Law No 11
of 2010 Cultural Heritage]
Undang-Undang Republik Indonesia Nomor 17 Tahun 2007 tentang Rencana Pembangunan
Jangka Panjang Nasional Tahun 2005–2025 [Law No 17 of 2007 on Long-Term Planning of
National Development 2005–2025]
Undang-Undang Republik Indonesia Nomor 19 Tahun 2002 tentang Hak Cipta [Law No 9 of
2002 on Copyright]
Undang-Undang Republik Indonesia Nomor 15 Tahun 2001 tentang Merek [Law No 15 of 2001
on Trademarks]
Undang-Undang Republik Indonesia Nomor 14 Tahun 2001 tentang Paten [Law No 14 of 2001
on Patents]
Undang-Undang Republik Indonesia Nomor 29 Tahun 2000 tentang Perlindungan Varietas
Tanaman [Law No 29 of 2000 on Plant Variety Protection]
Undang-Undang Republik Indonesia Nomor 21 Tahun 1961 tentang Merek Perusahaan dan
Merek Perniagaan [Law No 21 of 1961 on Company Marks and Commercial Marks]
Undang-Undang Republik Indonesia Nomor 9 Tahun 1955 tentang Perubahan Undang-Undang
Republik Indonesia Nomor 3 Tahun 1950 tentang Pembentukan Daerah Istimewa Yogyakarta
[Law No 9 of 1955 on the Amendment of Law No 3 of 1950 on the Formation of Yogyakarta
Special Province]
Undang-Undang Republik Indonesia Nomor 3 Tahun 1950 tentang Pembentukan Daerah
Istimewa Yogyakarta [Law No 3 of 1950 on the Formation of Yogyakarta Special Province]

Government, Presidential and Ministerial Regulation
Peraturan Pemerintah Republik Indonesia Nomor 66 Tahun 2015 tentang Museum [Government
Regulation No 66 of 2015 on Museum]
Peraturan Pemerintah Republik Indonesia Nomor 51 Tahun 2007 tentang Indikasi Geografis
[Government Regulation No 51 of 2007 on Geographical Indications]
Peraturan Presiden Republik Indonesia Nomor 72 Tahun 2015 tentang Perubahan atas Peraturan
Presiden Republik Indonesia Nomor 6 Tahun 2015 tentang Badan Ekonomi Kreatif Industri
[Presidential Regulation No 72 of 2015 on the Amendment of Presidential Regulation No 6 of
2015 on the Creative Economy Agency]
Peraturan Presiden Republik Indonesia Nomor 56 Tahun 2015 tentang Kementerian Luar Negeri
[Presidential Regulation No 56 of 2015 on Ministry of Foreign Affairs]
Peraturan Presiden Republik Indonesia Nomor 44 Tahun 2015 tentang Kementerian Hukum dan
Hak Asasi Manusia [Presidential Regulation No 44 of 2015 on Ministry of Law and Human
Rights]
Peraturan Presiden Republik Indonesia Nomor 14 Tahun 2015 tentang Kementerian Pendidikan
dan Kebudayaan [Presidential Regulation No 14 of 2015 on Ministry of Education and Culture]
Peraturan Presiden Republik Indonesia Nomor 6 Tahun 2015 tentang Badan Ekonomi Kreatif
Industri [Presidential Regulation No 6 of 2015 on the Creative Economy Agency]
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Peraturan Presiden Republik Indonesia Nomor 87 Tahun 2014 tentang Peraturan Pelaksanaan
Undang-Undang Nomor 12 Tahun 2011 tentang Pembentukan Peraturan Perundang-undangan
[Presidential Regulation No 87 of 2014 on Implementing Regulation to Law No 12 of 2011 on
the Formation of Legislation]
Peraturan Presiden Republik Indonesia Nomor 92 Tahun 2011 tentang Perubahan Kedua
Peraturan Presiden Republik Indonesia Nomor 24 Tahun 2010 tentang Kedudukan, Tugas dan
Fungsi Kementerian Negara serta Susunan Organisasi, Tugas dan Fungsi Eselon I Kementerian
Negara [Presidential Regulation No 92 of 2011 on the Second Amendment of Presidential
Regulation No 24 of 2010 on Positions, Tasks and Functions of the State Ministries, and
Organisational Structures, Tasks, and Functions of Echelon I of the State Ministries]
Peraturan Presiden Republik Indonesia Nomor 78 Tahun 2011 tentang Pengesahan Konvensi
tentang Proteksi dan Promosi Keanekaragaman Ekspresi Budaya [Presidential Regulation No 78
of 2011 on the Ratification of Convention on the Protection and Promotion of the Diversity of
Cultural Expressions]
Peraturan Presiden Republik Indonesia Nomor 24 Tahun 2010 tentang Kedudukan, Tugas dan
Fungsi Kementerian Negara serta Susunan Organisasi, Tugas dan Fungsi Eselon I Kementerian
Negara [Presidential Regulation No 24 of 2010 on Positions, Tasks and Functions of the State
Ministries, and Organisational Structures, Tasks, and Functions of Echelon I of the State
Ministries]
Peraturan Presiden Republik Indonesia Nomor 78 Tahun 2007 tentang Pengesahan Konvensi
untuk Perlindungan Warisan Budaya Takbenda [Presidential Regulation No 78 of 2007 on the
Ratification of Convention for the Safeguarding of the Intangible Cultural Heritage]
Keputusan Presiden Republik Indonesia Nomor 9 Tahun 2015 tentang Program Penyusunan
Peraturan Pemerintah Tahun 2015 [Presidential Decree No 9 of 2015 on Program for
Government Regulation Drafting 2015]
Keputusan Presiden Republik Indonesia Nomor 3 Tahun 1993 tentang Satwa dan Bunga Nasional
[Presidential Decree No 4 of 1993 on National Animals and Flowers]
Peraturan Menteri Lingkungan Hidup dan Kehutanan Nomor P.2/MenLHK/Setjen/Kum.1/1/2018
tentang Akses pada SDG Spesies Liar dan Pembagian Keuntungan atas Pemanfaatannya
[Ministerial Regulation for Environment and Forestry No P.2/MenLHK/Setjen/Kum.1/1/2018 on
Access to Genetic Resources and Sharing of Benefit Arising from Their Utilisation]
Peraturan Menteri Hukum dan Hak Asasi Manusia Republik Indonesia Nomor 13 Tahun 2017
tentang Data Kekayaan Intelektual Komunal [Ministeral Regulation Law and Human Rights No
13 of 2017 on Communal Intellectual Property Data]
Peraturan Menteri Pariwisata Republik Indonesia Nomor 11 Tahun 2017 tentang Organisasi dan
Tata Kerja Kementerian Pariwisata [Ministerial Regulation for Tourism No 11 of 2017 on
Organisation and Working Procedure of Ministry of Tourism]
Peraturan Menteri Pertanian Republik Indonesia Nomor 37/Permenten/KB.120/6/2015 tentang
Cara Produksi Kopi Luwak melalui Pemeliharaan Luwak yang Memenuhi Prinsip Kesejahteraan
Kesejahteraan Hewan [Ministerial Regulation for Agriculture No 37/Permentan/KB.120/6/2015
on Production Method of Luwak Coffee through Luwak Raising based on Animal Welfare
Principle]
Peraturan Menteri Hukum dan Hak Asasi Manusia Republik Indonesia Nomor 20 Tahun 2015
tentang Tata Cara dan Prosedur Pengharmonisasian, Pembulatan, dan Pemantapan Konsepsi
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Rancangan Peraturan Perundang-undangan [Minister of Law and Human Rights Regulation No
20 of 2015 on Setting and Procedures for Concept Harmonisation, Integration, Stabilisation of
Legislation Draft]
Peraturan Menteri Pendidikan dan Kebudayaan Republik Indonesia Nomor 10 Tahun 2014
tentang Pedoman Pelestarian Tradisi [Ministerial Regulation for Education and Culture No 10 of
2014 on Guideline for Tradition Preservation]
Peraturan Menteri Pendidikan dan Kebudayaan Republik Indonesia Nomor 106 Tahun 2013
tentang Warisan Budaya Takbenda Indonesia [Ministerial Regulation for Education and Culture
No 106 of 2013 on Indonesia’s Intangible Cultural Heritage]
Peraturan Menteri Perindustrian Republik Indonesia Nomor 74/M-IND/PER/9/2007 tentang
Penggunaan Batikmark ‘Batik Indonesia’ pada Batik Buatan Indonesia [Ministerial Regulation
for Industry No 74/M-IND/PER/9/2007 on the Use of ‘Batik Indonesia’ Batikmark on Batik Made
In Indonesia]
Peraturan Menteri Perindustrian Republik Indonesia Nomor 46/M-IND/PER/6/2006 tentang
Organisasi dan Tata Kerja Balai Besar Kerajinan dan Batik [Ministry of Industry Regulation No
46/M-IND/PER/6/2006 on Organisation and Working Procedure of Centre for Handicraft and
Batik]
Peraturan Kepala Badan Ekonomi Kreatif Republik Indonesia Nomor 1 Tahun 2015 tentang
Organisasi dan Tata Kerja Badan Ekonomi Kreatif [Head of Creative Economy Agency
Regulation No 1 of 2015 on Organisation and Working Procedure of Creative Economy Agency]
Peraturan Direktur Jenderal Industri Kecil dan Menengah Nomor Nomor 71/IKM/KEP/9/2009
tentang Petunjuk Teknis Penggunaan Batikmark ‘Batik Indonesia’ pada Batik Buatan Indonesia
[Director General for Small and Medium Industry Regulation No 71/IKM/KEP/9/2009 on
Technical Instructions for the Use of ‘Batik Indonesia’ Batikmark on Batik Made In Indonesia]

Regional Government Regulation
Peraturan Daerah Istimewa Yogyakarta Nomor 4 Tahun 2011 tentang Tata Nilai Budaya
Yogyakarta [Yogyakarta Regional Regulation No 4 of 2011 on Cultural Values of Yogyakarta]
Peraturan Gubernur Daerah Istimewa Yogyakarta Nomor 21 Tahun 2017 tentang Penggunaan
Merek JogjaMark, 100%Jogja and JogjaTradition sebagai Co-Branding Produk Daerah
[Yogyakarta Governor Regulation No 21 of 2017 on The Use of JogjaMark, 100%Jogja and
JogjaTradition Trademarks as Local Product Co-Branding]
Peraturan Gubernur Daerah Istimewa Yogyakarta Nomor 10 Tahun 2015 tentang Brand/Logo
Daerah Istimewa Yogyakarta [Yogyakarta Governor Regulation No 10 of 2015 on Yogyakarta
Special Province’s Brand/Logo of ‘Jogja Istimewa’]

Bill, Regulation and Policy Drafts
Rancangan Undang-Undang tentang Pengetahuan Tradisional dan Ekspresi Budaya Tradisional
[Draft Traditional Knowledge and Traditional Cultural Expressions Bill—the Draft TKTCE Bill]
Rancangan Undang-Undang tentang Perlindungan dan Pemanfaatan Kekayaan Intelektual
Pengetahuan Tradisional dan Ekspresi Budaya Tradisional [Draft Protection and Utilisation of
Intellectual Property Protection of TKTCE Bill—DGIP version]
Rancangan Peraturan Pemerintah tentang Ekspresi Budaya Tradisional [Traditional Cultural
Expressions Regulation Draft—the TCE Regulation Draft]
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Rancangan Strategi Kekayaan Intelektual Nasional Indonesia [Indonesian National Intellectual
Property Strategy—the National IP Strategy Draft]

Government Reports
Directorate of Heritage and Cultural Diplomacy, ‘Panduan Pencatatan, Penetapan dan Pengusulan
Warisan Budaya Takbenda Indonesia’ (Directorate General of Culture, Ministry of Education and
Culture, 2015)
Directorate of History and Traditional Value, Kongres Kebudayaan 1991: Kebudayaan Nasional
Kini dan di Masa Depan (Department of Education and Culture, 1991)
Hartini, Sri, ‘Kebijakan Direktorat Kepercayaan terhadap Tuhan YME dan Tradisi terkait Warisan
Budaya Takbenda (WBTB)’ (Presentation of the Director of Directorate of Belief in the Almighty
God and Tradition, Directorate General of Culture, Ministry of Education and Culture, 2017)
Indonesian Independence Preparations Investigative Assembly and Indonesian Independence
Preparatory Committee, ‘Himpunan Risalah Sidang-sidang yang berhubungan dengan
Penyusunan Undang-Undang Dasar 1945’ [Minutes of Meeting on the Drafting of the 1945
Constitution] (State Secretariat of the Republic of Indonesia, 1945)
Indonesian National Standard (SNI) 0239:2014 on Definitions and Terms of Batik
Indrawati, Dewi, ‘Country Report: Indonesia: Mechanism for Safeguarding of Intangible Cultural
Heritage
in
Indonesia’
(Department
of
Culture
and
Tourism,
2008)
<https://www.accu.or.jp/ich/en/training/country_report_pdf/country_report_indonesian.pdf>
Ministry of Cooperatives and Small and Medium Enterprises, ‘Sandingan Data UMKM 2012–
2017’
<http://www.depkop.go.id/uploads/tx_rtgfiles/SANDINGAN_DATA_UMKM_20122017_.pdf>
Ministry of Education and Culture, ‘Statistik Kebudayaan dan Bahasa 2019’ (Centre for Data and
Statistic on Education and Culture, Ministry of Education and Culture, 2019)
---- ‘Indonesia Quadrennial Periodic Report 2016 UNESO Convention 2005: Protection and
Promotion of the Diversity and Cultural Expressions’ (Ministry of Education and Culture, 2016)
Ministry of National Development Planning, ‘Rencana Pembangunan Jangka Menengah Tahun
2015–2019’ [Mid-Term Planning of National Development 2015-2019]
Ministry of Trade, ‘Export News Indonesia: Indonesian Wooden Handicraft’ (Directorate General
of National Export Development, Ministry of Trade, March 2015 ed)
Narjoko, Dionisius A, Anas, Titik and Aswicahyono, Haryo, Ekonomi Kreatif: Kekuatan Baru
Indonesia Menuju 2025: Rencana Pengembangan Kerajinan Nasional 2015–2019 (Creative
Economy: A New Force for Indonesia Leads Up 2025: National Craft Development Plan 2015–
2019) (Republik Solusi)
Office for National Development Planning, Ministry of National Development Planning, ‘Visi
dan Arah Pembangunan Jangka Panjang (PJP) Tahun 2005–2025’ [Vision and Direction for LongTerm Planning of National Development 2005–2025]
Priyono, Umar, ‘Pelestarian Pengetahuan Traditional dan Ekspresi Budaya Tradisional Daerah
Istimewa Yogyakarta’ (Presentation on behalf of the Regional Services Office for Culture,
Focused Group Discussion on IP Rights for Performing Arts, Regional Services Office for Trade
and Industry, Yogyakarta, 12 September 2017)
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Putra, Andi Irman, ‘Penulisan Kerangka Ilmiah tentang Peran Prolegnas dalam Perencanaan
Pembentukan Hukum Nasional Berdasarkan UUD 1945 (Pasca Amandemen)’ (Ministry of Law
and Human Rights, 2008)
Regional Services Office for Industry and Trade, ‘Co-Branding Granted 2018’ (Yogyakarta
Special Province)
Sub Directorate of Intangible Cultural Heritage, Directorate of Heritage and Cultural Diplomacy,
‘Programs of the Sub Directorate of Intangible Cultural Heritage 2017’ (Ministry of Education
and Culture, 2017)
The Regional Government of North Sumatera, ‘Direktori Kesenian Sumatera Utara’ [Directory of
Art North Sumatera] (Regional Services Office for Culture and Tourism North Sumatera,
Palembang, 2006)

Court Cases
Putusan Mahkamah Agung Nomor 823 K/Pid.Sus/2009 John Hardy, Ltd. Melawan I Ketut Deni
Aryasa) [Supreme Court of Indonesia Decision No 823 K/Pid.Sus/2009, John Hardy, Ltd. vs. I
Ketut Deni Aryasa]

1.2

International Sources

Regional Sources
ASEAN Charter (entered into force 15 December 2008)
ASEAN, ASEAN Economic Community Blueprint 2025
ASEAN, ASEAN Socio-Cultural Community Blueprint 2025
ASEAN, The ASEAN Intellectual Property Rights Action Plan 2016–2025: Meeting the
Challenges of “One Vision, One Identity, One Community” through Intellectual Property

International Conventions
Agreement on Trade Related Aspects of Intellectual Property Rights (effective 1 January 1995)
Convention on the Protection and Promotion of the Diversity of Cultural Expressions (adopted
20 October 2005)
Convention for the Safeguarding of the Intangible Cultural Heritage (adopted 17 October 2003
and entered into force 2006)
Convention Establishing the World Intellectual Property Organization (signed 14 July 1967,
entered into force 1970 and amended 1979)
Decision of the Intergovernmental Committee for the Safeguarding of the Intangible Cultural
Heritage (Baku, Azerbaijan, 2–7 December 2013)
General Agreement on Tariffs and Trade (signed 30 October 1947)
General Agreement on Trade in Services (entered into force January 1995)
International Cultural Tourism Charter: Managing Tourism at Places of Heritage Significance
(adopted by International Council on Monuments and Sites/ICOMOS in Mexico, October 1999)
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Lisbon Agreement for the Protection of Appellations of Origin and Their International
Registration of 31 October 1958 (revised at Stockholm 14 July 1967 and amended 28 September
1979)
Paris Convention for the Protection of Industrial Rights (adopted 1883)
United Nations Declaration on the Rights of Indigenous Peoples (adopted 13 September 2007)
Secretariat of the Convention on Biological Diversity, ‘Decision VIII/5 E on Article 8(j) and
related provisions: Development of elements of sui generis systems for the protection of the
knowledge, innovations and practices of indigenous and local communities’ (Notification, 27 June
2006)

International Reports
New Zealand Intellectual Property Office, ‘Practice Guidelines: Māori Advisory Committee and
Māori
Trade
Marks’
<https://www.iponz.govt.nz/about-ip/trade-marks/practiceguidelines/current/maori-advisory-committee-and-maori-trade-marks/>
Organisation for Economic Co-operation and Development, ‘National Intellectual Property
Systems, Innovation and Economic Development with Perspectives on Colombia and Indonesia’
(OECD, 2014)
UNESCO/WIPO, Model Provisions for National Laws on the Protection of Expressions of
Folklore Against Illicit Exploitation and Other Prejudicial Actions (UNESCO/WIPO, 1985)
WIPO, ‘Chair’s text on GRs and ATK’ (WIPO/GRTKF/IC/40/CHAIR TEXT, 7 June 2019)
<https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=438199>
---- ‘Consolidated Document Relating to Intellectual Property and Genetic Resources’
(WIPO/GRTKF/IC/40/6,
9
April
2019)
<https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=433262>
---- ‘Customary Law and Traditional Knowledge’ (Background Brief No 7, 2016) 3
<https://www.wipo.int/edocs/pubdocs/en/wipo_pub_tk_7.pdf>
---‘GI
in
Indonesia’
<www.wipo.int/edocs/mdocs/geoind/en/wipo_geo_yty_17/wipo_geo_yty_17_21.pdf>
---- ‘Glossary of Key Terms Related to IP and GRTKTCE’ (Intergovernmental Committee (IGC)
on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, 35th
Session, Geneva, 19–23 March 2018 (WIPO/GRTKF/IC/35/INF/7 16 January 2018) Annex, 39
<www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_35/wipo_grtkf_ic_35_inf_7.pdf>
---‘IGC
40
Summary’
(25
<https://www.wipo.int/tk/en/news/igc/2019/news_0009.html>

June

2019)

---- ‘The Consolidated Document relating to Intellectual Property and Genetic Resources REV. 2
(clean)’ (29 June 2018, at 12:30pm)
---‘The
Protection
of
Traditional
Cultural
Expressions:
(WIPO/GRTKF/IC/40/19,
19
June
<https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=439151>

Draft

Articles’
2019)

---- ‘The Protection of Traditional Knowledge: Draft Articles’ (WIPO/GRTKF/IC/40/18, 19 June
2019) <https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=439126>
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---- ‘Traditional Knowledge: Operational Terms and Definitions’, Third Session, Geneva, 13–21
June
2012
(WIPO/GRTKF/IC/3/9,
20
May
2002)
<www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_3/wipo_grtkf_ic_3_9-main1.doc>
---- ICG on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore,
15th Session, Geneva, 7–11 December 2009 (Report, WIPO/GRTKF/IC/15/7, 14 May 2010)
---- IGC on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore,
‘Protection of Traditional Knowledge: Draft Articles’, 28th Session, Geneva, 7–9 July 2014
(WIPO/GRTKF/IC/28/5, 2 June 2014)
---- IGC on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore,
‘The Consolidated Document Relating to Intellectual Property and Genetic Resources’ (3 June
2016) 35th Session, 19–23 March 2018 (WIPO/GRTKF/IC/35/4, 14 December 2017)

Foreign National Legislation
National Heritage Act 2015 (Act No 645) (Malaysia)
Law Introducing a Protection Regime for the Collective Knowledge of Indigenous Peoples derived
from Biological Resources No 27811 of 24 July 2002 (Peru)
Trade Marks Act 2002 (New Zealand)
The Indigenous Peoples’ Rights Act of 1997 (Rules and Regulations Implementing Republic Act
No 8371) (Philippines)
Copyright and Related Rights Law 1993 (Bulgaria)
European Union, Commission Implementing Regulation (EU) 2017/870 of 15 May 2017 Entering
a Name in the Register of Protected Designations of Origin and Protected Geographical
Indications (Kopi Arabika Gayo (PGI))
Swakopmund Protocol on the Protection of Traditional Knowledge and Expressions of Folklore
within the Framework of the African Regional Intellectual Property Organization (ARIPO)
(adopted by the Diplomatic Conference of ARIPO at Swakopmund (Namibia) 9 August 2010)

2.

Secondary Sources

2.1

Journal Articles

Abratt, Russell and Motlana, Patience, ‘Managing Co-Branding Strategies: Global Brands into
Local Markets’ (2002) 45(5) Business Horizons 43
Ajani, Gianmaria, ‘By Chance and Prestige: Legal Transplants in Russia and Eastern Europe’
(1992) 43 American Journal of Comparative Law 93
Antons, Christoph, ‘The Role of Traditional Knowledge and Access to Genetic Resources in
Biodiversity Conservation in Southeast Asia’ (2010) 19(4) Biodiversity and Conservation 1189
Aragon, Lorraine V and Leach, James, ‘Arts and Owner: Intellectual Property Law and the Politics
of Scale in Indonesian Arts’ (2008) 35(4) Journal of the American Ethnological Society 607
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Aragon, Lorraine V, ‘Copyrighting Culture for the Nation? Intangible Property Nationalism and
the Regional Arts of Indonesia’ (2012) 19(3) (special issue) International Journal of Cultural
Property 269
---- ‘The Problem of Owning Culture: Global Intellectual Property Law and “Traditional”
Community Arts in Indonesia’ (2012) 13(4) Journal Asian Ethnicity 399
Arens, Herman J A C, ‘Adat Law in Indonesia. By B. ter Haar. New York: Institute of Pacific
Relations, 1948’ (1949) 3 University of Miami Law Review 657
Arief, Fadilah H, ‘Indonesian Crafts: The Overlooked Potential of Geographical Indication’
(2016) 2(3) International Journal of Culture and History 87
Arjawa, I G P Bagus Suka and Jayantiari, I G A Mas Rwa, ‘Democratic Values in Balinese
Traditional Society: Analysis of the Making and the Content of Desa Pakraman’s Awig-awig’
(2017) 30(4) Jurnal Masyarakat, Kebudayaan dan Politik 428
Atar, Nursel, ‘The Impossibility of a Grand Transplant Theory’ (2007) 4(2) Ankara Law Review
177
Ayu, Miranda Risang, Permata, Rika Ratna and Rafianti, Laina, ‘Sistem Perlindungan Sumber
Daya Budaya Tak Benda di Palembang Sumatera Utara’ (2017) 29(2) Mimbar Hukum 205
Bagley, Margo A, ‘The Fallacy Defensive Protection for Traditional Knowledge (2019) 58(2)
Washburn Law Journal 323
Barizah, Nurul, ‘The Development of ASEAN’s Intellectual Property Rights Law; From TRIPS
Compliance to Harmonization’ (2017) 7(1) Indonesia Law Review 95
Bell, Gary F, ‘Multiculturalism in Law is Legal Pluralism: Lessons from Indonesia, Singapore
and Canada’ (2006) Singapore Journal of Legal Studies 315
Blakeney, Michael, ‘Protection of Traditional Knowledge by Geographical Indications’ (2009)
3(4) International Journal of Intellectual Property Management 357
Boyle, James, ‘A Politics of Intellectual Property: Environmentalism for the Net’ (1997) 47(1)
Duke Law Journal 87
Butt, Simon, ‘GIs in Indonesia: Indications of Legal Atrophy?’ (2017) 39(5) European
Intellectual Property Review 303
Chong, Jinn Winn, ‘“Mine, Yours or Ours?”: The Indonesia-Malaysia Disputes over Shared
Cultural Heritage’ (2012) 27(1) SOJOURN: Journal of Social Issues in Southeast Asia 1
Cleave, Evan, Arku, Godwin, Sadler, Richard and Gilliland, Jason, ‘The Role of Place Branding
in Local Regional Economic Development: Bridging the Gap between Policy and Practicality’
(2016) 3 Regional Studies, Regional Science 1
Dachlan, Rangga, ‘Indonesia’s Implementation of Inventory Obligation under UNESCO’s
Intangible Cultural Heritage Convention: Problems in the Online Inventories’ (2015) 22(1)
International Journal of Cultural Property 131
Davis, Christina L and Wilf, Meredith, ‘Joining the Club: Accession to the GATT/WTO’ (2017)
79(3) Journal of Politics 964
Djaic, Djarko, ‘Why does the Enforcement of Indonesia’s Intellectual Property Laws Continue to
be a Problem?’ (2000) 22(10) European Intellectual Property Review 454
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Dutfield, Graham, ‘TRIPS-Related Aspects of Traditional Knowledge’ (2001) 33(2) Case
Western Reserve Journal of International Law 233
Ewald, William, ‘Comparative Jurisprudence (II) The Logic of Legal Transplant’ (1995) 43(4)
American Journal of Comparative 489
Gangjee, Dev S, ‘Geographical Indications and Cultural Heritage’ (2012) 4(1) WIPO Journal 92
Gerber, David J, ‘Globalization and Legal knowledge: Implications for Comparative Law’ (2001)
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International Law 60
Graber, Christoph B, ‘The New UNESCO Convention on Cultural Diversity: A Counterbalance
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