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Rethinking the Legal Needs of
Wild Animal Welfare in Australia

ABSTRACT

This thesis examines the state of legislative and regulatory wild animal protection in
Australia. It contends that the legislative and regulatory welfare protections are
inadequate, as evidenced through the lack of enforcement of animal cruelty offences
and offences against the environment that indirectly cause harm to wild animals. The
thesis’ central argument is that welfare protections for wild animals could be
strengthened by including animal welfare considerations in legislation aimed at
protecting the environment.

The thesis reviews human population impacts on change in biological diversity which
is subsequently impacting on wild animals. It explores the impact of human-induced
activities on changes to the environment and how this can influence rethinking
protections for wild animals.

The philosophical underpinnings of the current Australian legislative and regulatory
frameworks applicable to animal law are also explored.

As the central argument incorporates wild animal welfare protections in
environmental law, the thesis also explores the international legal and regulatory
frameworks applicable to animal law and examines the incorporation of international
iii

conventions and agreements in Australia. It also includes an examination of relevant
case law. The Environment Protection and Biodiversity Conservation Act 1999 (Cth) is
specifically explored to understand whether changes to the Act to include protections
for wild animal welfare might be a feasible strategy.

The thesis critically examines selected animal and environmental laws to assess
whether those laws are working protectively for wild animal welfare, namely, the
Prevention of Cruelty to Animals Act 1979 (NSW), the Animal Care and Protection Act
2001 (Qld) and the Environment Protection and Biodiversity Conservation Act 1999
(Cth), in order to specifically identify gaps which prevents them working protectively
for wild animal welfare.

In conclusion, the thesis proposes that stronger protections are possible through
enhanced enforcement of the current law and by clearer identification of wild
animals in anti-cruelty laws. By rethinking the legal needs of wild animal welfare,
changes can be made that would result in stronger legal protections for wild animals.

___________________________
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Chapter One
Introduction and Context

1.1

Objective

The objective of the thesis is to examine the current state of animal welfare law in
Australia, the connection between animal law and environmental law relevant to wild
animals, and whether welfare of wild animals1 is considered in legislation. The thesis
critically examines whether the law currently protects wild animals and considers
whether there are areas where the law may be lacking. The thesis argues that welfare
protections for wild animals are inadequate and the inadequacies are evidenced
through the lack of enforcement of animal welfare offences and offences against the
environment that indirectly cause harm to wild animals. It argues that welfare
protections for wild animals could be strengthened by including animal welfare
considerations in legislation aimed at protecting the environment.

In Australia, understanding what is ‘animal law’ and how it can be used in the
protection of wild animals is multifaceted, and includes, but is not limited to, animal
welfare and animal conservation. As human population numbers become higher and
demand for industrial development increases, so too does degradation of animal
habitats.2 In this thesis, animal law encompasses philosophical approaches, rights of
animal species, animal welfare, and conservation. Conservation involving specialist

1

2

Throughout the thesis, wild animals, or the term ‘wild animals’ will generally denote
animals considered as vulnerable, threatened and endangered animal species as so
defined by the relevant legislative provisions in question. However, it is recognised that
the thesis may also reference wild animals as being all free-living nonhuman animals in a
particular area of habitat, particularly when discussing environmental impacts.
See generally, RP Cincotta and LJ Gorenflo (eds.), Human Population Its Influences on
Biological Diversity (Springer, 2011).
12
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scientific research is not often considered as part of the traditional ‘animal law’
framework, which concentrates on animal welfare.

However, in this thesis,

conservation is considered an essential aspect of animal welfare because
conservation lays the foundation for positive change in environmental and animal
welfare law.

Examining the intersection between human and wild animal

populations in the legal context provides the foundation of this research.

The critical examination in this thesis includes understanding the foundations on
which animal welfare law is based, applying those foundations to current
Commonwealth, state and territory law in Australia and reviewing whether the
environmental law that protects wild animals, can be strengthened by applying
animal welfare principles to the environmental law framework. The examination also
includes reviewing international agreements and law to understand different
applications of animal welfare protections. The impact that changes to the
environment have on wild animal welfare forms part of the research analysis due to
the suggested connection between animal welfare and environmental law. The
analysis concludes with a review of whether the enforcement of animal welfare law
and environmental law protecting wild animals is effective as a deterrent to harm
being committed against wild animals.

13
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1.1.1 Importance and focus of the research

Understanding both positive and negative impacts on wild animals due to the
relationship between animals and humans is important when suggesting any change
in wild animal welfare protections.

Animal welfare legislation in Australia

predominantly legislates for companion animals, such as dogs and cats. Welfare
legislation aims to prevent cruelty to those animals, with cruelty defined specifically
by each state and territory in the relevant legislation. To suggest that current animal
cruelty protections be included in other legislation requires an analysis of that
legislation, such as environmental law, which protects wild animals, to determine
whether amendment or inclusion would lead to more protective provisions.

As the thesis suggests that deforestation and habitat loss harm wild animals through
inadequate enforcement of animal welfare and environmental law, current animal
welfare legislation is the foundation point from which to argue for an extension of
welfare law to encompass wild animals. Animal welfare law is the starting point
because it evidences that welfare protections can be effective if the protections are
properly applied and enforced and if they can be included in other legal frameworks,
such as environmental law. It is suggested that the research into the connection
between animal welfare protections and environmental law protections is important
because there is a lack of research that argues environmental law could be reorientated to include clearer protections for wild animal welfare.

14
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Accordingly, the thesis examines whether a wild animal’s welfare could be considered
as a Commonwealth responsibility and encompassed in the Environment Protection
and Biodiversity Act 1999 (Cth) (EPBC Act). The topic of environmental law is included
in the scope of this thesis because animal sovereignty may be an argument to drive
change given that animal territory can be adversely impacted by environmental
changes.

Animal sovereignty theory

3

relies on a presumption that animal

communities are organised on a principle of citizenship and sovereignty, which gives
rights to self-determining communities.

Animal sovereignty is analysed in the thesis because it is suggested that recognition
of animal sovereignty could lessen negative impacts that occur on wild animal
territory. For example, deforestation and land degradation may decrease because
obligations would be imposed by a legal requirement to take precautions and to limit
harm to wild animals when undertaking those activities. A driver in the analysis of
the research is the impact human populations are having on wild animals through
currently lawful destruction of habitat. If animal sovereignty or wild animal welfare
was included within environmental law, then land degradation that is legally allowed
to occur may reduce and result in improved welfare conditions for wild animals.

Therefore, the environmental law in Australia is reviewed to assist with discussion on
whether environmental laws are effective in protecting animals, specifically wild

3

See further, Sue Donaldson and Will Kymlicka, Zoopolis – A Political Theory of Animal
Rights (Oxford University Press, 2011) 167.
15
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animals, against the exploitation of natural environments caused by encroaching
human populations. It is proposed that a rethinking of the legal needs of wild animal
welfare is required to ensure adequate welfare protections. To understand the
significance of the connection between animal welfare protection and environmental
law objectives, the thesis examines not only laws relating to animal welfare but also
environmental laws, specifically, deforestation and habitat loss.

This involves

discussion of societal views relevant to animal welfare and environmental protection.
It also includes a consideration of the philosophical foundations that propose Earth
jurisprudence combining animals and the environment.

In analysing environmental law development and practice, the EPBC Act is the focal
point. Because of the argument that wild animal welfare could form part of the
national environmental law framework, specifically through welfare considerations
being included in the Act, certain provisions of the Act are analysed. The relevance
of the precautionary principle is discussed in the thesis because it forms a significant
foundation in environmental law that caution be taken in matters that may impact
the environment, of which animals are part. The focus on the Act is useful because
of its significance as environmental legislation in Australia dealing with interactions
between human populations and wild animal species, which may be impacted by
certain actions.4

4

See e.g., Environment Protection and Biodiversity Act 1999 (Cth) (EPBC Act) s 523 which
defines ‘action’ as being subject to this subdivision: (a) a project; and (b) a development;
and (c) an undertaking; and (d) an activity or series of activities; and (e) an alteration of
any of the things mentioned in paragraphs (a), (b), (c) or (d).
16
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The thesis predominantly concentrates on terrestrial animals rather than marine
animals because of the legal analysis of the environmental impact of deforestation.
However, as the legal cases illustrate, legal principles of environmental protection,
such as the precautionary principle, apply equally irrespective of whether animals are
terrestrial or marine. While the precautionary principle favours a cautious approach
towards unknown or uncertain scientific issues of environmental impacts, it also
operates to ensure precautionary measures are taken, for example, to aid human
health, even if some cause and effect relationships are not fully established by
scientific evidence.5

In light of the precautionary principle’s application, the thesis examines the issue of
how human population increases impact development, and subsequently impact on
some wild animal species through deforestation. As it is suggested that marine
animals ought to have improved welfare protections, there is some limited discussion
about marine animal laws and how those laws can affect the protection of wild
animals generally. The words ‘wild animal’ occur often throughout the thesis.
Therefore, depending on the context being analysed, the word ‘animal’ may be used
as per the relevant legislative definition, or the words ‘wild animal’ may be used to
describe the animal being discussed at that point in the thesis.

5

See further, United Nations, Rio Declaration on Environment and Development (5-16
June 1972) United Nations Environment Program
http://www.unep.org/Documents.Multilingual/Default.asp?documentid=78&articleid=1
163 (accessed 22 June 2018).
17
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The discussion in this thesis includes differing philosophical views over animal welfare
and environmental protection. This includes analysis of Swiss legislation as an
example of an approach to animal welfare which could be considered best practice,
or at least improved practice. A comparison between Switzerland and Australia is
made because the Animal Protection Index ranks Switzerland as an “A”, but Australia
as a “C”.6 The comparison provides evidence that Australia can increase the level of
animal welfare protections offered, particularly to wild animals.

It is suggested that enforcement of current Australian animal welfare law is not
effective in protecting wild animal welfare. It is also suggested that enforcement of
current Australian environmental law is not effective in protecting wild animals or
their welfare against human-caused developments. The results from preliminary
research also suggest that enforcement is not effective. The preliminary research
inspired further research in the thesis and the results support the argument that
there can be increased welfare protections through a better understanding of how
to apply and enforce animal welfare law and environmental law. As a result, the
thesis discusses why enforcement is not effective and considers recommendations

6

See generally, World Animal Protection, Animal Protection Index (2014) World Animal
Protection http://api.worldanimalprotection.org/# (accessed 22 June 2018). The Index
indicators, to meet an applicable rating, include, animal sentience being formally
recognised in legislation and/or policy. To meet a specific ranking, the researchers
consider whether the government has pledged support for a Universal Declaration on
Animal Welfare (UDAW), whether there are protection laws that prohibit animal
suffering and consider the laws in place relating to farming, animals in captivity,
applicable companion animal laws, animals used in a recreational environment,
scientific research and wild animals.
18
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for change. It concludes with a suggestion that by implementing protective law for
wild animal species, the human species benefits itself.

1.2

Background and context

1.2.1 Background research

Scholarly articles, journals and books authored by well-known animal law academics
in Australia, such as Alex Bruce and Steven White, provide background to animal law
concepts and a basis for further research. Scientific evidence provided by authors
and editors Richard Cincotta and Larry Gorenflo has been instrumental in analysing
the impact human populations can have on animal law, animal welfare and biological
diversity. Along with a variety of scholarly articles used in the legal research for the
thesis, a scientific article by Paul Paquet and Chris Darimont, titled ‘Wildlife
conservation and animal welfare: two sides of the same coin?’, has been utilised to
examine the proposition that animal welfare and animal conservation be considered
two sides of the same coin. By this means, the thesis addresses whether Australian
law properly considers, or should consider, wild animal welfare in animal or
environmental law.

Research suggests that animal welfare and conservation could be, or are,
incompatible because conservation may not be in the best interests of individual

19

Chapter One
Introduction and Context

animals. 7 However, by recognising that humans ‘use and abuse’ the planet’s
resources, there is an argument that stopping human-caused suffering to wildlife is a
human responsibility8 and that one way to do so is to place emphasis on impacts of
conservation.

Focussing on ethical values and theoretical and philosophical

underpinnings may help humans do that. As stated by Paquet and Darimont:

We believe the primary cause of environmental destruction is deeply rooted in
anthropocentrism, whereby natural laws are easily disregarded because there are no
imminent adverse consequences for people. From an ecological perspective, human
dominance of nature manifests as an extreme case of competitive exclusion, where
wild animals have no voice and human priorities prevail. Although there is an
undeniable association between human-caused ecological degradation and the
distress of wildlife, the suffering of wild animals is largely an unintended and ignored
outcome of anthropocentrism. That is, most people do not intend for animals to
suffer at the expense of humans, but are unwilling to make the changes necessary to
prevent degradation of the environment.9

7

8

9

See generally, PC Paquet and CT Darimont, ‘Wildlife conservation and animal welfare:
two sides of the same coin?’ Animal Welfare 2010, 19, 177-190.
Ibid. See also, P Waldau, ‘Animal Welfare and Conservation: An Essential Connection’
Minding Nature 4.1, 12-16 for a similar analysis relating to the connection between
animal welfare and conservation
https://www.humansandnature.org/filebin/pdf/minding_nature/April_2011_Animal_W
elfare.pdf (accessed 28 February 2018).
Paquet and Darimont, above n 7, 186-187. See also, P Waldau, ‘Animal Welfare and
Conservation: An Essential Connection’ Minding Nature 4.1, 12-16 for further argument
proposing the essential connection between animal welfare and conservation
https://www.humansandnature.org/filebin/pdf/minding_nature/April_2011_Animal_W
elfare.pdf (accessed 28 February 2018).
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Sue Donaldson and Will Kymlicka’s sovereignty theory could extend an
anthropocentric view that animal welfare and conservation may be incompatible.10
Donaldson and Kymlicka’s theory relies on an argument that, similar to human
communities, animal communities are organised on a principle of citizenship and
sovereignty to give rights and understanding to self-determining communities. 11
They suggest that one way to look at relations between humans and wild animals is
to consider the latter as ‘sovereign communities’. Therefore, the relationship with
‘sovereign human communities should be regulated by norms of international
justice.’ 12 Similar to an ecologist’s view that an acceptance and commitment to
protecting ecosystems needs to be within the constraints of ‘inviolable rights of
individuals’, 13 Donaldson and Kymlicka suggest a similar principle can apply to
animals, because the animal rights theory can be extended to address habitat and
ecological system destruction while still maintaining inviolability of its subjects. It is
suggested, therefore, that animal sovereignty theory provides an example of the
connection between animal welfare law and environmental law concepts working
together.

10
11
12

13

Paquet and Darimont, above n 7, 186-187.
Donaldson and Kymlicka, above n 3, 167.
Ibid 157. See further, Convention of Biological Diversity, art 3
https://www.cbd.int/doc/legal/cbd-en.pdf (accessed 22 June 2018).
Donaldson and Kymlicka, above n 3, 158.
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1.2.2 Human population influences on wild animals

Human population influences on habitat destruction are evident in many
geographical areas; however, the most relevant to this thesis is the impact humans
have on deforestation and threats to biodiversity. Human activity, as pointed out by
Cincotta and Gorenflo, currently consumes approximately 40 per cent of the planet’s
‘annual gross terrestrial primary productivity (the biomass produced through
photosynthesis)’.14 The human species has converted one third of Earth’s terrestrial
surface to urban areas and agriculture.15

Although it is reasonable to expect that humans have a right to adequate living
standards, population increases may be at the expense of the welfare of animals. In
Australia, deforestation and forest degradation caused by humans is a significant
problem. As is evidenced throughout the thesis, these problems affect wild animals
and their survival. As Corey Bradshaw suggests, the demand for socio-economic
development is altering land use. Forest has degraded or been fragmented to the
point that animal species are in decline because of human interference, and some
animal species will be unlikely to recover.16

14

15
16

RP Cincotta and LJ Gorenflo (eds.), Human Population Its Influences on Biological
Diversity (Springer, 2011) 1.
See further, ibid.
See generally, Corey Bradshaw, ‘Little left to lose: deforestation and forest degradation
in Australia since European colonization’ (2012) 5 Journal of Plant Ecology 109-120.
22
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Over the last 100 years, Australia’s forests have been severely degraded with at least
50 per cent cleared or significantly modified. Agricultural expansion has been
responsible for most forest habitat loss and destruction. Land clearing has occurred
from state to state. For example, between 1892 and 1921 New South Wales had the
most deforestation of any state and territory; more recently, between 1920 and the
1980s, Western Australia took its place.17 As human populations have increased in
these areas, so too has land clearing.18

The effects of deforestation are important when analysing data relevant to animal
law and conservation. From the time of European colonisation until at least the
1990s, when significant deforestation was occurring in Australia, some 18 species of
mammals became extinct and a further 40 species of mammals were at risk of
extinction.19 That data equated to some 16 per cent of living mammal species at the
time.20

An investigation by Ashbindu Singh et al during the 1980s found that of 15 countries
sampled, Australia ‘had the lowest total area of remaining closed forests as a

17
18

19

20

Ibid.
See generally, Australian Bureau of Statistics, Reflecting a Nation: Stories from the 2011
Census (21 June 2012) Australian Bureau of Statistics
http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/2071.0Main%20Features952
012%E2%80%932013?opendocument&tabname=Summary&prodno=2071.0&issue=201
2%962013&num=&view= (accessed 22 June 2018).
See generally, Australian Bureau of Statistics, Year Book Australia 1990 (1 January 1990)
Australian Bureau of Statistics
http://www.abs.gov.au/ausstats/abs@.nsf/0/525E198EE27F1682CA2569DE00267E45?O
penDocument (accessed 22 June 2018).
See generally, ibid.
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percentage of total land area’,21 at 4.6 per cent, and ranked 15th. It is important to
consider these figures because they suggest that animal species have become extinct
in some of the compromised areas, and other animals are in critical danger. The
thesis discusses how the legal system has attempted to protect animals from danger
of extinction, as well as how it has failed in some instances.

Although the Commonwealth Government’s National Reserve System 22 affords
Australia some form of protection over 11 per cent of its land area, land within these
reserves is still disturbed, ecologically compromised and fragmented.23 The result is
that animals continue to be threatened by human populations, and the evidence
tends to support that the law needs to be amended if animal species are to avoid
extinction. It is necessary that animal welfare and conservation be considered in a
parallel ideology to protect animal species, which in turn favours the human species.

As Bradshaw points out, Australia continues to have some possibility of returning
ecosystems to ‘functionally resilient states’ but other countries may not be so lucky.24
For example, Indonesian forests have been decimated to the extent that

21
22

23
24

See Bradshaw, above n 16, 111.
See further, Commonwealth of Australia, National Reserve System (31 March 2015)
Department of the Environment, http://www.environment.gov.au/land/nrs (accessed
16 December 2018). The National Reserve System implemented by the Commonwealth
Department of the Environment has been designed to conserve Australia’s biodiversity
and protect Australia’s ecosystems. The National Reserve System is one of the world's
great conservation partnerships. Under Caring for our Country, the Australian
Government committed $180 million to build the National Reserve System over the five
years to 2013.
See generally, Bradshaw, above n 16.
Ibid.
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deforestation is the country’s ‘most pressing environmental concern’, with 0.5 per
cent of its forests lost in 2011 alone.25 As a result, ‘85 per cent of its annual emissions
from human activities’ is contributing to human-induced climate change. 26 In
Indonesia there are currently 817 animal species that are critically endangered,
endangered or vulnerable. In Australia, that figure is 815 animal species.27 Evidence
suggests that one of the biggest challenges in Australia remains human population
growth and the nature, pattern and areas of growth, and the subsequent impact on
animal species. It also draws attention to the necessity for legal change to ensure
better protections for wild animals as human populations impact on wild animal
habitat.

1.3

Understanding animal law in Australia

In New South Wales, animal cruelty is legally defined as an act of cruelty committed
upon an animal and includes a reference to any ‘act or omission as a consequence of
which the animal is unreasonably, unnecessarily or unjustifiably: beaten, kicked,
killed, wounded, pinioned, mutilated, maimed, abused, tormented, tortured,
terrified or infuriated; over-loaded, over-worked, over-driven, over-ridden or over-

25

26
27

See generally, Simon Butt, Rosemary Lyster and Tim Stephens, Climate Change and
Forest Governance (Rutledge, 2015).
Ibid xxxiii.
See further, Red List, The IUCN Red List of Threatened Species (2014) Red List
http://www.iucnredlist.org/about/summary-statistics (accessed 22 June 2018).
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used; exposed to excessive heat or excessive cold or inflicted with pain’. 28 Other
states and territories have similar provisions.29

However, during the twentieth century, increases in exemptions for certain practices
occurred, such as dehorning, branding and castration.30 Believed to be necessary by
those involved in the farming of animals, those exemptions remain in place today. As
set out by White, the operation of exemptions can be summarised broadly:

All jurisdictions have an exemption from offences under the legislation where there
is compliance with relevant codes of practice ... a person who complies with an
applicable code in their dealings with an animal will be exempted from the offence
provisions.31

The Commonwealth of Australia can control trade and commerce with other
countries; therefore, live export trade comes under Commonwealth legislation. 32

28
29

30

31

32

Prevention of Cruelty to Animals Act 1979 (NSW) s 4.
See generally, Animal Welfare Act 1992 (ACT) s 6A; Animal Welfare Act 1999 (NT) s 9;
Animal Care and Protection Act 2001 (Qld) s 18; Animal Welfare Act 1985 (SA) s 13;
Animal Welfare Act 1993 (Tas) s 8; Prevention of Cruelty to Animals Act 1986 (Vic) s 9;
Animal Welfare Act 2002 (WA) s 19.
De-horning is removing cattle horns to avoid bruising costs associated with the cattle
beef. De-horning can occur without anaesthetics if the cow is under a certain age, as
provided for in the relevant State or Territory legislation and codes of conduct.
Similarly, castration may be allowed without the use of anaesthetics on cattle within the
agricultural industry.
Steven White, ‘Regulation of Animal Welfare in Australia and the Emergent
Commonwealth: Entrenching the Traditional Approach of the States and Territories or
Laying the Ground for Reform’, (2007) 35 Federal Law Review 350-351. See further,
mulesing that continues to be conducted on sheep. Australian Government, Australian
Animal Welfare Standards and Guidelines: Sheep (March 2018)
http://www.animalwelfarestandards.net.au/sheep/ (accessed 22 June 2018).
Commonwealth of Australia Constitution Act (Cth) s. 51(i). See further, Edward Eadie,
Education for Animal Welfare, (Springer, 2011) 15.
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However, it leaves the responsibility for administering animal welfare legislation to
each state and territory, which poses some difficulties with consistency.
Notwithstanding this state of affairs, the Commonwealth could have more legal
involvement in animal protection. The Constitution makes reference to several
powers to indirectly regulate for the protection of animals, such as the power to make
laws for trade in s 51(i), quarantine in s 51(ix), fisheries in s 51(x) and external affairs
in s 51(xxix).33

Although this may be the case as it presently stands, because each state and territory
is responsible for their own animal protection laws, analysis of legislative provisions
in separate jurisdictions is necessary in order to understand the practical implications
of a duty of care towards animal species. Each jurisdiction has its own definition of
‘animal’ and its own view on which animal species are to be afforded protection
under the relevant animal welfare legislation. For example, the Animal Care and
Protection Act 2001 (Qld) defines animal inter alia:

(1)

An animal is any of the following—

(a)

a live member of a vertebrate animal taxon;34

(b)

a live pre-natal or pre-hatched creature as follows if it is in the last half of
gestation or development;35

33
34

35

Commonwealth of Australia Constitution Act 1900 (Cth).
Examples include an amphibian, a bird, a fish, a mammal, other than a human being, or
a reptile.
A mammalian or reptilian foetus; an avian, mammalian or reptilian pre-hatched young.
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(c)

a live marsupial young;

(d)

a live invertebrate creature of a species, or a stage of the life cycle of a
species, from the class Cephalopoda or Malacostraca prescribed under a
regulation for this paragraph.36

(2)

However, a human being or human foetus is not an animal.

(3)

To remove any doubt, it is declared that the following are not animals—

(a)

the eggs, spat or spawn of a fish;

(b)

a pre-natal, larval or pre-hatched creature, other than a creature
mentioned in subsection (1)(b) or (c);

(c)

another immature form of a creature, other than a creature
mentioned in subsection (1)(a) to (c).37

The Prevention of Cruelty to Animals Act 1979 (NSW) defines animals as:

animal means:
(a) a member of a vertebrate species including any:
(i) amphibian, or
(ii) bird, or
(iii) fish, or
(iv) mammal (other than a human being), or

36

37

Examples of creatures of the class Cephalopoda – octopi, squid. Examples of creatures of
the class Malacostraca – crabs, crayfish, lobsters, prawns.
Animal Care and Protection Act 2001 (Qld) s 11.
28

Chapter One
Introduction and Context

(v) reptile, or
(b) a crustacean but only when at a building or place (such as a restaurant)
where food is prepared or offered for consumption by retail sale in the
building or place.38

The differing state and territory laws complicate matters when considering a wholeof-government approach towards animal species conservation because it may be
hard to sustain a collaborative approach when each state and territory is legislating
differently.

The original adoption of animal welfare legislation into Australia shows that changes
to the law can be made, and international examples of laws can be adopted when
the law is necessary to protect animals from humans. One clear example of Australia
implementing a law considered necessary to protect animals from humans is the
adoption of animal welfare legislation following England’s enactment of “Martin’s
Act”.39 Martin’s Act, implemented in 1822, aimed to prevent cruelty to animals and
cruel action committed against cattle at the time. Cattle included cows, horses,
sheep and donkeys.40 Under the Act, a person found guilty of committing cruelty was

38
39

40

Prevention of Cruelty to Animals Act 1979 (NSW) s 4.
See generally, Glenda Emmerson, Duty and the Beast, Animal Welfare Issues,
Background Information Brief No 25 (1993)
http://www.parliament.qld.gov.au/documents/explore/ResearchPublications/Backgrou
ndInformationBriefs/bib25ge.pdf (accessed 22 June 2018).
See further, Cruel Treatment of Cattle Act 1822 (United Kingdom) (Martin’s Act 1822)
https://en.wikisource.org/wiki/Martin%27s_Act_1822 (accessed 22 June 2018). See
generally, Roger Panaman, How to Do Animal Rights (November 2017) Richard Martin
1754-1834 http://www.animalethics.org.uk/i-ch6-4-martin.html (accessed 22 June
2018).
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fined between ten shillings and five pounds, and if unable to pay, was ordered to
serve a term of imprisonment not exceeding three months.41

When Australia adopted the precedent in Martin’s Act, animals became known as the
‘property’ of humans as it was considered that they were capable of being owned,
sold, transferred and stolen, giving rise to certain rights and liabilities.42 This legal
status of property still applies to animals today. Therefore, animals are classified as
goods under the Australian Consumer Law 43 and this has been confirmed by the
courts for the purposes of the Sale of Goods Act 1923 (NSW).44

Since the implementation of animal law generally, there has been a distinguishing
legal recognition between domestic and wild animals. According to the Justinian
Institutes, ‘wild beasts ... immediately become by the law of nations the property of
the captor; for natural reason give to the first occupant that which had no previous
owner’. 45 While wild animals were considered not be owned by anyone until
someone took possession of them, domestic animals became the absolute property

41

42

43
44
45

See further, Martin’s Act 1822 https://en.wikisource.org/wiki/Martin%27s_Act_1822
(accessed 22 June 2018).
See generally, Deborah Cao, Animal Law in Australia and New Zealand, (Thomson
Reuters, 2010).
Competition and Consumer Law Act 2010 (Cth), sch 2 s 2.
Elder Smith Goldsbrough Mort Ltd v McBride [1976] 2 NSWLR 631, 642.
The Justinian Institutes are writings that under the direction of Tribonian, the Corpus
Iurus Civilis [Body of Civil Law] was issued in three parts, in Latin, at the order of the
Emperor Justinian. See generally The Justinian Institutes, the Book II Of Things, 1.
Division of Things, 12.
30

Chapter One
Introduction and Context

of the owner.46 Once an animal became the property of a person, that person was
then able to acquire rights and ownership over not only the animal, but also its
offspring. In addition, animals were able to be transferred from one person to
another. Under ancient Roman law, any transfer of an animal required a formal
conveyance and involved a transfer of title.47 This requirement cemented the place
of an animal in law, specifically a domestic animal, as property. An animal’s status as
the property of humans continues to be perceived as being to its detriment if the law
is to protect animal rights. Wild animals in Australia are not considered the property
of humans in their wild state and are arguably left with even less protection and fewer
rights.

1.3.1 Historical emergence of animal law

Understanding animal and human relationships is an important foundation to the
concept of animal law and how animals have been, and currently are, viewed in
human society. Laws relating to animals first appeared in case law in the animal trials
of ancient Greece and medieval Europe.48

Historical writings in Greece revealed a transgression towards animals being able to
commit murder. As Plato highlighted, a proposition was supposed that, ‘if a draught

46

47
48

See Saltoon v Lake [1978] 1 NSWLR 52 wherein the owner of certain racehorses,
because of the animals being considered his property, was able to place mortgagees
over the animals, treating them with absolute ownership.
Cao, above n 42, 66.
Cao, above n 42.
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animal or any other beast kill a person, unless it be on a combat authorised and
instituted by the State, the kinsmen of the slain shall prosecute the said homicide for
murder’.49 In Greece, this belief led to the creation of courts specialising in death
caused by an animal. The trials were justified on the basis that the community had
been affected by a murder and that someone or something ought to be held
responsible.50

A liability was formed in common law and, if found guilty of murder, the animal was
handed to the King and forfeited to God.51 This philosophy is similar to that founded
in biblical texts, which consider animals as being under the dominance of humans.52
It is said, however, that biblical texts also instructed humans ruling over animals to
exercise an animal. 53 If this interpretation of the biblical texts is correct, the
connection between animals and humans being philosophically viewed on more
equal levels could have evolved some time ago.

49
50
51

52

53

Cited in Cao, above n 42, 36.
Cited in Cao, above n 42, 36.
Walter Hyde, “The Prosecution and Punishment and Lifeless Things in the Middle Ages
and Modern Times” (1916) 64 University of Pennsylvania Law Review 696, 698.
See Genesis 1:26, ‘Let us make mankind in our image, in our likeness, so that they may
rule over the fish in the sea and the birds in the sky, over the livestock and all the wild
animals, and over all the creatures that move over the ground.’
See, e.g., Genesis 1:24, ‘Let the land produce living creatures according to their kinds:
the livestock, the creatures that move along the ground, and the wild animals, each
according to its kind.’ Biblically humans should be kind and caring of animals, yet
animals remain to serve. See generally, Pastor Art Kohl, The Bible Speaks on Animal
Rights (2002) Faith Bible Baptist Church
http://www.fbbc.com/messages/kohl_political_science_animalrights.htm (accessed 22
June 2018).
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The animal trials in medieval Europe were similar in nature to those in Greece, and
the law ‘recognised that animals should fulfil their moral responsibilities towards
humans for their actions’.54 Animals were legally situated under the service of man
and therefore could be arrested, tried, convicted and executed. However, different
to persons, animals were not summonsed to appear in court, and animals did not
become parties to legal proceedings.55

As Evans proposes, studies at the time in medieval Europe show that due process was
given to animals in accordance with strict legal rules and procedures, and animals
were appointed legal representatives.56 Although research suggests it is unclear why
animals were treated as such and tried by the courts, it may be, as Kelsen asserts,
that ‘animals, plants and inanimate objects are endowed with a soul’, and man
therefore applies ‘his law also to non-human beings because for him they are human,
or at least similar to man’.57

However, notwithstanding propositions that the law recognised that animals should
fulfil moral responsibilities to humans and that mankind may apply his laws to nonhuman beings, in England at least until the eighteenth century, animals were
considered as being property. Although research into the reasoning on this point is

54
55

56
57

Cao, above n 42, 37.
E P Evans, The Criminal Prosecution and Punishment of Animals (Lawbook Exchange,
1906/1998) 2.
Ibid.
H Kelsen, General Theory of Law and State in Deborah Cao, Animal Law in Australia and
New Zealand, (Thomson Reuters, 2010), 40.
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limited, 58 the result is that a transformation of society’s views towards animals
developed and the nineteenth century saw the introduction of laws relating to animal
cruelty, which showed a move towards animals being something more than property.
It is said that lawmakers in the first half of the nineteenth century recognised an
animal’s potential to suffer and feel pain and therefore recognised that they deserved
protection. 59

English jurist Jeremy Bentham’s legal writings were an aid to

‘intellectual argument’60 for changes in the legal system to protect animals.

As people’s opinions of the place of animals within society evolved, laws relating to
cruelty were implemented.

Animal rights activist and English parliamentarian,

Richard Martin (1754-1834) pioneered cruelty prevention legislation in England.
Martin was a sport hunter but was also influential in the development of the Royal
Society of the Prevention of Cruelty to Animals (RSPCA) in England. Commentary
about the RSPCA suggests that because many supporters of the RSPCA were also
sport hunters, wild animals and farmed animals were not protected within the
framework of the RSPCA.61

While several bills dealing with cruelty to animals were placed before parliament by
Martin’s predecessors, they were unsuccessful. On 22 June 1822 the first legislation

58

59
60
61

See further, David Favre and Vivien Tsang, ‘The Development of Anti-Cruelty Laws in the
1800’s’ (1993) 1993 Detroit College of Law Review 1, 1-35
(http://digitalcommons.law.msu.edu/cgi/viewcontent.cgi?article=1146&context=facpub
s (accessed 22 June 2018).
See generally, ibid.
Ibid 3.
See generally, Roger Panaman, How to Do Animal Rights (September 2015) Animal
Ethics http://www.animalethics.org.uk/i-ch6-4-martin.html (accessed 22 June 2018).
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about animal welfare and protection received Royal Assent. The Bill to Prevent the
Cruel and Improper Treatment of Cattle, which became known as Martin’s Act, was
the founding legislation in the protection of animals from cruelty.

Laws relating to animals were first introduced in Australia in Van Diemen’s Land in
1837.62 New South Wales enacted similar legislation in 1850 and the other colonies
followed suit in the 1860s.63 In the colonies, animal cruelty offences formed part of
the criminal law.64 The anti-cruelty legislation formed in the 1860s is similar to animal
welfare legislation in place today.65

The legal implication for animal protection moving forward is that animal welfare
legislation as it stands does not strongly protect wild animals from potential cruelty
offences. The thesis examines two key areas, namely, the changes that could be
made to protect wild animal species against human-caused developments, and the
ability of the current animal welfare legislation to assist wild animal protection.

62

63

64
65

Steven White, “Regulation of Animal Welfare in Australia and the Emergent
Commonwealth: Entrenching the Traditional Approach of the States and Territories or
Laying the Ground for Reform”, (2007) 35 Federal Law Review 347, 349.
Glenda Emmerson, Duty and the Beast, Animal Welfare Issues, Background Information
Brief No 25 (1993)
http://www.parliament.qld.gov.au/documents/explore/ResearchPublications/Backgrou
ndInformationBriefs/bib25ge.pdf (accessed 22 June 2018).
The laws were found in the Police Acts of that time.
See Animal Welfare Act 1992 (ACT); Animal Welfare Act 1999 (NT); Prevention of Cruelty
to Animals Act 1979 (NSW); Animal Care and Protection Act 2001 (Qld); Animal Welfare
Act 1985 (SA); Animal Welfare Act 1993 (Tas); Prevention of Cruelty to Animals Act 1986
(Vic); Animal Welfare Act 2002 (WA).
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1.3.2 Global influences on animal law in Australia

Australia’s international involvement in animal law appears evident in the
exportation of live animals and meat stocks, of which it is one of the biggest
exporters. The regulatory framework for the application and dispute settlement of
trade law involving animals is also an important area of discussion when considering
the future of animal law. As the thesis suggests that animal welfare and animal
conservation are two sides of the same coin, it analyses an international connection
to animal welfare issues, through an assessment of selected trade disputes involving
wild animals under the World Trade Organisation’s Dispute Settlement
Understanding in respect of alleged violations of the Organisation’s General
Agreement on Tariffs and Trade and Agreement on the Application of Sanitary and
Phytosanitary Measures. The cases selected have involved the application of the
precautionary principle and suggest that judges and decision-makers can be hindered
by the complex nature of legislation that aims on the one hand to protect animals
from harm, but on the other hand to ensure non-discriminatory outcomes for
countries in trade. While it may be difficult for trade law to specifically include
welfare protections, the application of the precautionary principle could be applied
to animal welfare before animals become involved in trade matters. This would
mean that it would then be unnecessary for further welfare protections to be
included in trade law because welfare would have already been protected at an
earlier stage. However, welfare protections could continue during the trade phase.
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Principle 15 of the Rio Declaration on Environment and Development 66 is important
to the protection of the environment, and by association animal species. Principle
15,67 otherwise known as the precautionary principle, provides:

In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of serious
or irreversible damage, lack of full scientific certainty shall not be used as a reason
for postponing cost-effective measures to prevent environmental degradation.

The precautionary principle can act to postpone or stop potential biodiversity loss
where there are threats of considerable damage and a lack of scientific evidence as
to damage, cannot be used as an excuse to proceed. Wild animals could benefit from
this principle if there is a likelihood that biodiversity will be impacted by
developments because development can be prevented from commencing without
scientific evidence first needing to be obtained to ascertain the potential extent of
damage. A precautionary approach favours those animals more likely to be impacted
by the negative effects of biodiversity loss.

66

67

United Nations, Rio Declaration on Environment and Development (5-16 June 1972)
United Nations Environment Program
http://www.unep.org/Documents.Multilingual/Default.asp?documentid=78&articleid=1
163 (accessed 22 June 2018).
Ibid.
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The precautionary principle is one way to avoid biological loss increasing. Designed
for regulators to take a more cautious approach when considering environmental
impacts, the precautionary principle is an opportunity to respond proactively to
scientific probability of environmental impacts rather than reactively. If an event may
impact the environment, but there is uncertainty about the extent of the impact, then
following the precautionary principle, the approach is to be cautious. A principle of
ecologically sustainable development and an important driver in environmental
protection, this approach could be extended to considerations for better protection
of animal species.

Animal law in Australia is influenced by global animal species preservation and
conservation. International protections for wild animals are established through the
Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES). While the thesis does not intend to discuss the trade in species in extensive
detail, a discussion on CITES is fundamental in any analysis of global influences
affecting animal law, particularly because of the impact this Agreement could have
on species preservation, and particularly because Australia is a signatory. CITES is
also included because it is one of the most well-known international protections for
wild animals, but it does not protect wild animal welfare.

CITES has a shortcoming in respect of wild animals because it does not prohibit trade
but rather tries to coordinate trade between states with a view to limiting
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international trade of endangered species. The problem with this is that the
economic value of species remains paramount to CITES application, while the
concern of CITES is to preserve species. CITES regulates trade and import and export
for those species listed in its appendices.

While CITES is commendable, the Agreement only goes so far, as the states are left
with the primary responsibility for the protection of flora and fauna. The analysis of
the implementation and impact of CITES is important in deciding what can be learned
from a well-known and influential convention, as well as its shortcomings such as
enforcement mechanisms and problems with regulations often fluctuating.

1.3.3 Relevance of conservation in animal law

There is a dichotomy between animal conservation and animal welfare, and the need
to understand how animal law has evolved is paramount to understanding how
animal law could be applied in the future. However, conservation could, and should,
be an integral part of animal law, since conservation is concerned with the
preservation of naturally occurring biological diversity, which includes species within
the general ecosystem. Preservation of biological diversity that is working well will
be defined by the richness of the ecosystem and the number and variety of supported
species within that system. Conservation is not necessarily aimed at preventing
change, but rather at allowing the ecosystem to change naturally without human
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interference. 68 Accordingly, the protection of wild animals in an ecosystem is
necessary for the essential make-up of the richness of the system and for the system
to work well. Wild animals thriving within the ecosystem is an indicator of good
system health. For wild animals to thrive they need to be protected from certain
activities that are likely to cause harm.69

Animal welfare, as opposed to conservation, is concerned with the health and
functioning of animals, their ability to be able to live in their adapted manner and
their affective states such as pain, suffering and fear.70 Animal welfare protections
derive from a consideration of animal rights, which focusses on the philosophical and
political status of animals and their interactions with society. Although animal
welfare in law is generally aimed at protecting animals under the care of humans,
such an aim should be extended to wild animals.

The thesis proposes that

conservation and welfare have an essential connection, and would be better
identified as being so intrinsically linked that wild animal protection occurs through
a legal framework aimed at strengthening welfare provisions.

Without clear legal grounds to protect wild animals from cruelty offences, these
animals only appear to be protected in law insofar as they live within a protected

68

69

70

Michael Hutchins and Christen Wemmer, ‘Wildlife Conservation and Animal Rights: Are
They Compatible?’, in MW Fox and LD Mickley (eds) Advances in animal welfare science
(The Humane Society of the United States, 1986/87) 111-137.
See generally, Stephen Dovers and Karen Hussey, Environment & Sustainability, A Policy
Handbook (The Federation Press, 2nd ed, 2013).
Paquet and Darimont, above n 7, 177-190.
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area,71 or are already at risk of becoming extinct.72 If there was an ability to legally
recognise that environmental changes, such as land degradation or deforestation,
cause wild animals harm and therefore cruelty, then protecting wild animals from
cruelty through environmental legislation would be possible.

Types of environmental concerns have changed over time. Historically, responses to
environmental degradation were simply reactive rather than proactive. In the 1960s,
for example, popular environmental concerns included pollution control, preserving
areas of land and species, and resource extraction. While similar concerns are
present today, scientific evidence shows that over time what seemed like
‘environmental’ problems were social and economic challenges caused through
individual and collective human behaviours.

73

In more recent times, the

environmental debate has encompassed sustainability. However, because the thesis
focusses on an analysis of the impact of land degradation and deforestation on wild
animal species, the legal implications of all environmental concerns will not be
discussed. Rather, by reviewing sustainable development as one of the objects of the
EPBC Act, the focus is on the application of the precautionary principle and how it
can apply in environmental law relevant to the co-habitation between humans and
wild animal species.

71
72
73

See e.g., Nature Conservation Act 1992 (Qld).
See e.g., Environment Protection and Biodiversity Conservation Act 1999 (Cth).
See further, Dovers and Hussey, above n 69.
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In law, the concept of conservation is derived primarily from five sources:
international law, commonwealth law, state law, local government law and the
common law. The primary commonwealth legislation governing conservation in
Australia is the EPBC Act. The Act allows for the establishment of protected areas to
specifically protect and preserve Australia’s unique ecosystems. In 2014, 17.88 per
cent of the total land area of Australia was classified to be within a protected area.
The Commonwealth Government has sole ownership of 8.54 per cent of this land
area, while the remaining portions are owned by indigenous populations, joint
owners and private landowners.74 It is suggested that creating protected land areas
is a way to guarantee the conservation of healthy ecosystems that sustain human life.
The preservation of protected areas is a fundamental step to ensure animal species
protection. The Commonwealth Scientific and Industrial Research Organisation
estimates that the value of Australia’s ecosystems – air, water, forests, flora and
fauna is more than $1,300 billion per year. 75 Putting a value on Australia’s
ecosystems is significant because a quantifiable amount that government and people
can see as valuable to the economy in monetary terms is important to protect
financial stability.

The destruction of wild habitat by human activities, including land clearing, is a major
cause of biodiversity loss in Australia. Industrial resources have intensified in sectors
including forestry, fisheries and agriculture (all which can be legislated for under the
74

75

Commonwealth of Australia, Ownership of Protected Areas (31 March 2015) Department
of the Environment http://www.environment.gov.au/land/nrs/about-nrs/ownership
(accessed 22 June 2018).
Commonwealth of Australia, above n 22.
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Commonwealth jurisdiction) 76 and these activities contribute most to biodiversity
loss in Australia.

Coastal and marine environments are also suffering from

biodiversity loss due to reduced water quality caused by pollution and rising
sedimentation from human settlements and agriculture. The Commonwealth has
jurisdiction to legislate to protect coastal and marine environments.

This thesis does not focus on all species of flora and fauna when discussing relevant
animal and environmental laws. While it is recognised that all wild animals will, in
some form, be affected by biological diversity loss caused by human activities, the
focus is placed mainly on land animals in Australia. When discussing endangered or
vulnerable animals, the terms endangered and vulnerable are used interchangeably.

Environmental laws associated with land inhabited by wild animals that are
specifically affected by deforestation and land degradation are examined.

An

overview of the impact of deforestation and land degradation on land-based animals
is examined because this type of environmental damage is a concern in Australia and
land degradation is occurring at a steady rate.77

76

77

See e.g., Commonwealth of Australia Constitution Act (Cth) s 51(i), 51(ix), 51(x) and
51(xxix).
See Richard Kingston et al, Habitat destruction a dire threat to Australia’s wildlife, (8 July
2016) http://newsroom.unsw.edu.au/news/science-tech/habitat-destruction-direthreat-australia%E2%80%99s-wildlife-scientists-warn (accessed 22 June 2018).
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1.3.4 Intersection between wild animal populations and humans
through enforcement

As discussed above, there is no uniform legislation with respect to animal welfare law
in Australia. The states and territories are responsible for administering welfare
legislation and the Commonwealth becomes involved in matters involving animals
when dealing with issues such as regulation of trade and quarantine. States
traditionally deal with companion animals, or wildlife78 that may be living in areas
such as national parks over which the states legislate.

In contrast, the

Commonwealth legislates for animals indirectly through laws dealing with trade,
fisheries, external affairs, or environmental law. The Commonwealth is also involved
in issues such as environmental crime and matters of national significance, which can
be linked to animal law. Animal welfare legislation does not typically legislate for wild
animal welfare.

A critical issue is that welfare legislation does not traditionally take into consideration
wild animal welfare, especially when dealing with human exploitation of natural
environments. How welfare law does not currently protect wild animal welfare, and
how it could improve, is discussed through an analysis of enforcement provisions in
anti-cruelty law and environmental law. The topic of enforcement is included as an
essential factor to take account of in any change because if enforcement provisions

78

Defined as being fauna and native plants – see further National Parks and Wildlife Act
1974 (NSW) s 5.
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are not used to deter offences against animals, particularly wild animals, then a
rethinking of the legal needs of wild animal welfare may not succeed.

Although specific legislative provisions try to protect the welfare of wild animals
through offences such as those contained in s 70 of the National Parks and Wildlife
Act 1974 (NSW), the offence is only relevant if the animal is within a wildlife refuge
or a similarly defined area. 79 Although the Commonwealth provides for offences
against animals in the EPBC Act, the severity of the offences is determined by the
status of the animal in question, for example, whether they are threatened or
endangered.

As can be summarised from the National Parks and Wildlife Act 1974 (NSW), the
general approach to regulating a person’s interaction with wild animals is that
‘interaction (taking, trading, keeping, moving, killing or harming) are banned unless
otherwise permitted, generally via licence.’80 It is suggested that legislation has not
evolved, as the need for wildlife management has evolved, and subsequently there
is a need to manage ‘human-wildlife interactions as a result of urban and rural
growth.’81 Enforcement of animal laws also becomes complicated when codes of

79

80

81

‘Area’ means lands reserved under this Part as a national park, historic site, state
conservation area or regional park or dedicated under this Part as a nature reserve,
state game reserve, karst conservation reserve or Aboriginal area. See National Parks
and Wildlife Act 1974 (NSW) s 71AY.
New South Wales Government, Biodiversity Legislation Review (December 2014) Office
of Environment and Heritage
http://www.environment.nsw.gov.au/resources/biodiversity/140863wildlife.pdf
(accessed 22 June 2018).
Ibid.
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conduct or licences allow certain activities that would normally breach legislative
provisions.

The National Parks and Wildlife Act 1974 (NSW), is used as an example of state
legislation enforcement provisions for wild animal protection. Administered by the
Office of Environment and Heritage, the Act sets out in Part 15 enforcement
provisions for offences against wildlife. In contrast, breaches under the Prevention
of Cruelty to Animals Act 1979 (NSW) are managed by the Department of Primary
Industries (via the Animal Welfare Branch), the Royal Society of the Prevention of
Cruelty to Animals (RSPCA) and the Animal Welfare League, none of which have a
strong involvement regarding welfare of wild animals. There are, therefore, a variety
of enforcement provisions relating to companion animals in the state.

Similarly, the EPBC Act is used as an example of Commonwealth legislative provisions
regarding enforcement. In addition, provisions relating to wild marine mammals,
which are offered some forms of protection via state legislation and Commonwealth
legislation when they enter Commonwealth waters, are discussed. Environmental
crime is a focus when analysing Commonwealth law as it is proposed that
environmental law should have an important influence on animal law analysis. This
is particularly relevant when considering matters that have a significant impact of
national environmental significance or of which threatened species and ecological
communities are part of.
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As outlined by Keely Boom and Elizabeth Ellis,82 there are several issues involving
enforcement of animal welfare laws in Australia. These include a lack of certainty
and coherence due to the broad range of legislative provisions and codes of conduct
both at state and Commonwealth level and having various enforcement agencies,
which creates communication and accountability issues. 83 While it is recognised
there are several enforcement issues, one focus in this thesis is the lack of certainty
and coherence in laws with respect to enforcement that is impacting on wild animal
welfare protections. In particular, the thesis considers how legislation applies to
some animals’ welfare, either through animal welfare law or environmental law, but
still allows certain activities to occur that do not factor in wild animal welfare.

1.4 Research methodology

A qualitative approach is used to gather an in-depth understanding of Australia’s legal
frameworks and the foundations of wild animal species preservation, including
endangered and threatened animal species. A comparative study with international
approaches is used to produce propositions for change and influence. It is proposed
that evaluating scientific data about the environment and increases in human
populations supports the argument for legal change and reform.

82

83

See generally, K. Boom and E. Ellis, ‘Enforcing animal welfare law: the NSW experience’
(2009) 3 Australian Animal Protection Law Journal 6-32.
Issues also include enforcement of welfare legislation being a responsibility of a number
of charities which generally involves a lack of funding; a lack of detailed information to
evaluate efficiency of law enforcement; conflicts of interest; and sentencing data
indicating a possible failing of the legislature’s intent regarding penalties.
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Interdisciplinary research, such as the study of legal, scientific, theoretical and
philosophical underpinnings, is considered, and a sociological approach is used to
consider the impact of the law in practice and the role of policy involved in
environmental law and animal welfare law. Legal research includes the study of legal
doctrines and the application of relevant legal rules to the relevant facts considered.
A comprehensive study of current animal and environmental law doctrines is
conducted, with ambiguities within the current state of law used to support an
argument for legal change, particularly in relation to enforcement. A review of
relevant literature is appropriately placed throughout each chapter.

The thesis analyses legislative provisions from the Commonwealth and each state and
territory. When analysing specific legislation about animal welfare, New South Wales
and Queensland laws have been used, including the Prevention of Cruelty to Animals
Act 1979 (NSW) and the Animal Care and Protection Act 2001 (Qld). Environmental
legislation considered includes the Environment Protection and Biodiversity
Conservation Act 1999 (Cth), as well as associated case law, guidelines and policy.
International framework considerations include the CITES, and the impact of the
WTO and its GATT, and how they interact with animal law and welfare. Thomas
Kelch’s writing about globalisation and animal law84 has provided guidance on these
issues in the WTO from an international and legal perspective.

84

See generally, Thomas G Kelch, Globalization and Animal Law (Wolters Kluwer, 2011).
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Preliminary research suggests that animal law and environmental law have similar
underlying principles in that both areas of law aim to protect animal species in the
future; however, in a practical sense they are quite different. Animal welfare law
particularly focusses on animals that have daily interactions with humans. It does not
clearly focus on the welfare of wild animals that have what is perceived to be limited
interactions with humans. On the other hand, environmental laws that protect
animals focus on endangered and vulnerable animal species only. Animal welfare law
tends to be a preventative measure, whereas environmental law that protects
animals suggests a reactive stance.

The research undertaken is founded on the premise of grounded theory involving
animal conservation, rights and welfare.

Scientific research is reviewed to

understand the influence humans have on biological diversity and how the law can
adequately support wild animal conservation against growth of human populations.
Preliminary analysis and research of legislative instruments, policy documents, case
law, scientific data and attitudinal beliefs suggests that there is a reasonable
expectation that human rights supersede any protection of animal species against
extinction.

1.5 Structure of the thesis

Chapter one outlines the objective of the thesis. The chapter explains the significance
of the research, and provides background to the emergence of animal law,
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particularly in Australia. The historical foundations support the suggestion that
animals are firmly placed within the human environment and the views that animals
should be recognised as having certain rights. The legal relationship between animals
and humans is the central theme for the research contained in the thesis. While
focussing on this legal relationship it is important to include environmental law
analysis about the link between animal conservation and habitat destruction, along
with scientific data associated with human population expansion and development.

Chapter two suggests Australia’s approach to wild animal protections in law is not as
effective as it could be against the impacts of human population expansion. It briefly
discusses population growth and how it influences changes in biological diversity.
The chapter briefly examines societal attitudes in this regard, and limitations on
enforcing such a position. It suggests that consideration of how population growth
influences biodiversity is necessary to understand how laws can, and will be able to,
influence strengthened conservation laws in the future.

Chapter three examines the legal and regulatory frameworks for animal law in
Australia. An exploration of the historical and philosophical foundations is included
to show recognition of how animal law has entwined itself into the ever-changing
legal landscape. It also explores the interaction between Commonwealth, state and
territory approaches to animal law in Australia. The chapter includes a discussion on
the influences of international law and conventions on the possibility of collaborative
approaches internationally towards preservation of animal species. It suggests
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protections for wild animals will work best if incorporating laws that factor in all these
influences and not just those currently in place.

Chapter four suggests Australia can increase the level of animal welfare protections
offered, particularly to wild animals, and that the law is not as strong as it could be in
its current form. The chapter examines the international perspective of animal law,
threading Australia’s approach with global protections of animal species. It discusses
international environmental case studies aligned with the concerns of preservation
of species and integrating human population connections.

It examines how

international case studies may be able to aid in developments in environmental law
frameworks in Australia.

Chapter five contends that wild animal welfare could form part of Australia’s
environmental law. The contention is put forward by discussing the interaction
between animal law and environmental law and considering whether wild animal
welfare could be implemented in the EPBC Act. The chapter analyses the need for
environmental laws, particularly those relevant to sustainable development. As it is
suggested that there is a strong connection between protecting wild animals from
harm and protecting the environment from damage, wild animal sovereignty is
analysed. The chapter contends that Australia’s environmental laws do not protect
wild animal welfare in their current forms. The attention in the chapter is on land
degradation and deforestation due to the proposal that humans are having an impact
on biological diversity through development.
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Chapter six critically examines a selection of animal and environmental laws to
specifically demonstrate how those laws are not working protectively for wild animal
welfare. The chapter references recently proposed amendments to anti-cruelty laws
in New South Wales and Queensland, and the EPBC Act. It analyses the lacunae in
welfare protections for wild animals between anti-cruelty legislation and
environmental law.

The chapter advances the proposition that anti-cruelty

legislation in New South Wales and Queensland appears focussed on domestic
animals, and environmental legislation, such as the EPBC Act, remains focussed on
sustainable development.

Chapter seven advances the proposition that enforcement is not sufficiently
protecting wild animal welfare. The chapter centres on the issues encompassing the
intersection of wild animal and human populations through enforcement provisions
and the lack of application of penalties available. It discusses the lack of certainty
and coherence in laws and communication and accountability problems. It also
discusses conflicts of interest between legislating for an animal’s welfare but allowing
for codes of conduct that make it legal to conduct certain activities on animals used
for human consumption.

In conclusion, chapter eight acknowledges that it is recognised that the current laws
are trying to protect wild animals, but more protection is needed. It concludes that
there is a significant need for attitudinal change from policy developers and law
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makers, to extend the definition of animal welfare to include specific provision for
wild animals. The chapter concludes that there is a need to understand both the
current legal position of anti-cruelty laws, and the environmental laws, as well as the
scientific evidence on environmental impacts on wild animal species, so that
informed debate about the possibility of legal amendment for the protection of wild
animal welfare in Australia can take place.

___________________________
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2.1

Introduction

This chapter argues that if current environment and anti-cruelty laws are not
amended to improve welfare protections for wild animals, then human development
and the need for industry will continue to outweigh animal conservation and
protection. The chapter commences with a discussion of human population growth
and how it may be influencing changes in biological diversity, which is subsequently
impacting on wild animals. The chapter continues with an analysis of the specific
impacts land development has on wild animals and subsequently whether
amendment to animal and environment laws could result in clearer legal provision
and protection of wild animal welfare is addressed.

A driver in habitat destruction and impacting on conservation and wild animals is
human population growth.1 Research differs as to whether the impact is through
human population growth alone or whether it is through actual human activity. 2
Underpinning research in this thesis, is the impact that human-induced activities are
having on changes to the environment and wild animals living in the environment.

1

2

See generally, RP Cincotta, Jennifer Wisnewski and Robert Engelman, Human
Populations in the biodiversity hotspots http://max2.ese.upsud.fr/epc/conservation/PDFs/cincotta.pdf (accessed 16 December 2016).
See generally, ibid. See also Jeffrey K McKee, Sparing Nature – The Conflict Between
Human Population Growth and Earth’s Biodiversity (Rutgers University Press, 2005). See
also Corey Bradshaw and Barry Brook, ‘Human population reduction is not a quick fix for
environmental problems’ (2014) 111 Proceedings of the National Academy of Sciences of
the United States of America 16610-16615
http://www.pnas.org/content/111/46/16610.full.pdf (accessed 16 December 2016).
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The analysis of the impact is relevant when rethinking welfare protections for wild
animals. Environmental impacts are relevant because while some legal protections
for wild animals exist because animals are part of biodiversity, for example through
the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act),
it remains unclear whether the legal provisions protect wild animal welfare.
Therefore, selective reasoning is applied in this chapter when analysing changes to
the environment caused by human population growth. Selective reasoning is used to
consider specific credible scientific analysis in relation to human population growth
impacts. This is to establish how human population growth can negatively impact on
wild animals in order to analyse an argument for wild animal welfare protection to
be established through environmental law.

Environmental laws in Australia, such as the Commonwealth’s EPBC Act and
Queensland’s Nature Conservation Act 1992 (Qld), attempt to balance conservation
protections for animals and individual freedoms for humans.

This is an

acknowledgement that each species has some right that overrides the other. As
Kantian philosophy proposes, 3 the point of legal rights is to define and uphold
individual freedoms, not as some philosophers propose, to protect more important
interests.4 Therefore, this chapter discusses whether increased protections for wild
animal welfare will impact on freedoms of humans. However, in contrast to Kantian

3
4

See chapter three discussions on Immanuel Kant’s philosophical views.
See generally, C Korsgaard, A Kantian Case for Animal Rights (2011)
http://www.people.fas.harvard.edu/~korsgaar/CMK.Animal.Rights.pdf (accessed 25 July
2017).
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philosophy, the philosophical view of an equal moral approach suggests that an
aggregation of preferences should apply a priority to that species which is suffering
the most.5

Nonetheless, it is suggested that when analysing human impacts on wild animals,
problems with an aggregation of preferences approach exist when it becomes
necessary to determine at what point humans or animals are suffering more. For
example, if humans are suffering from starvation, a philosophical approach of
morality would lead to a conclusion that land be cleared for agriculture to provide
more food. This would disadvantage some animals in that their habitat may be
cleared for food production. It is suggested, therefore, that philosophy may not
always be able to provide guidance on balancing human suffering and animal
suffering and whether environmental law should prefer the rights of either humans
or animals.

Therefore, the chapter aids the notion that human and animal

interactions and impacts are increasing, and supports an argument that legislative
protection for wild animal welfare is necessary. How it can be achieved is developed
throughout the thesis.

5

See chapter three for detailed discussions on opposing philosophical views.
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2.2

Impact of human population growth on the environment and
wild animals

It is proposed that human population growth is a driver in development and
population numbers impact on wild animals when development occurs within an
animal’s natural habitat. Therefore, the impact of human population should be
understood during any proposition that wild animal welfare protections are
necessary. Human populations are increasing at a rapid rate and a United Nations
report projects the world population to reach 9.6 billion by 2050,6 some 2.4 billion
more than in 2013.

The evolution of human population growth and how it impacts on animals is
important to understand in the context of an argument for wild animal welfare
protection, because how humans have historically evolved has impacted on how
animals have evolved. While human fertility rates have been stable over the last
three decades, the twentieth century has seen births outnumber deaths in Australia.7
Along with net increases in births, overseas migration has been a large contributor to
increased populations, especially since the mid 2000’s. 8

6

7

8

At Federation, the

See United Nations Department of Economic and Social Affairs of the United Nations
Secretariat, World Population Prospects: The 2012 Revision (14 April 2014) United
Nations, Department of Economic and Social Affairs http://esa.un.org/wpp/ (accessed
16 December 2016).
Australian Bureau of Statistics, Australian Historical Population Statistics (18 September
2014) Australian Bureau of Statistics
http://www.abs.gov.au/AUSSTATS/abs@.nsf/mf/3105.0.65.001 (accessed 16 December
2016).
Ibid.
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population of Australia was 4 million. Its population is currently over 24 million.9 Life
expectancy in Australia over the last 100 years has increased for both sexes with male
life expectancy being 79.9 years and females 84.3 years. This is an increase in over
24 years for males and 25 years for females over the last century.

Data reports in 2010 indicate that population growth in Australia of an additional one
million people had taken only two and a half years, which was one year less than the
previous million increase and nearly two years less than the million before. The
growth rate of around two percent per year is faster than that which has occurred
over the previous several decades. It is also an increase that has occurred faster than
in all other developed countries.10 Australia’s population is estimated to reach 35.9
million by 2050.11

Human population growth in Australia stems from overseas migration as well as
general birth to death ratios. The migration rates from 2006 to 2009 made up twothirds of the population growth. 12 Migration appears to be a sign of economic
strength and while economic strength is positive, there is risk that as economic
growth develops and strengthens, those items which do not have financial value to

9
10

11

12

Ibid.
Australian Bureau of Statistics, Population Growth – Past, Present and Future, Australian
Bureau of Statistics (2018)
http://www.ausstats.abs.gov.au/ausstats/subscriber.nsf/LookupAttach/4102.0Publicati
on30.06.102/$File/41020_PopulationGrowth.pdf (accessed 17 December 2018).
See Luke Buckmaster and Joanne Simon-Davies, Australia’s Future Populations, (12
October 2010) Parliament of Australia
http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_
Library/pubs/BriefingBook43p/futurepopulation (accessed 16 December 2016).
See generally, Australian Bureau of Statistics, above n 10.
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the economy may not take precedence in the political agenda. For wild animals to
be afforded more legal protection they may need to have more than just an aesthetic
value and have an economic value in some form. The importance of economic value
will not be discussed in detail; nonetheless, if something has economic value, it is
more likely to be protected in law.13 For example, the Great Barrier Reef, listed as a
World Heritage Area and protected under the EPBC Act,14 in tourism alone brought
in approximately $5.68 million to the Australian economy for the period 2015 - 16.15

Human population growth impacts on the environment and wild animals living within
those environments.16 Scientific studies conducted in 1993 show results that for the
previous 20 years, human population activities had destroyed global ecosystems, and
humans were dominant and occupied all major ecosystems. 17 Dr Warren Hern
likened the human population growth to ‘a cancer on the planet’, which displays
characteristics of the malignant process, such as ‘rapid, uncontrolled growth;
invasion and destruction of adjacent normal tissues (ecosystems); metastasis (distant

13

14

15
16
17

See generally, Deloitte Access Economics, Economic Contribution of the Great Barrier
Reef (2013) Commonwealth of Australia
https://www.environment.gov.au/system/files/resources/a3ef2e3f-37fc-4c6f-ab1b3b54ffc3f449/files/gbr-economic-contribution.pdf (accessed 16 December 2016).
Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act) s 24B.
See also Great Barrier Reef Marine Park Act 1975 (Cth).
See further, Deloitte Access Economics, above n 13.
See generally, McKee, above n 2, 10.
Dr Warren Hern, ‘Has the Human Species Become A Cancer On The Planet?: A
Theoretical View Of Population Growth As A Sign of Pathology’ (1993) 36 Current World
Leaders 1089-1124, 1089 http://www.drhern.com/pdfs/humancancerplanet.pdf
(accessed 16 December 2016).
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colonization); and dedifferentiation (loss of distinctiveness in individual
components).’18

Human population density and distribution are considered significant contributors to
environmental problems.

19

Understanding certain characteristics of human

communities is important for determining whether those characteristics can have an
impact on environmental problems and wild animals within those ecosystems.
Unlike some animals,20 historically human populations have been able to avoid the
stresses of high density and severe crowding ordinarily resulting in instability and
vulnerability to extinction.21 They have been able to avoid these stresses by way of
group fission, emigration and settlement in areas of unexploited new territory.22 As
a result, human populations have been able to inhabit ‘every part of the terrestrial
global ecosystem’23 and be able to adjust and rapidly grow within those habitats.24
This rapid growth then results in envelopment of adjacent ecosystems and become
part of the urban sprawl.25

18
19

20

21
22
23

24
25

Ibid 1089.
See generally, P Ehrlich and J Holdren, Impact of Population Growth (1971) 171 Science
3977, 1212-1217.
Such as the survival curves of black-tailed deer as studied by Taber and Dasman 1957.
See generally, Hern, above n 17, 1092.
See further, ibid.
See Hern, above n 17, 1093.
The terrestrial global ecosystems are those ecosystems present on land as opposed to
ecosystems that inhabit waters of the world.
Hern, above n 17, 1092.
See further, Hern, above n 17, 1089.
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When discussing human communities, areas of habitation are best known in the
urban and rural sense. As Hern points out, human communities have largely become
indistinguishable in appearance due to boundaries between cities becoming
indistinct.26 Unlike ancient times where it may have been necessary to surround a
city with walls 27 for defensive reasons or for delimiting areas, boundaries are
becoming less as inhabitable areas expand. As a result, wild animal habitat may be
decreasing as human populations expand into these particular areas. It is suggested
that some wild animals cannot be moved and expected to thrive. For example, the
koala, a categorised vulnerable species, 28 is a tree-dweller and leaf-eating and
therefore needs trees for its survival.29 It could not be moved to an area without
trees. If deforestation is occurring as a result of development to accommodate
human population growth, then a koala would be unable to live in the deforested
area. It is suggested that Hern’s views of human population growth being likened to
a cancer may be quite an emotive response to human population impacts; however,
when cities appear to develop a process of ‘de-differentiation’ ‘becoming
superorganisms without form, invading and destroying the natural environment and

26
27

28

29

See further, Hern, above n 17, 1089-1124.
For example, the walls of those of the temple of Gobekli Tepe in Urfa, southeast Turkey
which are said to date to 11,500 years ago. City walls became common purposes of
defence.
See further, EPBC Act s 178. See also Commonwealth of Australia, EPBC Act List of
Threatened Fauna (2015) Department of Environment
http://www.environment.gov.au/cgibin/sprat/public/publicthreatenedlist.pl?wanted=fauna#other_animals_vulnerable
(accessed 18 December 2016).
Commonwealth of Australia, Koala Populations in Queensland, New South Wales and the
Australian Capital Territory and national environment law (2015) Department of
Environment
http://www.environment.gov.au/biodiversity/threatened/publications/factsheet-koalapopulations-queensland-nsw-act-national (accessed 18 December 2016).
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expanding at a rapid rate,’30 it does raise some questions about whether there is a
necessity for legal change to adequately protect other species and biological diversity
to ensure that this emotive view about human population growth cannot be
sustained.

The impact that human population growth has on wild animals distorts when
reviewing scientific evidence that countries with lower population rates are not
necessarily at lower risk of biological degradation. Research conducted in 2000 by
Richard Cincotta, Jennifer Wisnewski and Robert Engelman of biodiversity hotspots
supports the proposition that Australia is not immune to biological degradation
simply because its population growth rate is less than some countries. Cincotta et al
identified 25 global biodiversity hotspot areas31 (which consist of a large number of
endemic species), that were threatened by human activities. 32

One of the

biodiversity hotspots included the South-West of Australia, located in the Perth
region. Research shows that wild animals in Australia are not immune to negative
impacts of human activities, particularly if a hotspot has been identified. While it
could be inferred from the research that human population growth will impact

30
31

32

Hern, above n 17, 1096.
Consisting of the Tropical Andes, Mesoamerica, Caribbean, Atlantic Forest Region,
Chocó-Darién-Western Ecuador, Brazilian Cerrado, Central Chile, California Floristic
Province, Madagascar, Eastern Arc Mountains and Coastal Forests of Tanzania and
Kenya, West African Forests, Cape Floristic Region, Succulent Karoo, Mediterranean
Basin, Caucasus, Sundaland, Wallacea, Philippines, Indo-Burma, Mountains of SouthCentral China, Western Ghats and Sri Lanka, Southwest Australia, New Caledonia, New
Zealand and Polynesia and Micronesia.
Cincotta, Wisnewski and Engelman, above n 1.
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directly on wild animals, how human population growth impacts on the
environments in which wild animals live may be a more critical factor.

During the time of Cincotta et al’s research, 20 per cent of the world population was
living within the identified hotspots and growth rates in those areas were
substantially higher than population increases worldwide.33 The research suggests
that human population growth underlines the significance of legislation protecting
conservation and the necessity to implement policy and programs to change human
migration patterns as they stood at that time.34

Spatial distributions of human populations are also important to understand because
where populations live bear a significant impact on ‘human-induced changes in the
environment’.35 If wild animal populations are heavily dense in the same areas as
human populations, then as the research suggests, it would be wild animals that are
negatively impacted the most. Legislation allows for development first, then
considers certain obligations to be met. For example, s 18 of the EPBC Act sets out:

33
34
35

Ibid.
See generally, ibid.
See generally, McKee, above n 2, 30. See also, Christopher Small and Joel E Cohen,
‘Continental Physiography, Climate, and the Global Distribution of Human Population’
(2004) 45 Current Anthropology 2
http://lab.rockefeller.edu/cohenje/PDFs/312SmallCohenCA2004ALLFIGURES.pdf
(accessed 18 December 2016).
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(3)

A person must take an action that:
(a)

has or will have a significant impact on a listed threatened species
included in the endangered category; or

(b)

is likely to have a significant impact on a listed threatened species
included in the endangered category.36

However, in the first instance it allows the action to be taken, provided it does not
have a significant impact on the threatened species, as specified.

As Christopher Small points out, distributions of populations are influenced by several
factors including, socio-economic and geophysical factors.37 Some theories suggest
that distributions are influenced by environmental factors and land use. 38 The
significance of Small’s research is whether the concentration of human population
numbers in particular areas impacts on wild animals, or whether it is human
population growth overall that impacts. It appears to be a combination of both
factors that influence negative impacts on wild animals. Small’s research identified
that some of the characteristics which favour human populations, may also influence

36
37

38

EPBC Act s 18(3).
See generally, McKee, above n 2, 30. See also, Christopher Small and Joel E Cohen,
‘Continental Physiography, Climate, and the Global Distribution of Human Population’
(2004) 45 Current Anthropology 2
http://lab.rockefeller.edu/cohenje/PDFs/312SmallCohenCA2004ALLFIGURES.pdf
(accessed 18 December 2016).
See generally, Charles B. Yackulic, Eric W. Sanderson and Maria Uriarte, ‘Anthropogenic
and environmental drivers of modern range loss in large mammals’ (2011) 108 (10)
PNAS 4024-4029 http://www.pnas.org/content/108/10/4024 (accessed 16 December
2016). See also, Bob B.M. Wong and Ulrika Candolin, ‘Behavioural responses to
changing environments’ (2015) 26(3) Behavioural Ecology 665-673
https://academic.oup.com/beheco/article/26/3/665/233718 (accessed 16 December
2016).
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wild animal populations, such as closeness to water, relevant habitat and food
availabilities.39 Small’s studies found that ‘population and lighted settlements occur
in greatest abundance at low elevations in close proximity to rivers and sea coasts
and that all diminish rapidly with distance’.40

Small’s studies found that while human population densities are influenced to a
degree by physiography 41 and climate, the majority of human populations are
clustered based on physiographic landscape. It appears that human populations are
constrained to areas favourable to agriculture, trade routes and climate ideals. These
areas may also be favourable to wild animal habitat. While human populations have
adapted to variant climate, landscape physiography is more influential on human
populations being constrained to particular areas. The United Nations predicts
increases in population growth in areas of ‘modern sized cities.’42 The cities tend to
be in developing countries in tropical climates that are also associated with a
substantial proportion of the world’s biodiversity. Biodiversity hotspots 43 will be
impacted by these population growths.

While it is suggested that developed

countries may be able to cope with development pressures, those less developed
countries are likely to have fewer resources available to protect biodiversity in those
areas.

39

40
41
42
43

See further, Christopher Small and Joel E Cohen, ‘Continental Physiography, Climate,
and the Global Distribution of Human Population’ (2004) 45 Current Anthropology 2
http://lab.rockefeller.edu/cohenje/PDFs/312SmallCohenCA2004ALLFIGURES.pdf
(accessed 18 December 2016).
Ibid.
The continental physiography refers to the basic physical properties of the landscape.
McKee, above n 2, 43.
As earlier discussed in chapter one.
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It is suggested, therefore, that along with the protection of biodiversity hotspots,
animals living within those hotspots ought to be recognised in legislation. For
example, the EPBC Act acknowledges that wetlands of national significance 44 and
areas containing listed threatened species and communities45 require protection, but
the Act does not refer directly to the welfare of animals living within those areas.
Alternatively, state and territory legislation, such as the Prevention of Cruelty to
Animals Act 1979 (NSW), prohibit the offence of animal cruelty, 46 but do not
specifically refer to cruelty offences committed against animals during activities of
environmental harm. If protection is not afforded, then as McKee suggests, hotspots
may continue to be impacted by development. 47 He provides an example in Ohio,
that despite public discussion about preserving natural heritage and conservation
projects succeeding in Ohio, the United States Fish and Wildlife Service still reviewed
approximately 2,000 development projects each year and, at the time of McKee and
Chambers’ research, none of the development projects were turned down.48 The
Ohio Environmental Protection Agency issued 336 environmental permits for
development and construction such as drilling, waste water discharge and water
quality maintenance permits. 49 The environmental permits were issued in a 97.5

44
45
46
47

48
49

See generally, EPBC Act ch 2, pt 3, sub-div B.
See generally, ibid ch 2, pt 3, sub-div C.
Prevention of Cruelty to Animals Act 1979 (NSW) s 5.
See further, J McKee and E Chambers, ‘Behavioural Mediators of the Human Population
Effect on Global Biodiversity Losses’ in RP Cincotta and LJ Gorenflo (eds.), Human
Population Its Influences on Biological Diversity, (Springer, 2011) 55 – 57.
See ibid 55.
See ibid.
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hectare area of wetlands. 50 The relevant Ohio law allowed developments and
although environmental impacts were a factor in whether a development permit
should have been issued, impacts on animals and their welfare living within the
hotspot, were not.51

There is a direct link between human activities and wild animals at risk of harm or of
becoming extinct because of land clearing.52 Stephen Dovers specifically notes that
‘loss and degradation of species and ecosystems have been high since European
settlement due to habitat alteration.’53 While forest land conversion in Australia has
decreased by approximately two thirds since the level of land conversion and clearing
undertaken before 1990, land clearing continues.54 In an attempt to counterbalance
biodiversity loss caused by land clearing, Australia implemented the National Reserve
System, 55 to protect and maintain biological diversity and natural and cultural
resources. Notwithstanding the implementation of the reserve system, direct wild

50
51
52

53
54

55

See ibid.
See generally, ibid 55 – 57.
See generally, Stephen Dovers, ‘’Ecological emergencies’ and resource and
environmental management’ (1999) 14(3) Australian Journal of Emergency
Management 2.
Ibid.
See generally, Commonwealth of Australia, Year Book Australia 2012 Environment (24
May 2012) Australian Bureau of Statistics
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/1301.0Main+Features132012
(accessed 16 December 2016).
See further, Commonwealth of Australia, National Reserve System (31 March 2015)
Department of the Environment, http://www.environment.gov.au/land/nrs (accessed
11 December 2018). The National Reserve System implemented by the Commonwealth
Department of the Environment has been designed to conserve Australia’s biodiversity
and protect Australia’s ecosystems. The National Reserve System is one of the world's
great conservation partnerships. Under Caring for our Country, the Australian
Government committed $180 million to build the National Reserve System over the five
years to 2013. See also chapter one 1.2.2.
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animal welfare considerations do not form part of the protection under the reserve
system.

While protections afforded under the National Reserve System are considered
necessary to protect biodiversity, ‘Australia’s terrestrial protected areas’ covers only
thirteen per cent of Australia’s total area. Of the 98.5 million hectares protected,
20.6 million hectares are covered under the Indigenous Protected Areas Agreement
which are managed by indigenous landowners and could be used for different means,
such as an allowance of traditional hunting. 56 Therefore, of the total Australian
landmass, there still remain hectares which are unprotected, and it is suggested that
many wild animals would remain living within those unprotected areas.

Generally, human population growth tends to be faster in the capital cities than
regionally.57 If, as the chapter demonstrates, human and wild animal interactions are
detrimentally affecting wild animals in Australian cities, then a question that could be
asked is whether there should be a focus on protecting animals in less populated
areas so that humans can take precedence in city areas. There are records that
regional areas are also experiencing human population increases. 58 Therefore,
protecting animals in only areas with low human population growth is unlikely to
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See generally, Commonwealth of Australia, Indigenous Protected Areas (2018)
http://www.nrm.gov.au/national/continuing-investment/indigenous-protected-areas
(accessed 16 December 2018).
Australian Bureau of Statistics, Population Growth – Past, Present and Future, Australian
Bureau of Statistics (2018)
http://www.ausstats.abs.gov.au/ausstats/subscriber.nsf/LookupAttach/4102.0Publicati
on30.06.102/$File/41020_PopulationGrowth.pdf (accessed 16 December 2018).
Ibid.
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have a positive impact on wild animal welfare because they will still be at risk of harm
or extinction in areas not protected by legislation and some wild animals may not be
able to settle in new areas due to food or habitat specific to one area.

It is suggested that wild animals in Australia are more likely to be impacted by land
degradation and developments, than wild animals in some other countries. Australia
contains biodiversity that is unique and has global significance59 and to remove that
habitat may have critical consequences for animals living within those environments.
Australia is recognised as being one of 17 ‘mega-diverse’ countries - meaning that
Australia is one of the countries, that supports 70 per cent of Earth’s biological
diversity, while covering only 10 per cent of the global surface. 60 Clearing native
vegetation, which is a significant threat to biodiversity, is resulting in habitat
destruction of wild animals.

There are differing views about the impact human population growth and
subsequent land clearing, is having on the environment. J. Kenneth Smail suggests
that population stability and reduction is the primary issue facing humanity.61 Erica
Chambers claims that measuring the size of one footprint is more important than
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See generally, Commonwealth of Australia, Year Book Australia 2012 Environment (24
May 2012) Australian Bureau of Statistics
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/1301.0Main+Features132012
(accessed 16 December 2018).
Ibid.
See generally, J. Kenneth Smail, The ‘Malthusian Dilemma’ Revisited - Excessive human
numbers in a world of finite limits (2017) The Social Contract, 3-13
https://www.thesocialcontract.com/pdf/twentyseven-four/tsc_27_4_smail.pdf
(accessed 24 September 2016).
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counting heads.62 Whether it is Smail’s or Chambers’ view that is preferred, there is
argument provided throughout this thesis that demonstrates human impacts on wild
animal habitat. The statistics show a magnitude of present and future challenges
involving biodiversity conservation.63 It could be argued that if restrictions to human
population growth were put in place, wild animals may prosper. This view is likely to
be controversial and further research is required to sustain such an argument.

A more realistic approach would be for protections for wild animals to be improved
by recognising ‘rights’ of wild animals and giving more weight to the principles on
which animal law was founded. A rights-based approach for wild animals would
mean that they be given equal status to humans, and be given preference for
protections if proved they were suffering to a greater extent than humans. However,
as previously identified, criticism could lie in determining who is suffering the most
between humans and wild animals. For example, for those making the decision about
the extent of suffering, it may mean the extinction of a species, for others it may
mean physical or mental suffering such as a wild animal not being able to live in its
ordinary habitat and being confined in a cage, or a human being homeless.
Accordingly, a determination about a level of suffering could be criticised as being an
insufficient way to properly address wild animal welfare protections.
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McKee and Chambers, above n 47, 54-55.
See further, RP Cincotta and LJ Gorenflo (eds.), Human Population Its Influences on
Biological Diversity, (Springer, 2011).
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Following Tom Regan’s philosophy of the rights-based approach, affording animals
some rights would result in them having their rights acknowledged, but only if it could
be determined that they were able to demonstrate cognitive and volitional abilities.
An animal would be considered as being a moral patient because they cannot control
their actions in a moral way and therefore cannot be accountable for their actions.
Principles of morality require that an animal be worthy of moral respect and
therefore be considered to have inherent value that should not be exploited. It is
suggested that if legislation in Australia was amended to follow Regan’s philosophy,
this could also create criticism, particularly when this form of right would preclude
animals from being used as a food source.

As human populations increase, so too will the need for food. Animals form a food
source for some humans. It does not seem practical that animal welfare standards,
for example the Australian Animal Welfare Standards and Guidelines for Cattle, 64
would be altered to an extent that animals would cease to be used for food simply
because using them for food causes harm and infringes on an animal’s rights.
Therefore, for wild animal welfare, direct protection would be better argued under a
framework of moral obligation to protect animals not only because of an underlying
‘right’, but because of an equal consideration argument. This would mean that
humans acknowledge that wild animals are able to suffer and while their suffering
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See generally, Commonwealth of Australia, Animal Welfare Standards and Guidelines for
Cattle (2014) http://www.animalwelfarestandards.net.au/files/2011/01/CattleStandards-and-Guidelines-Endorsed-Jan-2016-061017_.pdf (accessed 24 September
2018).
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may be different to human suffering, they deserve a form of protection from
suffering that may be caused by humans. An equal consideration principle for wild
animals would align better with environmental legislation objectives, which aim to
conserve biological diversity and protect the environment, because this would infer
that animals deserve direct welfare protections within their natural habitats.

Research demonstrates that human populations can be considered ‘a major source
of environmental degradation’

65

and this results in environmental stress.

International studies show that ‘dramatic growth in human population has caused
much concern especially in respect of the strains it places on the resources of the
environment and the quality of the lives [generally].’ 66 There are reductions of
ecosystem complexity, loss of biodiversity and alterations of biogeochemical cycles.67
As outlined by Sanjini Iwejini, degradation impacts on the environment by human
population numbers underlie environmental damage and the problem of
environmental degradation will not be solved without the number of people on Earth
being limited so that Earth can sustain life that already exists. 68 Environmental
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Sanjini Faith Iwejingi, ‘Population Growth, Environmental Degradation and Human
Health in Nigeria’ (2011) 8 Pakistan Journal of Social Sciences 4, 187-191
http://www.medwelljournals.com/fulltext/?doi=pjssci.2011.187.191 (accessed 16
December 2016).
Ibid. See also, Alex de Sherbinin, David Carr, Susan Cassels and Leiwen Jiang, ‘Population
and Environment’ (2007) 32 Annual Review Environment Resources 345-373
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2792934/ (accessed 16 December
2016). See generally, Richard York, Eugene A. Rosa and Thomas Dietz, ‘Footprints on the
Earth: The Environmental Consequences of Modernity’ (2003) 68(2) American
Sociological Review 297-300
https://pdfs.semanticscholar.org/a562/78f4c902526c9f85c71787d76d76322a6a8f.pdf
(accessed 16 December 2016).
See generally, Iwejingi, above n 65.
Ibid.
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concerns tend to be analysed by reviewing how environmental damage impacts on
humans, rather than analysing how damage to animals or plant life is having an effect,
as part of the environment.69

McKee and Chambers maintain the view that the size of human populations and not
human endeavours has led to a rise in extinctions over the last ten thousand years.70
Richard Cincotta goes further and suggests that ecologists universally agree that
‘numerical increases in homo sapiens’ has played a role in the ‘rapid and ongoing’
declines in biodiversity, because of the firm consensus that ‘no major cohesive body
of testable theory has yet emerged from within the ecological sciences that
specifically focuses on human demographic variables and their relationships to
changes in biodiversity.’71

From Cincotta’s research, it is suggested that there are a number of factors impacting
wild animals, with human population growth a large contributing factor because of
impacts to biodiversity. Cincotta et al also propose that ‘homo sapiens’, because of
its unusually large, often dense, and increasingly widespread population, and
because of the nearly limitless reach of human institutions, technologies and trade,
should be considered a component of nearly all ecological systems and studied as
such.72 Studies would include the impact of anthropogenic disturbances which relate
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See generally, Alasdair Cochrane, Environmental Ethics (2007) Internet Encyclopedia of
Philosophy http://www.iep.utm.edu/envi-eth/ (accessed 16 December 2016).
See further, Cincotta and Gorenflo, above n 63, 47.
Cincotta and Gorenflo, above n 63, 61.
See further, ibid, viii.
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to the ‘impacts of human hunting and other types of exploitation, physical habitat
alteration...’. 73 On this view, wild animals are impacted by not only human
population growth but also because of climate and environmental changes.
Therefore, it is suggested that wild animals need to be protected from impacts not
only affecting their welfare and survival but also their habitats. Cincotta’s research
reveals losses of animal species at genetic level meaning species may be surviving but
in fewer numbers, which is impacting on the ‘resilience and long-term adaptive
capacity’ of populations to act on natural selection.74

Wild animals, along with domestic animals, are part of human communities and their
welfare ought to be protected. One way to ensure welfare protections is to formulate
a principle of sovereignty to the areas in which they inhabit and have done so before
human populations became established. Humans may have options to build new
developments and expand the areas in which they live, but wild animals do not have
the same options. Options for some animals may be limited because they are
restricted to areas based on their food consumption, such as koalas only eating
eucalyptus leaves. Animals may also be restricted to certain habitat areas because
they live in conditions that cannot be easily replicated, for example, a cassowary
living in a tropical rainforest because they eat particular plants found in that
rainforest.75
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See Cincotta and Gorenflo, above n 63, vii.
See generally, ibid, 48.
See further, Department of Environment and Heritage Protection, Cassowary (4 May
2016) Queensland Government https://www.ehp.qld.gov.au/wildlife/threatenedspecies/endangered/endangered-animals/cassowary.html (accessed 16 December
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Notwithstanding the impact that human population growth has on wild animals, and
contradictory views about legal rights and freedoms of humans and animals, current
laws in Australia, such as the Commonwealth’s EPBC Act and, at state level, the
Nature Conservation Act 1992 (Qld), the National Parks and Wildlife Act 1974 (NSW)
and the Planning and Environment Act 1987 (Vic), demonstrate there is a need for
law to protect Earth’s biological diversity. It is suggested that protection of wild
animal welfare could be improved by reducing the impacts to their habitat as a result
of human population growth and subsequent land developments and alterations.
One way to improve wild animal welfare protections is to recognise the connection
between humans and wild animals and how humans maintaining an anthropocentric
view of superiority could influence wild animal welfare protection by acknowledging
the impact human population growth has on wild animals.

2.3

Influences of human populations on wild animals

There are different academic views about the impact human population growth has
on wild animals. McKee contends ‘there is a very close relationship between
biodiversity loss and human population growth.’76 However, wildlife extinction is not
always directly correlated with human population growth and human population
numbers tend to seldom be held as responsible.77 Nonetheless, use of resources to
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McKee, above n 2, 10.
See generally, Marcel Cardillo, Andy Purvis, Wes Sechrest, John L Gittleman, Jon Bielby
and Georgina M Mace, Human Population Density and Extinction Risk in the World’s
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satisfy human consumption confines wild animals to their habitats which results in
animals having to adapt to potentially new habitats otherwise they become extinct.
To alleviate the impact on wild animals, humans create nature reserves, but wild
animals do not know the boundaries. As adaptable as some animals may be, others
are not so adaptable and may seek refuge elsewhere. As McKee suggests, a ‘kinder
and gentler approach to ecosystems’ may avoid the issue of animal extinction, even
though human populations still increase and cause negative impacts. 78 Due to
continued discrepancies, further scientific research about the impact of human
population growth on wild animals is recommended.

What does appear clear, not only from scientific research, but enacted environmental
law such as the EPBC Act, is, as McKee suggests, that ‘we need wildlife to ensure an
ecologically healthy planet’.79 A healthy ecosystem provides a number of services to
ensure good survival, not only for humans but all species. Good ecosystems provide
protection for water resources, ensure nutrients are stored and recycled, assist
climate stability, break down and absorb pollution, protect and form adequate soil
and assist in better recovery from capricious and volatile events. From those healthy
ecosystems, biodiversity will provide food, resources to be used for medicines, wood,
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Carnivores (2004) 2(7) PLoS Biol 197
http://journals.plos.org/plosbiology/article?id=10.1371/journal.pbio.0020197 (accessed
16 December 2016). See also, Philip Hunter, ‘The human impact on biological diversity.
How species adapt to urban challenges sheds light on evolution and provides clues
about conservation’ (2007) 8(4) EMBO reports 316-318
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1852758/ (accessed 16 December
2016).
See generally, McKee, above n 2, 10.
Ibid, 13.
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plants, future resources and diversity in ecosystems and species. 80 The practical
benefits to conserve biodiversity include wild plants to maintain and store useful
genetic information for crops and medicines.

Wild animals are currently protected through Commonwealth environmental law by
the conservation of biological diversity.81 The legal protections aim to conserve wild
animals to the extent that the animals are not substantially impacted by human
activities. Wild animal protections are made clear for vulnerable or endangered
species.82 However, state and territory legislation is enacted which assists humans
to develop land and to be able to conduct activities for the benefit of all humankind.83
For example, the Planning Act 2016 (Qld) allows development and land use.84 It is
suggested that the legislation allowing certain activities is at the expense of welfare
considerations for some wild animals.

Conserving biodiversity will assist in planetary health. While the EPBC Act provides
for biodiversity conservation, it does not prevent activities that do have
environmental impacts. McKee suggests that ‘nature does a lot of unheralded work
for us when left to its own devices’ which includes pollinating plants, providing
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See generally, Anup Shah, Why is Biodiversity Important? Who Cares? (19 January 2014),
Global Issues, http://www.globalissues.org/article/170/why-is-biodiversity-importantwho-cares#WhyisBiodiversityImportant (accessed 16 December 2016).
See generally, the EPBC Act and more specifically s 3A(d).
See generally, chapter 3, specifically 3.4 and chapter 5.
See generally, the EPBC Act. See e.g., the Planning Act 2016 (Qld) and the Environmental
Planning and Assessment Act 1979 (NSW). See also, the Vegetation Management Act
1999 (Qld).
See Planning Act 2016 (Qld) s 3(1).
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oxygen and climate controls and decomposing waste.85 As pointed out by McGrath,
more than three quarters of the Earth’s large carnivores are now in decline. 86
Ecosystems that decrease in carnivores, mean fewer ‘browser’ animals are being
consumed for food by the carnivores. This leaves animals to browse through
vegetation, which disrupts the natural cycle of the vegetation. The impact flows on
to affect smaller animal survival such as birds and smaller mammals.87

Both Commonwealth and state and territory legislation protecting the environment
can be both positive and negative for animals and humans. For example, the Planning
Act 2016 (Qld) can be said to be positive to animals and humans because the purpose
of the Act includes a facilitation of ecological sustainability, 88 and ecological
sustainability integrates protection of ecological processes and natural systems. 89
The legislation could also be said to be negative for animals and humans. First, it may
be negative for animals because while part of the purpose of the Act is to facilitate
ecological sustainability, its primary purpose is also to allow development and land
use, 90 which may include development of animal habitats. Secondly, it may be
negative for some humans because applications for development must still be
made91 and application approval requires compliance with certain benchmarks and

85
86

87
88
89
90
91

See generally, McKee, above n 2, 15.
Matt McGrath, More than three quarters of large carnivores now in decline (10 January
2014) BBC News Science and Environment http://www.bbc.com/news/scienceenvironment-25675002 (accessed 16 December 2016).
See generally, ibid.
See Planning Act 2016 (Qld) s 3(1).
See ibid s 3(2)(a).
See generally, Planning Act 2016 (Qld) s 3.
See generally, Planning Act 2016 (Qld) s 51.
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is subject to the Act’s provisions. Whether the application is approved is a decision
for the assessment manager.92 It is therefore restricting applicants in some way.

Environmental legislation, such as the EPBC Act and the Vegetation Management Act
1999 (Qld), allows humans to develop and conduct activities for the betterment of
humans, but restrictions are placed on the activities allowed if the activities are likely
to impact on protected animals.93 However, wild animals are only protected through
EPBC Act if they are defined as vulnerable and/or endangered wild animals. 94
Notwithstanding the applicable law in place, it is suggested that research
demonstrates that human activities can deprive wild animals of the requisites they
need for life, by activities destroying or damaging their habitat.

95

While

environmental legislation can also protect animal habitats, human interests override
that of wild animals. Human interests overriding animal interests will continue if
there are no welfare protections for wild animals included in environmental law.

Whether the impact humans have on animals is significantly as a result of human
population growth, is not entirely clear. 96 Theorems revolve around beliefs that
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See generally, Planning Act 2016 (Qld) s 60.
See generally, Vegetation Management Act 1999 (Qld) s 20AC.
See e.g., EPBC Act s 178.
See generally, PC Paquet and CT Darimont, ‘Wildlife conservation and animal welfare:
two sides of the same coin?’ Animal Welfare 2010, 19, 177.
See generally, P Ehrlich and J Holdren, Impact of Population Growth (1971) 171 Science
3977, 1212-1217. See also, See also, Alex de Sherbinin, David Carr, Susan Cassels and
Leiwen Jiang, Population and Environment (2007) 32 Annual Review Environment
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human population growth causes disproportionate impacts on the environment.
Paul Ehrlich and John Holdren’s research considered the theory that population
problems should be thought of on a global basis and not just be dealt with under a
control mechanism.97 Population density is considered a poor measure of impact,
and redistribution would not be a solution. The environment therefore ought to be
construed as encompassing more than just physical surroundings, and solutions to
population impacts are often theoretical and not operational.98

Research about population growth causing an impact on the environment is often
misinterpreted when considering a change in resource demand or environmental
impacts in comparison to per capita increases in population. 99 It is easy to
misinterpret, for example, that if the population increases by 50 per cent, then
resource depletion may increase at the same rate. However, Ehrlich’s argument that
the increases are disproportionate is outlined in his analogy of a United States study
where population growth increased in a particular area by 50 per cent but electricity
increased multiple times over. 100 He suggests population increases can impact
resources and the environment much more than the percentage of the population

https://pdfs.semanticscholar.org/a562/78f4c902526c9f85c71787d76d76322a6a8f.pdf
(accessed 16 December 2016).
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See generally, Ehrlich and Holdren, above n 96.
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Ibid.
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Ibid. See also, de Sherbinin, Carr, Cassels and Jiang, above n 96. See generally, York,
Rosa and Dietz, above n 96.
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See generally, Ehrlich and Holdren, above n 96.
80

Chapter Two
Human Development versus Wild Animal Survival

increases, and therefore impacts are often disproportionate to the actual human
population increases.101

Notwithstanding Ehrlich’s focussed research outcomes, the impact of human
population growth should be reviewed in a global context. While an impact may be
significant in one particular area, it will affect the global environment eventually if
the impact is a global concern.102 For example, ecological problems from the impact
of high yield agriculture in one particular area of the world, is likely to have an effect
on food production globally.103 Pollution from agriculture impacts waterways, which
in turn impacts fisheries. Fisheries are in decline and at risk of further decline due to
exploitations caused by human activities. 104 Fisheries can modify ecosystems if
overfishing of target species occurs.105 Overfishing can reduce ‘spawning biomass of
a fishery’106 and if this falls below desired levels, sustainability will be affected.107
Overfishing can also result in what is known as ‘fishing down the food chain’. 108
When changes in species composition and biodiversity happen, it results in a
reduction of large, long-lived high value predator species and an increase in small,
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short-lived, lower value pelagic 109 and demersal 110 prey species. 111 The result is
increased competition for food and reductions in the genetic diversity of wild fish
populations.112 Scientific research outcomes suggest that ecological problems are
worldwide and will not be restricted to those areas with increased human population
growth.113

Population density and distribution can also be thought of as being a significant
contributor to environmental problems. 114 While it may cause an inequitable
utilisation of world resources, assuming population density is a critical measure of
overpopulation can be an error.115 Countries can be dense in population but require
resources from land outside their borders. While population is dense, the impact of
any over-population is transferred to other areas because of the need for global
resources. The Netherlands, for example, while dense in population, has one of the
largest per capita imports of protein globally, along with large amounts of wool,
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minerals and cereals. 116 Using this example, the Netherlands, although having a
dense population, would not overexploit its own resources simply because it does
not have the resources required for its population. It exploits other areas in countries
that produce those resources and therefore its population density could not be said
to be a significant environmental contributor in the Netherlands itself. Density is
useful to measure overpopulation in some areas as people tend to cluster in areas
where resources are more readily available, and this can still be independent of
serious environmental problems.

Examining global environmental problems of pollution and resource depletion,
additional problems may arise because of population numbers and consumption, and
not just as a result of population distribution. In such cases, any suggestion to
redistribute populations is unlikely to be an adequate remedy.117 If populations were
redistributed the environmental implications may be greater because of the need to
provide resources to those areas deficient in them. The result for wild animals is that
there needs to be something more than human population distributions as a remedy,
as the problem of increasing numbers still exist and if following Ehrlich’s study,
resource depletion activities are likely to continue in any redistributed areas. 118

The meaning of the word ‘environment’ may be having an impact on the critical
thought process of people who are apathetic to environmental concerns. Ehrlich and
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Holden suggest that ‘environment’ is traditionally thought of as being national parks
and land areas, and these are not necessarily the places and conditions in which
people live in their everyday lives.119 For example, the definition of environment can
include conditions of lower socio-economic areas and include animals such as rats
and pests. To be able to alleviate conflict in any of these areas, such as the difference
between the ‘environment’ of a national park as opposed to that of a lower socioeconomic area, then it is necessary that both areas be considered as important as the
other and both require attention to make a positive difference to the ‘environment’.

In Commonwealth legislation, ‘environment’ is defined under s 528 of the EPBC Act
and includes:

(a) ecosystems and their constituent parts, including people and communities; and
(b) natural and physical resources; and
(c) the qualities and characteristics of locations, places and areas; and
(d) heritage values of places; and
(e) the social, economic and cultural aspects of a thing mentioned in paragraph (a),
(b), (c) or (d).120

The EPBC Act also defines ecosystem to be a dynamic complex of plant, animal and
microorganism communities and their non-living environment interacting as a
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See generally, Ehrlich and Holdren, above n 96.
Environmental law is also defined in the Environment Protection and Biodiversity
Conservation Act 1999 (Cth) to be the Act, or the regulations, or the Great Barrier Reef
Marine Park Act 1975 (Cth); or regulations made under the Great Barrier Reef Marine
Park Act 1975 (Cth) – s 528.
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functional unit.121 The legal meaning of ‘environment’ may assist with the protection
of wild animal welfare. For example, when analysis is conducted about the definition
of environment, there would be clear link between wild animals and their formation
in the essential make-up of the environment if wild animals are considered not only
in the legal context as part of biological diversity but also considered as physically
present in a habitat area. This in turn may establish better parameters in how wild
animals are protected because of the necessity wild animals bring to the environment
to be a functional ecosystem.122

As the thesis proposes that wild animal welfare should form part of Australian
environmental law, particularly the EPBC Act, Paul Paquet and Chris Darimont’s
description of a wildlife welfare ethic is a useful starting point to analyse whether
wild animal welfare could form part of the Act. Paquet and Darimont, in wildlife
research conducted in 2010, concluded that humans are ‘collectively responsible’123
for wildlife suffering from a deprivation of their life requisites by human activities,
and therefore a wildlife welfare ethic should be formed. The starting point for a
wildlife welfare ethic is already present in Australia because animal welfare
protections exist and there is positive philosophical argument that supports ethical
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obligations towards animals. As a notion of moral responsibility exists towards
animals, it is suggested that a wildlife welfare ethic could also be formed through
underlying parameters of conservation or through the application of the
precautionary principle. The application of the precautionary principle and how it
can apply to a wildlife welfare ethic is analysed in further detail throughout the thesis.
It appears that, because wildlife conservation and animal welfare are linked through
the integrity of habitats which then co-link an animal’s welfare by virtue of their
occupation of those habitats, what may also be necessary is additional protection for
those habitats.

Historically, there has been a notion and practice of ‘one set of ecological and ethical
principles’ for humans and another for animals and, as Paquet et al propose, the rest
of nature.124 The problem with the different status between humans and animals is
that often both humans and animals will share a common factor of human-caused
damage to the environment.

Humans are ethically inclined to follow an

anthropocentric view to sustain and do good for other humans. 125 Humans have
protected the environment which most impacts them, such as areas which human
communities occupy. Animals, while recognised as a part of the same environments
that humans occupy, retain the status of property 126 and do not have rights or
standing. However, wild animals and their suffering caused by environmental

124

See further, Paquet and Darimont, above n 95, 178.
See generally, ibid.
126
See e.g., Saltoon v Lake [1978] 1 NSWLR 52 where an animal’s status of property was
confirmed.
125

86

Chapter Two
Human Development versus Wild Animal Survival

impacts, share a common factor of damage with humans.

If maintaining an

anthropocentric view to do good for others, humans would also protect wild animals
within their natural habitats or the ‘environment’ because to legally protect animals
from impacts that cause harm to them as a result of damage to the environment,
would be humans protecting their common shared environments.

The common factor of damage supports a persuasive argument that conservation
and welfare should be thought of as two sides of the same coin for welfare
protections for wild animals to be properly implemented. Animal welfare is not a
factor that legally needs to be considered during proposed actions that may impact
on the environment, and this could cause disengagement and allow humans to
pursue individual interests without strong regard to the damage or suffering that may
be done to animals. Although Paquet et al point out that strengthening protections
for animals could increase competition between humans and animals for the same
habitat because of environmental conditions, their study conducted in North America
demonstrates that there are possibilities to achieve a co-existence and achieve
sustainability.127

Although the focus of this thesis is on land degradation and deforestation when
analysing the impact of no wild animal welfare protections in environmental law, it is
acknowledged that marine animals are also impacted by human population growth,
particularly through increases in marine activities. While the intent is not to discuss

127

See generally, Paquet and Darimont, above n 95, 179.
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marine animals in detail, case law suggests that courts have recognised that human
population growth is impacting on marine wild animals.

In the case of Nature Conservation Council of New South Wales v Minister for
Environment and Water Resources [2007] AATA 1876128 the Tribunal considered the
impact of Ocean Trap and Line Fishery (OTLF)129 on the habitat areas of the grey nurse
shark, particularly as the shark was a critically endangered species as defined under
the EPBC Act. The Minister had declared that OTLF was an approved Wildlife Trade
Operation under sections 303BA and 303FN of the Act. The Nature Conservation
Council was of the view that more protection for the grey nurse shark was necessary.

The Tribunal held that the object of the Act (referring to the EPBC Act) is not
exclusively the protection of wildlife.130 The Tribunal’s decision was not favourable
to the protection of the grey nurse shark because the Tribunal took into account that
the shark had characteristics that predisposed it to population decline and decided
that it was not necessarily the OTLF that was causing the shark’s decline. The Tribunal
determined that, for the Nature Conservation Council to win the case, the OTLF
needed to be the sole reason or determinant to the survival of the species for it to be
stopped. The Tribunal referred to the precautionary principle and concluded that:

128

Nature Conservation Council of New South Wales v Minister for Environment and Water
Resources & Ors [2007] AATA 1876.
129
Ocean Trap and Life Fishery (OTLF) is a multi-species targeted fishery that operates
within the habitat areas of the Grey nurse shark and a number of other threatened
species in New South Wales.
130
Nature Conservation Council of New South Wales v Minister for Environment and Water
Resources & Ors [2007] AATA 1876 [132].
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Given the uncertainty of the evidence before us, and notwithstanding the
precautionary principle, we consider that the potential impact of the OTLF compared
to the effect of outside factors is such that we are satisfied in terms of the section.131

The Tribunal acknowledged that ‘human activity has for a number of years affected
the size of the population’.132 It also acknowledged that ‘if grey nurse sharks are to
survive off the east coast of Australia, further urgent steps need to be taken.’ 133 The
difficulty for the Tribunal was that, while they acknowledged the need for further
urgent steps to be taken to protect the species, the Tribunal was not the body to carry
out that task. Favourable for the applicant was that the Minister had only approved
the Wildlife Trade Operation134 under s 303FN of the EPBC Act for a short period of
time, with the requirement that it be re-considered once that time had elapsed.

The Tribunal recognised that human activity can, and does, affect wild animal
populations. The Tribunal could not rely on the EPBC Act or any legal precedent to
decide that steps needed to be taken to protect the sharks. The Tribunal could only
consider whether the OTLF was causing the sharks to decline and could not look
beyond this scope. It is suggested that if welfare protections had formed part of the
EPBC Act then the Tribunal could have made a decision about whether the OTLF was

131

Nature Conservation Council of New South Wales v Minister for Environment and Water
Resources & Ors [2007] AATA 1876 [129].
132
Ibid [119].
133
Ibid [141].
134
Section 303FN(2) of the EPBC Act sets out that the Minister may approve a wildlife trade
operation is an approved wildlife trade operation for the purposes of the section.
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impacting on shark welfare and if those welfare provisions had been breached, then
penalties could have been enforced. Therefore, if Australia’s primary legislation to
protect ‘biodiversity’ is not adequately protecting wildlife, as part of biodiversity,
then there appears to be a warranted argument for change.

2.4

Concluding remarks

Research demonstrates that human population growth does have an impact on
biological diversity and wild animals. 135 The global human population size is
considered unsustainable 136 and human population size will outgrow the Earth’s
ability to be able to provide food, support ecosystems and prevent species extinction,
predominantly because of changes to Earth’s climate. 137 Human-driven processes
such as land conversion, species introduction, pollution and direct exploitation, are
all threatening environmental conditions.138 But as the research suggests, separating
population size from that of consumption rates is difficult, simply because it is their
combined effects on biodiversity loss and consumption patterns that are generally

135

See generally, Cincotta, Wisnewski and Engelman, above n 1. See also, Philip Hunter,
‘The human impact on biological diversity. How species adapt to urban challenges sheds
light on evolution and provides clues about conservation’ (2007) 8(4) EMBO reports 316318 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1852758/ (accessed 16 December
2016). See also Bob BM Wong and Ulrika Candolin, ‘Behavioral responses to changing
environments’ (2015) 26(3) Behavioral Ecology 665 – 673
https://academic.oup.com/beheco/article/26/3/665/233718 (accessed 16 December
2016).
136
See further, Corey Bradshaw and Barry Brook, ‘Human population reduction is not a
quick fix for environmental problems’ (2014) 111 Proceedings of the National Academy
of Sciences of the United States of America 16610-16615, 16610
http://www.pnas.org/content/111/46/16610.full.pdf (accessed 16 December 2016).
137
See generally, ibid.
138
See ibid.
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calculated to determine the impact. There are also variances in consumption
patterns in differing regions and socio-economic classes and this can impact
calculations and the result.139

Land degradation is one particular concern that affects wild animals in Australia.
Cincotta’s research implies a domination of humans against wild animals. He
contends that while researchers generally agree that human population growth
impacts on biological diversity, there is no testable theory that has emerged that
focuses on human demographics and biological changes.

While Australia is a developed country with some environmental and animal law
protections in place, spatial distributions will require consideration if legislation is
implemented or amended to protect wild animals against the potential
consequences of human population growth in areas of high biodiversity.

In

considering protections for the environment and animals, the welfare of wild animals
ought to be managed in such a way that human population growth is a relevant factor
to determine what appropriate protections ought to be afforded to wild animals.

The rapid increase in human population growth is likely to influence change within
the environment in order for the environment to cope with the increase in
population. It is suggested that research reviewed in this chapter supports the notion
that there is an implied recognition that as human populations grow, laws for

139

See generally, ibid.
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environmental protection should also evolve to cope with the increased growth. It is
further suggested that human populations impact on wild animals, and
Commonwealth and state and territory environmental law should recognise the
impact that human population growth has on wild animals living within their natural
habitats.

Examining human population growth trends and the impact on biodiversity ought to
be a key consideration as to whether legislative amendment is required for wild
animal protection or whether it is strong in its current form. For example, if human
population growth does not decrease or slow down, then consideration would need
to be given as to whether wild animals are being afforded protection through current
conservation legislation in high human population growth areas. If not, then further
consideration will need to be given as to whether implementing new protective
provisions, such as clear protection of welfare, may be feasible.

McKee extends on Cincotta’s view and contends that human population growth in
certain areas may require further analysis to understand how significant an impact
on wild animals humans have. Nonetheless, research involving spatial distributions
and impacts on biological diversity should be included in any discussion about legal
change, particularly for the protection of wild animal welfare.

Underpinning

philosophy of animal law could influence protections for wild animals if equal status
was afforded, moral respect offered, and protection given as a basic right. An
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obligation in law to protect animals simply because equal consideration principles
exist would align with environmental law objectives to protect natural environments.

Although wild animals are afforded some protections through Commonwealth
environmental law, particularly through conservation of species, the law allows for
human-induced activities, such as development, to occur on the proviso of certain
legal obligations and conditions being met.140 The EPBC Act in its current form will
not protect wild animal welfare because welfare protections do not exist in the EPBC
Act or state and territory environmental law.

If change is to be made through the implementation of protection to wild animal
welfare through Commonwealth environmental law, then further analysis is required
of the original foundations of animal welfare law. In particular, the philosophy of
equal recognition of human and animal species, inherent value of animals, a rightsbased approach and a sovereignty principle may strengthen protections, particularly
for welfare, noting an animal’s welfare will be largely impacted by the environments
in which it lives. The foundations are important to understand because they
demonstrate that state and territory law protecting animal welfare is currently not
readily applicable in offences involving the environment when animals may be
harmed as a result.

140

See e.g., EPBC Act s 18(3).
93

Chapter Two
Human Development versus Wild Animal Survival

As a starting point for further research, case studies such as Nature Conservation
Council of New South Wales v Minister for Environment and Water Resources 141
demonstrate that Australian law currently recognises that human activity does
impacts on wild animals. Although this may be recognised and discussed during court
cases, current environmental legislation does not allow quick action to be taken to
protect welfare of wild animals. By way of example, if there is evidence that fish nets
are killing sharks when they become trapped, if the nets are allowed to be in the
particular location and the operator has followed all relevant laws in place for their
placement, then courts cannot find a person guilty of an offence against other sharks
that may be impacted by the nets, with animal and environmental legislation in their
current form.

Some of the impacts that human populations have on wild animals are recognised in
Australian law as demonstrated by Commonwealth legislation such as the EBPC Act
and state and territory legislation such as the National Parks and Wildlife Act (NSW).
State and territory anti-cruelty legislation has also been enacted, such as the
Prevention of Cruelty to Animals Act 1979 (NSW) and the Animal Care and Protection
Act 2001 (Qld) to protect some animals from harm. It is important that the legal
relationship between Commonwealth and state and territory legislation is explored
further to understand gaps between environmental law protections and animal
welfare protections, which result in unclear provision for wild animal welfare.

141

Nature Conservation Council of New South Wales v Minister for Environment and Water
Resources & Ors [2007] AATA 1876.
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Analysis of these matters commences in the next chapter which focusses on the
theoretical, legal and regulatory frameworks of animal law developed as a result of
human-animal relationships.

___________________________
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3.1

Introduction

Animal law and the concept of animal welfare can be an emotive subject. Founded
on a premise that animals are heavily involved in the human species landscape,
philosophical and theoretical underpinnings of animal law are discussed in this
chapter. It details how current legal frameworks have incorporated philosophical
perspectives but while doing so, the chapter identifies that there are still areas that
could be improved.

Animal welfare and animal rights are thought of as being two distinct topics. Animal
welfare is largely concerned with animals being able to benefit humans to an extent
that animals are not caused ‘unnecessary’ suffering during that process. Animal
rights, on the other hand, is a term that encapsulates animals having rights similar to
human rights and equality in law; therefore, it can be an offence for persons to
infringe on those rights if those rights are incorporated into law. However, animal
rights are not readily acknowledged in law because actions by humans, such as using
animals for human benefit are viewed as being morally right. This is due to the
common view that humans are the superior species, and animals are property that
can be used as is humanly convenient.1

1

See e.g., Saltoon v Lake [1978] 1 NSWLR 52 wherein the owner of certain racehorses,
because of the animals being considered his property, was able to place mortgagees
over the animals, treating them with absolute ownership.
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This chapter analyses three philosophies, namely speciesism, equal consideration
and argument from marginal cases (AMC philosophy), to identify ideas that have
been influential in the establishment of animal law as it presents today. Speciesism
promotes a view of human superiority over animals. While the thesis does not
discuss whether speciesism is the preferred view or not, the thesis considers while it
appears that animal law is far removed from this premise, the evidence shows
speciesism is present in animal welfare law.

The thesis claims that animal welfare and animal rights should be used
interchangeably and throughout this chapter evidence is presented that a
collaborative approach to both topics, will allow wild animal welfare to be better
protected and adequately enforced in law. Animal rights philosophers consider that
the use of animals by humans is morally wrong, albeit with some limited contact
between humans and animals, such as that between humans and companion
animals.2 Animal rights devotees believe that human interests should not override
an animal’s interests and that pain should not be inflicted on animals. Strong animal
rights advocates consider animals should be treated humanely during all human
contact. The thesis considers these points of view but proposes one approach should
not be favoured over the other.

2

See further Jeremy Bentham, A Utilitarian View http://www.animal-rightslibrary.com/texts-c/bentham01.pdf (accessed 25 July 2017). See also Peter Singer,
Equality for Animals? http://www.utilitarian.net/singer/by/1979----.htm (accessed 25
July 2017).
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Philosophical underpinnings to animal law stem from several philosophers including,
but not limited to, Jeremy Bentham, Peter Singer, Tom Regan and John Rawls. Singer,
for example, suggests that a utilitarian approach should be taken when engaging in
debate about animals. The utilitarian view espouses that those who suffer the
greatest should be given priority in moral ethics, and therefore animals should be
afforded equal moral consideration. Singer’s view is an extension to Richard Ryder’s
discussion about speciesism that speciesists allow their own interests to prevail over
that of any other species. Singer’s extension to Ryder’s approach, however, is that
other species may have greater suffering, and therefore they should be afforded
moral significance. Rawls’ involvement is limited in the animal law theorem as his
beliefs evolve from the content of moral norms and an account of justice that human
beings have the capacity to make appropriate decisions, which animals are unable to
do.

Philosophical views opposing animal equality are also extant. For example, Immanuel
Kant3 argues that animals are simply instruments for human purposes. This belief
stems from his view that animals are not capable of rational thought; humans are
superior because they possess this capacity. More recently, Roger Scruton extends
the human superiority view that to give an animal rights would jeopardise the dignity
of humans as being able to judge one another in society. He propounds that

3

See Christine M Korsgaard, A Kantian Case for Animal Rights (2012)
http://www.people.fas.harvard.edu/~korsgaar/CMK.Animal.Rights.pdf (accessed 25 July
2017).
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observation of animal rights reduces human value to mere options in life, rather than
a respect of moral values in choosing how one lives in society.

Notwithstanding the opposing philosophical views, animal law in Australia protects
defined animals4 and some wild animal species through vulnerable or endangered
definitions.5 However, animals remain inferior to humans and certain activities are
still allowed to be committed on animals, especially if financial incentives are
involved.6 A thorough understanding of philosophical underpinnings is necessary to
continue to promote change in animal welfare protection.

The equal consideration philosophy promotes that a uniform balance of protections
be given to humans and animals, but not necessarily uniform treatment. AMC
philosophy goes further and suggests that animal rights could be recognised like
humans with disabilities that are recognised at risk of potential discrimination and
therefore require strengthened protections because of that disability. 7

AMC

philosophy suggests that animals should not be denied rights because of differences
of opinion about what may be considered normal.

4

5

6

7

See e.g., Animal Care and Protection Act 2001 (Qld) s 11.
See further, Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC
Act) s 178.
Animal Health Australia (AHA) 2014, Australian Animal Welfare Standards and
Guidelines for Cattle (January 2016) Animal Welfare Standards
http://www.animalwelfarestandards.net.au/files/2011/01/Cattle-Standards-andGuidelines-Endorsed-Jan-2016-061017_.pdf (accessed 25 July 2017).
See e.g., Disability Discrimination Act 1992 (Cth).
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Animal welfare legislation forms the basis to argue for an extension of welfare law
for wild animals. As discussed in this chapter, the development of animal welfare law
has taken on traits from the utilitarian approach, rights-based approach and the
contractarian philosophy. These philosophical underpinnings have been formulated
into the current legal and regulatory frameworks in Australia. The discussion in this
chapter about animal welfare law will focus on specific state legislation such as the
PCA Act and the Companion Animals Act 1998 (NSW).

The chapter considers the definitions of vulnerable and endangered animal species
and how they apply in the welfare context. Defining ‘animal’ is an important
consideration in law because of the variance in the definitions between the states
and territories in Australia. The definition goes further and varies between ‘domestic’
and ‘wild’ animals. The difficulties the varying definitions pose will be discussed in
this chapter.

3.2

Philosophical and theoretical perspectives of animal law

Animal welfare protections commenced with the recognition that animals could be
sentient creatures. A sentient animal is an animal which experiences ‘emotions
associated with pleasure and suffering’ and

Who is aware of its surrounding and of what happens to it, and who is motivated to
promote its evolutionary fitness not as part of a well-planned, long-term strategy to
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ensure the well-being of future generations, but through the simpler, but not less
intense, need to feel good about itself.8

Charles Darwin was one of the first scientists to suggest sentience in animals when
he wrote, ‘the lower animals, like man, manifestly feel pleasure and pain, happiness
and misery.’9 When considering how the human species can respond to domestic
animals, Darwin suggested that

... the love of a dog for his master is notorious; in the agony of death he has been
known to caress his master, and everyone has heard of the dog suffering under
vivisection, who licked the hand of the operator; this man, unless he had a heart of
stone, must have felt remorse to the last hour of his life.10

Darwin’s research was important in recognising that animals are sentient creatures,
but the notion of animal sentience is still controversial. For example, philosopher
Peter Carruthers argues that while animals may matter to humans, this is not the
same feeling or understanding about whether animals have moral standing and
sentience, enough to have their own recognised rights.11 He compares the different
feeling to a person’s consideration of art. He argues that while the preservation of

8

9

10
11

J Webster, Animal Sentience and Animal Welfare: What is it to them and What is it to
us? (2006) 100 Applied Animal Behaviour Science 1 at 1 as cited in Deborah Cao, Animal
Law in Australia and New Zealand, (Thomson Reuters, 2010) 18.
Charles Darwin, The Descent of Man and Selection in Relation to Sex (William Clowes &
Sons, 1871) 47.
Ibid.
P Carruthers, The Animals Issue: Morality in Practice, (Cambridge University Press,
1992).
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the Mona Lisa may matter to art lovers, it would not be legitimate to suggest that
one has a moral duty with respect to the protection of the art. Rather, he suggests
that by way of indirect moral consideration, one may wish to protect and preserve it.
Therefore, he argues that while some humans may care deeply for animals and wish
to protect and preserve them, because a moral consideration is subjective, it need
not be bestowed upon the whole human species and the suggestion of animal
sentience does not make moral considerations any more objective.

Carruthers suggests that although animals may not have moral standing, they should
have access to appropriate treatment. While conceptualising the moral status of
animals can be difficult, based upon the varying approaches to moral status, what
remains important when discussing animal sentience and morality is to consider the
utility of animals and that of rights-based approaches to the status quo.

As suggested in this thesis, the intent of this research is to strengthen welfare
protections for wild animals. In light of this, selective reasoning has been used to
highlight the particular philosophies of Singer,12 Regan13 and Rawls,14 to analyse how
the law currently considers various ethical matters when implementing animal
welfare legislation and how the law could improve.

12
13
14

See, e.g., Peter Singer, Animal Liberation (Avon Books, 1975).
See, e.g., Tom Regan, The Case for Animal Rights (University of California Press, 1983).
See, e.g., John Rawls, A Theory of Justice (Belknap Press of Harvard University Press,
1971).
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3.2.1 Singer’s utilitarianism approach

Singer’s utilitarian approach considers that animals and humans should be afforded
equal moral consideration and the equal consideration philosophy was important in
the development of welfare protections in animal law. Singer suggests that when
comparing the interests between animal and human species, one must be careful to
acknowledge the difference in capacities of both species and how each species may
suffer, which is different for each. He suggests that if there are competing interests,
an aggregation of preferences approach should be applied, and that priority of moral
consideration be given to that which is required to relieve the greatest suffering.15

Singer’s equal consideration approach is subject to two main criticisms. First, how
does one measure the extent of pain and suffering to balance any potential
difference between animal and human species livelihoods? For example, would it be
right to consider banning people from eating meat produced from animals confined
in factory farms? If so, this would suggest that an animal’s suffering take precedence
over a person’s sustenance and livelihood.

Secondly, a preference aggregation may inflict discrimination to any one group or
class. For example, if animal interests have preference when animal experimentation
is required, then arguably thousands of humans could be denied potentially effective

15

Steven White, ‘Exploring Different Philosophical Approaches to Animal Protection Law’
in Peter Sankoff and Steven White (eds) Animal Law in Australasia (Federation Press,
2009) 89.
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treatment at the cost of a minimal number of animals suffering. Prima facie, as
Steven White sets out, it would be impossible to rule out all potential exploitative
activities towards animals, such as ceasing to eat meat, as it would cause significant
upheaval economically and socially.16 On a more recent application, the difficulty in
ruling out potential exploitative activities could be said of the issue of ceasing live
exports.17

Critics have taken a narrow view of Singer’s utilitarian ideals and rely only on the
notion of capacity of suffering.18 However, Singer’s approach regarding capacity and
suffering involves more than just the capacity to suffer. His theory includes elements
and aspects of capacity and suffering which are to be considered as a prerequisite for
having interests. While a person or animal may have the capacity to suffer, it is this
capacity to suffer that results in that person or animal having certain rights and
interests. Singer’s analytical approach about the differences between men and
women held that while undeniable inequalities exist there are still means for both
men and women to be afforded rights and protections.

16
17

18

Ibid 89.
See especially, RSPCA, Live Exports Debate in Parliament
http://www.rspca.org.au/news/live-exports-debate-in-parliament.html (accessed 25
July 2017).
See e.g., Thomas Wells, The Incoherence of Peter Singer’s Utilitarian Argument for
Vegetarianism (24 October 2016) ABC Net
http://www.abc.net.au/religion/articles/2016/10/24/4562329.htm (accessed 25 July
2017). See also Korsgaard, above n 3. See also Roger Scruton Writer and Philosopher
(2015) http://www.roger-scruton.com/ (accessed 25 July 2017).
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The pro-welfare philosophers and researchers discussed in this thesis suggest that if
an animal is treated with a basic principle of equality, this does not necessarily mean
having to give rise to the same rights. Singer used an example to explain the principle
of equality not giving rise to the same rights by stating that if women campaign for
rights to have an abortion, the right to abortion would not extend to men, because
clearly it could not. 19 Using this analogy with animals being afforded equal
consideration, Singer reasons that it is obvious animals cannot have the same rights
that humans do, such as the right to vote; however, equal consideration does not
mean affording the ‘same’ rights, it means being able to acknowledge those rights
relevant to each species. What should be afforded to each species will depend on
the ‘nature of the members’ of the groups.20

As Singer points out the principle of equality is a moral ideal, not an assertion of facts.
The human species, although the one species, is inherently ‘different’. People have
different-coloured skin, different intellect, different abilities to communicate,
different morals; the differences appear endless. These differences show that
humans will never be equal. However, there is a moral obligation for humans to
consider those who are different and allow those differences to be accepted.
Humans should be treated favourably even if they are different from each other.
Because of the moral obligation to treat differences favourably, as Singer proposes

19

20

See generally, Singer, above n 12, 2.
Ibid 2.
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‘the principle of the equality of human beings is not a description of an alleged actual
equality among humans: is it a prescription of how we should treat human beings’.21

A wild animal dependent on ecological systems for survival is not protected through
a principle of moral consideration, particularly when wild animals are forcibly
removed, or have no other land available to move to, to be able to satisfy their needs
of survival. However, the moral consideration principle does appear to have been
extended in law to domesticated animals as their welfare is generally legislated for,
but the application of equal consideration principles is not evidenced when legal
protections are given to wild animals. The lack of legal protections through the
principle of equal consideration is exemplified by habitat destruction being allowed
to continue, even if there is a risk to animal welfare through that habitat destruction.

Removing habitat where a wild animal lives and generally thrives does not involve an
application of the equal consideration principle because the animal’s interests and
needs are usually overridden by the needs of humans. To use an analogy, a man’s
perception of what a man’s castle means to him shows the strong view humans have
in relation to their homes.22 At minimum, a human can be compensated for their
loss 23 and live in relative comfort in another area. Wild animals may be able to

21
22

23

Ibid 5.
Darryl Kerrigan is a fictional character in the movie ‘The Castle’ who successfully fought
to save his ‘castle’ from compulsory acquisition. See further, Luke Buckmaster, The
Castle: rewatching classic Australian films (4 April 2014) The Guardian
http://www.theguardian.com/film/australia-culture-blog/2014/apr/04/the-castlerewatching-classic-australian-films (accessed 25 July 2017).
See e.g., Commonwealth of Australia Constitution Act 1900 (Cth) s 51 (xxxi) - The
Parliament shall, subject to this Constitution, have power to make laws for the peace,
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relocate; however, the extent of any principle of equal consideration is difficult to
quantify when the law does not include welfare provisions to help balance moral
obligations between humans and wild animal species.

3.2.2 Regan and rights

Regan’s theory of moral consideration follows an animal rights activist approach that
an animal has inherent value and ‘as “the subject-of-a-life” should not be treated as
a “means-to-an-end”’. 24 To consider this argument, Regan distinguishes between
moral agents and moral patients. Moral agents are considered to have the ability to
be able to act in a moral way. Moral agents are the human species when they can
exercise judgement and act with reference to right and wrong. Moral patients on the
other hand are those who cannot control their actions in a moral way, and therefore
cannot be held accountable for them.

Moral patients are said to include infants and animals. However, Regan considers
that animals only fit within the category of moral patients if the animal can
demonstrate a range of cognitive and volitional abilities.25 For example, an animal
will be inherently worthy of moral respect if it can be established that it possesses
certain abilities, including memory, desires, an emotional life, preference and welfare

24

25

order, and good governance of the Commonwealth with respect to ... (xxxi) the
acquisition of property on just terms from any State or person for any purpose in
respect of which the Parliament has power to make laws.
White, above n 15, 90.
Ibid 91.
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interests. From the studies outlined above, it appears evident that animals can be
considered sentient beings and can fit within this category. If either human or animal
can establish being worthy of moral respect, Regan suggests that justice demands
they both be treated with equal respect as they both possess inherent value. Regan
places a significant basis of his argument on the AMC philosophy to substantiate his
claims.

However, like Singer’s approach, Regan’s views are not without criticism. If Regan’s
approach was insistent, then his account would rule out any exploitation of animals,
such that killing an animal for food would be morally unjustifiable. Regan would
argue that this is because humans do not have an overriding need to kill animals for
food, because humans do not need meat to survive. Based on Regan’s approach, the
animal would be worthy of equal respect. This would also be relevant when
considering animals that are used for scientific purposes. Distinguished from the
utilitarian view, if following Regan’s establishment of rights when considering animals
that are used for scientific research, Regan’s view would be that no human or animal
is a mere receptacle and to treat one as such, would be a violation of their rights.26

The criticisms outlined above of Regan’s approach could be perceived as being harsh.
While is it arguable that Regan’s views on equal respect may result in animals that
are used for food thought as being morally wrong, in terms of welfare needs, Regan’s

26

See also, Tom Regan, ‘The Case for Animal Rights’ in Tom Regan and Peter Singer (eds)
Animal Rights and Human Obligations (Prentice-Hall, 2nd ed, 1989).
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perspective is valid. The overarching claim is that through an ethical perspective a
human being’s value should not be measured by how useful that person is. Rather,
a person ought to be treated with respect, simply because of their independent
value27 and not because of their usefulness.

The extension to human rights being valued, is for animal rights to also be valued and
therefore animals be respected. As the human species is a form of animal, the belief
that human beings have independent value ought to imply that other animals should
have this same equal value. Injustices can be overcome for animals to be considered
as equal value to that of humans. Immoral behaviour such as slavery, child labour and
subjugation of women were simply not reformed to satisfy a moral argument; they
were abolished. As Regan suggests, reforming an injustice is simply prolonging the
injustice. By demanding similar answers for animals and in particular, wild animals,
exploitation would be abolished, not reformed.

The case of Animal Liberation v Conservator of Flora and Fauna 28 highlighted the
imbalance present in the principle of equal consideration towards wild animals in
Australia. While evidence was available to confirm that the kangaroos were causing
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See generally, Tom Regan, The Philosophy of Animal Rights
http://www.animalliberationfront.com/Philosophy/PhilosophyofAR-Regan.htm
(accessed 25 July 2017). See also, P Waldau, ‘Animal Welfare and Conservation: An
Essential Connection’ Minding Nature 4.1, 12-16, 12 - who extends the proposition of
ethical obligations towards humans and states that an ethical obligation for animal
protection and thus animal rights is ‘deeply important for the environmental protection
community’
https://www.humansandnature.org/filebin/pdf/minding_nature/April_2011_Animal_W
elfare.pdf (accessed 28 February 2018).
Animal Liberation v Conservator of Flora and Fauna [2009] ACAT 17 [Animal Liberation].
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severe damage to endangered ecological communities and the habitat of threatened
species within the contested area, the Australian Capital Territory Civil and
Administrative Tribunal (Tribunal) held that the number of kangaroos had increased
beyond capacity and that culling was the only practical option to restore balance.

While the Tribunal had the ability to make the decision in law to have the kangaroos
culled because of capacity, why so many kangaroos were located in one particular
area should be a question that can be asked by the Tribunal and the reasons for overcapacity needs further research. For example, what happened in the area to restrict
the kangaroo populations to the land area in question? It is suggested that the
Tribunal ought to be able to ask whether it was possible that there were increases in
human developments that resulted in land clearing becoming a contributing factor.
If the law could take a proactive rather than reactive stance there could be means to
protect more animal interests in cases like this one. Increased protections could be
extended to cover more animals rather than those animals defined as endangered or
threatened.

In taking Regan’s approach of morality towards wild animals, that animals not be
treated as a means to an end and be afforded equal respect, then the potential for
mass culling may have been avoided if human exploitation of the kangaroos’ natural
environment had been avoided.

In the Animal Liberation case, the Tribunal

considered the competing interests of the kangaroo population compared to those
interests of the threatened ecological community and found that the eastern grey

110

Chapter Three
Animal Law – Theoretical, Domestic Legal and Regulatory Frameworks

kangaroo population would not be negatively impacted if the cull was to take place.
The Tribunal recognised that a cull would never allow for optimal animal welfare.

The Tribunal’s decision provides evidence animal welfare is not an overarching
deliberation in a situation of competing interests and the decision recognises that
within certain ecological systems there will be competing interests. If Regan’s
philosophy was used as a driver in law, animals would be considered with interests
equal to those of humans. The ecological communities where wild animals live would
benefit because animals would be able to remain living in their natural environments.
In addition, the preservation of those environments would occur before they are
damaged or destroyed because of increased legal protections. As Regan suggests ‘it
is the unjust exploitation itself that must be ended’.29

3.2.3 Rawls’ contractarian philosophy

Rawls contractarian philosophy extends on from Regan’s approach of morality.
Contractarian philosophy in an ethical sense refers to the theory concerning the
origin or legitimate content of moral norms.30 It is a concept of social contract that
evolved from the idea that humans give up some rights in order to receive, or in
preference to, social order. 31 The overarching views of contractarianism are that

29
30

31

See generally, Regan, above n 27.
The Basics of Philosophy, Contractarianism
http://www.philosophybasics.com/branch_contractarianism.html (accessed 25 July
2017).
Ibid.
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social contracts have two normative positions characterised as the ‘state of nature’
followed by the motivation and rationality behind humans wanting to come to
agreement in the social contract. Crucial to this view is that there needs to be some
motivation for competition and potential gain for those involved in the social
interaction. 32 Rawls extended this to include that humans are primarily selfinterested and that to maximise this self-interest will lead them to act morally.33

If humans are to accept morality and be motivated by it, and if respect is held in high
regard for others, moral principles towards each other will be justified. This can be
extended to the idea that self-interest may not be paramount but so a commitment
will be to the public standards of morality and that it will be a higher standard of
morals involving all humans rather than a self-interested view. Although Rawls
theory is premised on the view that those who engage in social co-operation do so
by choice, by choosing a contractarian social contract of thought, humans may live
more harmoniously. However, the difficulty with the contractarian philosophy being
useful to animals, is that it is premised on ‘contract’ principles and is more specific to
this theory that ‘contractors have minimal other-directed desires or preferences’ and
that ‘contractors have a capacity for rational interactions with others’. 34 Ordinarily
this would therefore exclude any benefit for non-human species as they would be
unable to be considered within this philosophy.

32

33
34

See generally, Ann Cudd "Contractarianism", The Stanford Encyclopaedia of Philosophy
(Winter 2013 Edition), Edward N. Zalta (ed.),
http://plato.stanford.edu/archives/win2013/entries/contractarianism/ (accessed 25 July
2017).
Ibid.
Ibid.
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Rawls theory is an extension to the traditional contractarian philosophy in that Rawls
considers that those who engage in social cooperation do so by choice, and by joint
act assign basic rights and duties which determine the division of social benefits.
Rawls’ theory of justice also leaves out any consideration of animal rights. 35 The
significance of this exclusion is that when also thinking about the utilitarian approach
or Regan’s consideration of rights, Rawls’ account of justice insists on human beings
having the capacity to be able to possess a sense of justice and make appropriate
decisions. Therefore, an animal could never be included in this theory because it is
unable to make decisions for itself and this in turn excludes any principle of equal
consideration.

However, as pointed out by White, the contractarian theory could be extended to
include animals and to set out that it does not matter that animals are unable to make
decisions.

Rather, legal recognition could be given so that animals can be

beneficiaries of decisions made on their behalf.36 This would allow for humans to use
the same decision-making process they use on their own behalf to promote justice
and equality and implement similar decisions on behalf of animals because they
cannot make the decisions themselves.37

35

36
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John Rawls, A Theory of Justice (Belknap Press of Harvard University Press, 1971).
White, above n 15, 93.
See Mark Rowlands, Animals Like Us (Versco Books, 2002), wherein Rowlands sets out
that if (at least some) animals have a mental life, then they are entitled to enter what
Rowlands calls ‘the Moral Club; that is, we are under the obligation to consider the
impact of our actions on them. Rowlands’s cleverest move consists in deriving some
conclusions about what we can or cannot do to animals from principles that we already
accept. These principles are the principle of equality, according to which we are all
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Although there are different ways the contractarian theory is interpreted,38 one view
that could be used to benefit wild animals, is that ‘contractarians seek to show that
without rules of justice for cooperation, persons are worse off ...’.39 Therefore, for
humans to adopt rules of morality and justice for the benefit of wild animals would
show a rational thought process by humans that is branching out from obvious
anthropocentric40 behaviours. Although the subjects of the theory may be humans,
who have the capacity to make these choices, if humans choose to behave morally
and be morally responsible for those less advantaged, or those unable to make what
humans consider moral choices for themselves, then humans should be behaving in
a moral way towards animals and acting as their guardians.

As Lawrence Becker suggests a ‘basic contractarian insight that cooperation is
mutually advantageous implies that whenever someone can be included as a
contributing co-operator there are gains to be realised for all’.41 Although spoken
about in the context of disabled persons being unable to reciprocate in the social
contract, Becker argues disabled persons can be included in this contractual theory

38

39
40

41

created as equal, and the principle of desert, according to which we should not be
praised or blamed for things beyond our control’.
See for example the comments made in Cudd, above n 32. Hume’s theory that ‘raised a
decisive objection to any normative moral or political theory based on a historical
contract; the consent of one’s ancestors do not bind oneself’ or Ronald Dworkin who
raised similar concerns ‘about a hypothetical contract: a hypothetical agreement, he
objects, is no agreement at all’.
Ibid.
Anthropocentrism involves human needs taking precedence over the needs of anything
else, such as the Earth, environment or animals.
Cudd, above n 32.
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because with certain changes made to assist them, such as rehabilitation services,
disabled persons are capable of contributing to the social contract. Further if a
disabled person was unable to contribute to the standard required by this theory,
Becker argues that the contractarian theory involving morality would offer that
dignity be provided to those who are unable to care for themselves. As Ann Cudd
proposes ‘... by focussing on the motivation of cooperation for mutual advantage
rather than fear of the depredations of others, a more inclusive and positive
contractarian political theory comes into view’.42

If there is to be an argument for legal protections for wild animals to be extended
under a contractarian theory, then perceptions as to how more disadvantaged
persons or non-human species are considered need to be amended. Although
animals may not be able to enter into the moral society contract with humans,
humans can extend their moral thought to involve the contributions animals make to
society. The science is available to show the significance that animal species have
within our environment and how necessary animals are within our ecological
systems.43

The interpretation of how humans consider the significance of the contribution by
animals remains a downfall, and the law has not adapted to make changes to effect

42
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Ibid.
See e.g., RP Cincotta and LJ Gorenflo (eds.), Human Population Its Influences on
Biological Diversity (Springer, 2011). See also, Jeffrey McKee, Sparing Nature – The
Conflict Between Human Population Growth and Earth’s Biodiversity (Rutgers University
Press, 2003).
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better justice for humans and animals. It is a basic desire for all species to live freely
and without pain and suffering. To pursue such a desire is to ensure that the welfare
of each and every species is considered and acted on appropriately.44 It should not
be the view that disadvantaged humans and those without ‘normal’ human abilities
are treated with less dignity and respect. While an animal may not be able to make
what humans consider appropriate choices to fit within a combined society, humans
can make moral choices to allow animals to live in cohesion with them because
humans are able to make the required moral judgements.

It could be argued that disadvantaged humans or animals deserve a higher standard
of care. As the contractarian theory would allow, the gain for all species would be to
recognise that all species are able to harmoniously cohabit together, to the benefit
of all species. However, the contractarian philosophy will not always benefit wild
animals. If humans continue to have views that animals and humans live with a
different moral purpose then, what is good and worth making sacrifices for, for
humans, may not be the same as what is good and necessary for animal welfare.

3.3

Development of welfare protections in animal law

3.3.1 Underpinning philosophical views implemented in animal law

There are several philosophical views that have been incorporated in animal law.
Broadly, the philosophy that has been incorporated into law means that animals are
44

See e.g., Prevention of Cruelty to Animals Act 1979 (NSW) s 4(2).
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considered inferior to humans. 45 Current legislative regimes demonstrate that
animals have some welfare protections, but no individual rights, particularly when
animals are considered the property of humans.46 Earlier philosophers have tended
to agree with this view. Kant believed that animals were instruments to be used for
human purposes. He considered animals could only be classified mere ‘things’
because any ‘rational’ being was thought to be a person, and rational thought was
not something of which animals were capable.47 Kant’s view is at odds with the AMC
philosophy, when opposing evidence suggests some humans are not capable of being
‘rational’ yet those humans still have rights.

More recently, Scruton48 has expressed the view that granting rights to animals would
be to ‘jeopardize our dignity as moral beings, who live in judgment of one another
and of themselves.’49 He argues that in today’s society a rights-based view of the
world will encourage ‘people’, regardless of social or moral standing, to sue those
who infringe those ‘rights’. He suggests the long-term consequences will ‘reduce
majority values and lifestyles to mere ‘options’ among a range of socially valid
alternatives’, all which will deserve equal respect in the eyes of the law. Scruton
criticises Singer’s views that pain and pleasure of all living things should be considered
equally significant, which he considers ‘ignores just about everything that has been

45
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See e.g., EPBC Act ss 18 and 19.
See e.g., Saltoon v Lake [1978] 1 NSWLR 52.
See further, Korsgaard, above n 3.
See further, Scruton above n 18.
See further Roger Scruton, Animal Rights (2000) City Journal http://www.cityjournal.org/html/10_3_urbanities-animal.html (accessed 25 July 2017).
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said in our philosophical tradition about the real distinction between persons and
animals’.50

Kant and Scruton’s philosophical approach to animal welfare while involving an
awareness of relationships with humans in the context of human superiority, does
not include human population numbers per se within the philosophical foundations
intended to drive change. Scruton does not argue for animal rights ‘unless there is a
real ecological emergency’, such as the incessant burning of Indonesian forests,51 but
instead states that ‘human communities should not be sacrificed for the sake of wild
animals’. However, evidence shows humans are impacting on the livelihood of
animal species.52 McGee seems to suggest that human population numbers could be
a cause of impacts against animals, because as human population numbers increase53
so too does environmental damage.54

50

51
52

53
54

See generally, ibid.
See generally, ibid.
See e.g., Corey J Bradshaw, Little left to lose: deforestation and forest degradation in
Australia since European colonization, 5 Journal of Plant Ecology 1. See also, McKee,
above n 43. See further, P Waldau, ‘Animal Welfare and Conservation: An Essential
Connection’ Minding Nature 4.1, 12-16 who sets out that the relationship between
animal rights and environmental concerns still creates tension today, yet he argues that
animal protection that does not include a consideration of environmental insights is a
violation on humans and their values as humans are animals too. Not only can are
humans impacting on wild animals they are effectively negatively impacting themselves
https://www.humansandnature.org/filebin/pdf/minding_nature/April_2011_Animal_W
elfare.pdf (accessed 28 February 2018).
See e.g., McKee above n 43.
Ibid.
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3.3.2 Alternative philosophical views and change in animal law

In the alternative to Kant and Scruton’s philosophical views, there are other
philosophical views that could be included in animal law. Singer argues that equal
consideration of interests can apply to animals because humans have a commitment
to accepting equality as a sound moral basis for others. 55 Ryder, however, in his
discussion of speciesism, the views of which Singer adopted, acknowledged that the
human species viewed itself as inherently superior to all other species and therefore
felt a right to dominate privileges over other species.56 On the founding principles of
animal law, there is argument that the equal consideration principle, on its own, will
not change how the human species protects animals, in particular, wild animals. As
set out by Robert Garner

It would be wrong to assume that we can ... more directly form acceptance of the
equal consideration of interests principle to the conclusion reached by pro-animal
philosophers without additional arguments. The major limitation here is that the
principle provides no content for the term ‘interests’.57

A common response to the idea of speciesism and the principle of equal
consideration is to state that humans and animals differ from each other in the same

55
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See generally, Singer, above n 2.
See Richard Ryder, Speciesism http://www.richardryder.com/ (accessed 25 July 2017).
See Robert Garner’s comments in Peter Sankoff and Steven White (eds) Animal Law in
Australasia (Federation Press, 2009) 83 – originally set out in Peter Singer, Animal
Liberation (Ecco, 2002) 9.
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way that men and women do and therefore it cannot be ‘prejudicial or morally
unsound to treat animals in ways inconsistent with the requirements of these
doctrines’.58 However, the AMC philosophy purports to respond to this argument in
a rational way, based on a theory that the human species and other species are
worthy of equal consideration. The AMC philosophy follows a principle which can be
summarised while members of many species have their own interests, it is
undeniable that many species feel pain and therefore try to avoid it.

Although animals lack certain developed qualities compared to those of the human
species, they should not be denied equal consideration based on their sentience and
ability to feel. 59 While, according to Daniel Dombrowski, some marginal cases of
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White, above n 15, 83. See also Richard Poser, Dialogues: Animal Rights, Peter Singer
and Richard Poser, (12 June 2001) Slate,
http://www.slate.com/articles/news_and_politics/dialogues/features/2001/animal_righ
ts/_3.html (accessed 25 July 2017) where he states: ‘But I do not agree that we have a
duty to (the other) animals that arises from their being the equal members of a
community composed of all those creatures in the universe that can feel pain, and that
it is merely ‘prejudice’ in a disreputable sense akin to racial prejudice or sexism that
makes us ‘discriminate’ in favour of our own species’.
See Daniel Dombrowski, ‘Is the Argument from Marginal Cases Obtuse?’ (2006) 23
Journal of Applied Philosophy 223, 223-224. In summary Dombrowski sets out that it is
undeniable that many species other than our own have ‘interests’ – at least in the
minimal sense that they feel and try to avoid pain, and feel and seek various sorts of
pleasure and satisfaction. He argues, however, that predominant moral judgments
about conduct towards humans are dramatically different from judgments about
conduct toward the comparable animals. However, in the absence of a finding of some
morally relevant characteristic (other than having interests) that distinguishes these
humans and animals, Dombrowski argues that one must conclude that the predominant
moral judgments about them are inconsistent. Relevant theological doctrines are
regarded as unverifiable and hence unacceptable as a basis for philosophical morality.
There is an assertion that the difference lies in the potential to develop interests
analogous to those of normal adult humans. The conclusion, according to Dombrowski,
is that one cannot give a reasoned justification for the differences in ordinary conduct
toward some humans as against some animals. See also Scott Wilson, Animals and
Ethics, (2010), Internet Encyclopaedia of Philosophy http://www.iep.utm.edu/anim-eth/
(accessed 25 July 2017).
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humanity60 lack normal adult developed qualities such as memory, purposiveness or
self-consciousness, in the absence of these fully developed qualities, humans still
have rights and should not be denied equal consideration. It could be argued the
same principle should apply to wild animals.

The AMC philosophy appears to suggest that some humans are excluded from the
theory of moral consideration by employing a distinction with ‘marginal’ humans.
However, the AMC philosophy does propose a theory that animals should be included
in moral considerations. The AMC philosophy defends the view that some humans
are excluded by stating that the emphasis should be on the need for a ‘stronger
conception of the moral significance of animals’ rather than emphasis on the
differences between fully developed humans and ‘marginal’ humans. The AMC
philosophy follows a similar view to the moral considerations argued by Singer’s
utilitarianism and Regan’s consideration of moral agents and patients, as set out in
part 2.3.

The above theoretical concepts, which support the introduction and continuation of
animal law, can all be used as a foundation to argue for change to wild animal welfare
protections. At present, the evidence suggests there is a largely ‘speciesist’ view to
wild animal welfare in Australia, especially when analysing how wild animal welfare
combines with environmental legislation and its aims.

While the aims of

environmental legislation are protection of the environment and conservation of
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See Dombrowski, above n 59.
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biodiversity, 61 environmental law outcomes, particularly those set out in the
Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act),
allow human interests to override interests of wild animals. The animal interests are
overridden because the law provides for exemptions against conservation in certain
circumstances, such as allowing certain actions to take place without the
requirement to have environmental assessments conducted 62 and allowing some
actions to be undertaken without necessary permits.63

The EPBC Act also provides exemptions from killing, injuring, taking or keeping
threatened species.64 Although a Minister may only grant such an exemption if it is
in the national interest to do so, what may constitute being in the ‘national interest’
is concerning for animal protections. It is concerning because while the EPBC Act
provides for the Minister to have regard to Australia’s security or defence or national
emergency when considering what is a matter of national interest, the Act specifically
also states that this does not limit the matters the Minister may take into
consideration.65 These relevant EPBC Act provisions are largely a speciesist approach.
Any impact on animals during consideration of what may be an exemption is likely to
result in low protections for wild animals. An example is evident that despite
VicForests being informed about the presence of greater gliders which are listed as
threatened by both state and federal governments, during logging in an area of
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See EPBC Act s 3.
See e.g., ibid s 158.
See e.g., ibid s 303A.
See ibid s 303A.
See ibid s 303A (5).
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Toolangi state forest in Victoria logging continued while interim measures were being
investigated by the Victorian government.66 Ordinarily under the provisions of the
EPBC Act if the gliders were killed or injured, some form of penalty would exist.
However, there is also the possibility that an exemption could be granted if in the
‘national interest’.

A speciesist approach may work in some circumstances, however, particularly if
humans can be held responsible for those animal species unable to protect
themselves. If people with speciesist views can understand that the human species’
greater interests should be to protect all species equally, then arguably a speciesist
approach would be less justifiable. While critical animal welfare advocates may view
the legislative provisions referred to above as a reflection of a morally unjustifiable
preference to the interests of the human species, the legislation does attempt to
protect animal species defined as threatened or endangered. An extension of the
legal provisions is needed to be able to protect those animal species that are not
defined as threatened or endangered.

Equal consideration is important in its underpinnings to drive legal change, but would
work better if used within a fundamental approach to animal welfare protections.
However, what would work better would be using not only principles of equal
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See Michael Slezak, ‘Greater gliders: fears of ‘catastrophic’ consequences from logging
in Victoria’ The Guardian (online) 7 September 2017
https://www.theguardian.com/environment/2017/sep/07/greater-gliders-fears-ofcatastrophic-consequences-from-logging-in-victoria (accessed 20 December 2017).
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consideration but also a diluted form of the principles of speciesism and the AMC
philosophy. The principles driving equal consideration may change the way humans
use animals to further human interests, such as for food. In this sense, the application
of equal consideration would not assist wild animals. The application would not assist
because if human and animal species are to be considered on an equal footing then
arguably humans would condone this approach and vent their frustrations on the
animal species simply because they are able to do so, and it could be by force.
However, the equal consideration principle is important, theoretically, because wild
animals’ interests should be considered comparable to those of the human species.
Animals’ interests are comparable to human interests because of the want to live
without suffering and pain. However, if the human species remains superior, then
the better approach may be for humans to be able to protect those animal species
that cannot protect themselves. This approach would follow a speciesist view, but it
may result in increased protections for animals.

3.3.3 Marriage of opposing philosophical views and change in animal
law

By adapting the law to reflect a combination of the philosophical approaches, it is
suggested that wild animals could be better protected in law. This is because wild
animal suffering would be recognised, and that suffering would also be recognised as
being a by-product of human-induced destruction of their natural environments. By
broadening the philosophy of equal consideration, the law could address the
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differences between wild animals and the human species and acknowledge the need
for legal change to influence and lead to decreases in exploitations of the differences
between the species. Broadening the current legal principles would also address
issues associated with environmental impacts on wild animals caused by humans.

Wild animals are offered some protections because of the land they inhabit,67 rather
than for reasons that they can suffer and require their welfare to be taken into
consideration, like domestic, or companion animals. Animal welfare legislation has
incorporated Jeremy Bentham’s views that humans have an obligation to animals
because animals can suffer,68 but the law has not gone so far as to recognise the rights
of animals.

It is possible to improve legislation to protect welfare of wild animals in Australia. It
can start with rethinking philosophical underpinnings and how they can apply to wild
animal welfare. As Bentham points out, there was a time when some humans were
‘under the denomination of slaves’ yet views have evolved such that slavery is no
longer tolerated (in the mainstream).69 Bentham suggests humans were tyrants for
their treatment of animals and perhaps this view will continue until their rights, not
only their welfare, are protected.70
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See e.g., EPBC Act, pt 13A.
See further, Bentham, above n 2.
Ibid, above n 2.
Ibid, above n 2.
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While Bentham also suggests that animals, especially those animals used for human
consumption, suffer less when killed by humans than by natural means and evolution,
there is no reason why animals should be tormented because of their usefulness as
a means of feeding humans. Following Bentham’s views, the rationality argument
proposed by Kant is inefficient, and suffering would be a better focus on which to
base a consideration of who and what should have rights.

A rights-based approach is supported by the notion that an animal could be seen to
converse with humans more capably than an infant child. In the same way that a
child cannot be abandoned without redress simply because of their inability to
converse, an animal should be afforded similar protections. It would be similar for
wild animals. While they may not have the ability to be rational, or what is perceived
as rational by humans, does not mean that their rights should be abandoned.

Singer’s71 principle of equal consideration could also be fundamental to broaden a
consideration of rethinking the legal needs of wild animals. While his philosophy is
directed at all animals, his theory and principles can still apply to wild animals. The
principle of equal consideration of interests is that a form of equality exists that
embraces all humans, whether differences exist or not. Singer suggests that this can
apply to animals because humans have a commitment to accepting equality as a
sound moral basis for others.72
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See generally, Singer, above n 2.
See generally, ibid.
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While Singer acknowledges it seems a bizarre proposition when humans in the world
are still denied real equality, he submits that extending the principle of equality
beyond the human species only requires an understanding of what equal
consideration of interests is. The principle being that human concerns for others
should not depend on what abilities are possessed or what people are like, but
ultimately that because of differences and entitlement, it is important not to exploit
those differences. Because animals are different, or perhaps less intelligent than
some humans, they are not entitled to be exploited any more than a less intelligent
human or different human race.

If a human was to inflict pain on another human, then it should be equally wrong to
inflict the same amount of pain on an animal under the principle of equal
consideration. The principle of equal consideration can be used to acknowledge that
a human’s suffering due to loss of their home or relocation without choice, could be
equated to that of an animal which loses its home or is taken out of its natural
environment. Incorporating Bentham’s views, Singer points out that suffering (or
enjoyment and happiness) is a prerequisite to having interest and is a condition to be
satisfied before interests can be spoken of in a meaningful way.

On the equal consideration principle if an animal, human animal or domestic/wild
animal can suffer, then there is no moral justification for refusing to acknowledge
that suffering. While there are minority human groups that fail to consider the
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interests of others, such as racists or paedophiles, Singer submits there is no reason
why care should not be given to those who do suffer, whether human or non-human.
It is generally accepted that some animals may feel less pain than humans due to
cognitive thought processes and the understanding of human emotion compared to
that of animal emotion; however, what this arguably means is that care should be
given when protecting the interests of distinct species.

To further consider an argument that moral consideration towards animals should be
broadened, the three concepts below, being speciesism, the principle of equal
consideration and the argument from marginal cases, will be analysed to understand
the foundation of current ethical and legal arguments about animal welfare.

By way of preliminary discussion, animals are worthy of at least some moral
considerations. The enactment of legislation with aims to curb cruelty and illtreatment of animals reflects a moral consideration of animals, albeit some would
say a limited recognition. While animal welfare legislation proscribes cruelty as an
offence, 73 welfare legislation is not without its exemptions, therefore limiting the
moral significance of animals in law.74 However, with the development of initiatives
aimed at protecting animals, such as the Australian Animal Welfare Strategy (AAWS),
a federal government initiative developed in 2005, the need for the development of
animal welfare law and practice is being increasingly recognised.

73

74

See, e.g., Prevention of Cruelty to Animals Act 1979 (NSW) s 5.
See, e.g., ibid s 24.
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‘The focus of the AAWS is the health and welfare needs of animals and their
interactions with humans,’75 with sentient animals being considered ‘those with a
capacity to experience suffering and pleasure’.76 The inclusion of animal sentience in
the AAWS is relevant in that it reflects a justification for according moral significance
to animals. 77 As some scientific evidence suggests, 78 animals have a conscious
awareness and can feel pain and pleasure and therefore it is in an animal’s interest
for it to avoid suffering. If an animal can be considered as being able to suffer then it
is worthy of moral consideration. It should not matter whether there is a difference
in sentience between animals and humans when deciding whether protections for
animals should be implemented.

Speciesism is involved in the moral status of animals. A term established by Ryder in
1970,

79

speciesism involves ‘an arbitrary, irrational and morally unjustifiable

preference for the interests of human over animals’.80 The definition is based on a
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Commonwealth of Australia, Australian Animal Welfare Strategy (AAWS) (2015)
Department of Agriculture
http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfarestrategy-aaws-and-national-implementation-plan-2010-14 (accessed 25 July 2017).
Ibid.
White, above n 15, 81.
See, e.g., research conducted by Harvard biology professor Edward O Wilson during
encounters with a bonobo chimpanzee as set out in Steven M Wise, Rattling the Cage
Toward Legal Rights for Animals (Basic Books, Perseus Books Group, 2000) 155. See also
University of Nebraska-Lincoln State Museum – Division of Entomology, Edward O
Wilson (1 January 1998)
http://museum.unl.edu/research/entomology/workers/EWilson.htm (accessed 25 July
2017).
See Richard Ryder, Speciesism http://www.richardryder.com/ (accessed 25 July 2017).
White, above n 15, 82.
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theory that the human species is inherently superior to that of all other species and
therefore has a right to dominate privileges over the other. Speciesism has also been
used to describe the oppressive nature of cruelty, prejudices and discrimination
towards animals. The concept was adopted by animal philosopher Singer, who
extended the theory to ‘speciesists [by their own inherent nature] allow the interest
of their own species to override the greater interests of members of other species’.81

The equal consideration principle provides a basis for balancing the interests of the
human species with those of animals. While speciesism may support an argument as
to why moral consideration of animals is narrow, equal consideration is a theory
supported by both animal-rights and utilitarian theorists. Equal consideration theory
is that the interest of animals should be considered on an equal footing to that of the
human species. Equal consideration suggests that ‘any such principle requires that
we (in some significant way) give equal moral weight to comparable interests,
regardless of who has those interests’.82

In society today if one is to consider this principle in a strict sense, it may rule out
many ways in which humans use animals to further their own interests, for example,
consumption for food or using them for entertainment. If each species’ interests are
to be balanced, then the human species would not have dominance over any other
species. However, the equal consideration principle does not consider both species

81
82

Ibid.
See DeGrazia’s suggestions in Peter Sankoff and Steven White (eds) Animal Law in
Australasia (Federation Press, 2009) 82.
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be treated equally. Rather, the principle suggests a better approach to balancing the
interests of both species than the principles described by Singer’s utilitarian
approach.

3.4

Defining ‘animal’ in Australian domestic legislation

Defining in law what is categorised as an ‘animal’ varies throughout each state and
territory.83 As held by Dixon CJ in Attorney-General (SA) v Bray (1964) 111 CLR 402 at

83

See further Prevention of Cruelty to Animals Act 1979 (NSW) s 4 ‘animal’ is defined as
being a member of a vertebrate species including any amphibian, bird, mammal (other
than a human being), reptile or a crustacean but only when at a building or place (such
as a restaurant) where food is prepared or offered for consumption by retail sale in the
building or place, Animal Welfare Act 1992 (ACT) s 2 ‘animal’ is defined as being an
amphibian, a bird, a fish, a mammal (other than a human being), a reptile, a live
cephalopod or a live crustacean intended for human consumption, Animal Welfare Act
1999 (NT) s 4 ‘animal’ is defined as being a live member of a vertebrate species including
an amphibian, bird, mammal (other than a human being) and a reptile, a live fish in
captivity or dependent on a person for food, a live crustacean if it is in or on premises
where food is prepared for retail sale, or offered by retail sale, for human consumption,
Animal Care and Protection Act 2001 (Qld) s 11 ‘animal’ is defined as being a live
member of a vertebrate animal taxon, a live pre-natal or pre-hatched creature as follows
if it is in the last half of gestation or development – a mammalian or reptilian foetus, an
avian, mammalian or reptilian pre-hatched young, a live marsupial young, a live
invertebrate creature of a species, or a stage of the life cycle of a species, from the class
Cephalopoda or Malacostraca prescribed under regulation, Animal Welfare Act 1985
(SA) s 3 ‘animal’ is defined as being a member of any species of the sub-phylum
vertebrate except a human being or a fish, and includes any prescribed animal, Animal
Welfare Act 1993 (Tas) s 3 ‘animal’ is defined as being any live vertebrate animal other
than a human being or any other creature prescribed for the purposes of any or all of
the provisions of this Act, Prevention of Cruelty to Animals Act 1986 (Vic) s 25 ‘animal’ is
defined as being a live member of a vertebrate species including any fish or amphibian,
or reptile, bird or mammal, other than any human being or any reptile, bird or other
mammal that is below the normal mid-point of gestation or incubation for the particular
class of reptile, bird or mammal, or a live adult decapods crustacean, that is a lobster, a
crab, a crayfish or a live adult cephalopod including an octopus, a squid, a cuttlefish, a
nautilus and Animal Welfare Act 2002 (WA) s 5 ‘animal’ is defined as being a live
vertebrate or a live invertebrate of a prescribed kind, other than a human or a fish (as
defined in the Fish Resources Management Act 1994).
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411 domestic animals are ‘such animals as are commonly kept and cared for in and
about human habitations.’ They are regarded as personal property at common law.
Wild animals in the alternative ‘are considered to be the personal property of the
Crown’84 until such time that they may be transferred via a licence or authority under
state or territory legislation.85 It therefore becomes an offence for persons to be in
possession of wild animals unless they have a licence.

Inconsistencies between state and territory legislation can make it difficult to enforce
provisions relating to wild animal welfare. On the one hand, the federal government
makes laws to consider wild animals the property of the Crown, yet on the other hand
it is left to the states to make and apply their own laws concerning animal welfare.
By doing this, any theoretical concept of welfare considerations becomes disjointed
and inconsistent. However, because at federal level conservation can be legislated
for, one argument could suggest that wild animals would fit better within federal
legislative provisions, and to do so would increase support for wild animal welfare.

It has been recognised that some animals forming part of human environments
require extra recognition and protection in law. An example of how original welfare
law was extended was evidenced when companion animals became specifically
defined and dealt with in legislation separate to traditional anti-cruelty law.

84
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Alex Bruce, Animal Law in Australia: An Integrated Approach (LexisNexis, 2012) 76. See
e.g., Nature Conservation Act 1992 (Qld) div 3.
See e.g., National Parks and Wildlife Act 1972 (SA) s 53, Nature Conservation Act 1992
(Qld) and Nature Conservation (Administration) Regulation 2017 (Qld) s 12.
132

Chapter Three
Animal Law – Theoretical, Domestic Legal and Regulatory Frameworks

Companion animals are defined as dogs, cats or any other animals that are prescribed
by regulation as companion animals.86 A companion animal is a type of personal
property. Therefore, if a companion animal is bought from a pet store, 87 animal
shelter or breeder, then once the animal is bought, ownership88 transfers to the new
owner. The new owner is then able to control and dispose of the companion animal
as they wish, subject only to provisions contained in animal welfare legislation. 89
Companion animals are part of human environments and because of this are afforded
more legal recognition.

However, as Gary Francione highlights, with animals being considered within the
property paradigm, the law is categorising companion animals as being solely a
means to human ends.90 As a result, an animal’s value is measured according to its
usefulness to humans and not in terms of its own interests. Animals are also
considered in terms of their economic value rather than their own intrinsic value.

The main reason that animal interests are not, and currently cannot, be considered
separate from the property paradigm, is that the Australian legal system only
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Companion Animals Act 1998 (NSW) s 5. However, the fact that an animal is not strictly
a ‘companion’ does not prevent is being a companion animal for the purposes of the
Act. All dogs are treated as companion animals, even working dogs on rural properties,
guard dogs, police dogs and corrective services dogs.
See e.g., an analysis of what is meant as a pet store in American case law Doris Day
Animal League et al v Veneman 315 F 3d 297 (DC Cir 2003).
See Song v Coddington (2003) 59 NSWLR 180 being the leading case on the issue of
ownership.
See further, Lesley-Anne Petrie, ‘Companion Animals: Valuation and Treatment in
Human Society’, in Peter Sankoff and Steven White (eds) Animal Law in Australasia
(Federation Press, 2009) 58.
Gary Francione, Animals, Property and the Law (Temple University Press, 1995) 11.
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recognises the partition of things and rights which are attributable to those things,
when considering property status. Accordingly, there are persons who can act in law,
those being legal persons, and those that cannot act in law, being legal non-persons.
Legal non-persons have the status of property. While animals continue to be
considered property and legal non-persons, they will only ever be considered
according to their usefulness or economic value 91 to humans and not considering
their own interests according to their inherent value.92

Although companion animals are considered in law as personal property, by way of
implementation of welfare legislation, the legislature is recognising that companion
animals have a prominent place within human society. Along with companion
animals being afforded additional recognition and protection under welfare laws, 93
the predominant welfare legislation in New South Wales relevant to animals is the
Prevention of Cruelty to Animals Act 1979 (the PCA Act). The object of the PCA Act is
to prevent cruelty to animals and to promote the welfare of animals by requiring a
person in charge of an animal to be responsible for providing care to the animal,
treating the animal in a humane manner and ensuring the welfare of the animal.94

91
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93
94

See Mitchell v Heinrichs 27 P 3d 309 (Alaska, 2001) for analysis on valuing companion
animals. See also Jankowski v Preiser Animal Hospital 157 Ill App 3D 818 (1987).
See Crump v Equine Nutrition Systems Pty Ltd [2006] NSWSC 512 [172] which considered
actual value wherein Hoeben J outlined that actual value should be based on an
assessment of ‘either the value of the lost horse [market value] or its replacement cost
calculated in accordance with normal valuation principles [actual value]’.
See e.g., Companion Animals Act 1998 (NSW).
Prevention of Cruelty to Animals Act 1979 (NSW) s 3.
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The Companion Animals Act 1998 (NSW) 95 works to supplement the PCA Act to
formally identify companion animals and to provide for additional duties of care that
require compliance by owners. The objectives include providing for the effective and
responsible care and management of companion animals.96 However, although the
PCA Act provides for the offence of cruelty to animals and, in some form, recognises
an animal’s intrinsic value, the Companion Animals Act has qualified certain
provisions and has allowed for declarations of dangerous dogs and procedures for
impounding and seizure. In addition, neither PCA Act makes it an offence to
relinquish an animal if done appropriately and within animal welfare guidelines.97

The examples provided above are small inconsistencies with the status of animals
being property. The examples provided do not appear so extreme to pose an
argument about how a change in an animal’s legal status may come about. However,
as discussed in the following part, certain paradoxes are clear and there are
additional inconsistencies which support a view that an animal being considered
property is outdated and should be altered to reflect a more up-to-date societal
approach.

95
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Companion Animals Act 1998 (NSW).
New South Wales, Companion Animals Bill 1998 Explanatory Notes, Parl Paper No 87
(1998).
See Steven White, Companion Animals: Members of the Family or Legally Discarded
Objects (2007) 32(3) University of New South Wales Law Journal 852, pt VI.
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3.4.1 Defining wild animals and threatened species

The way in which humans can respond to wild animals, as suggested by Deborah Cao,
is evident in the incoherent regulatory approach to wild animals and their
treatment.98 Wild animals provoke a less emotive response than that compared to
companion type or domesticated animals. This could be for reasons of fear of the
unknown and perhaps to some extent the clichéd response of out of sight out of
mind. People tend to be lacking in knowledge if wild animals are not in their home
country and do not attract media attention. Wild animal protection is generally
applied in conservation legislation and whereas domesticated animals retain the
status of property, wild animals’ status of property may differ depending on which
legislative framework provides for their protection. The EPBC Act is evidence that
nature conservation is the general regulating force in Australia and animals contained
therein are the property of the state. In this regard, environmental ethics tends to
be more influential than animal ethics.

Although the State of Queensland attempted to persuade the Court that the Fauna
Conservation Act 1974 (Qld) alludes to wild animals as having a status like that of
domestic animals, as was held by the majority in Yanner v Eaton (Yanner), 99
‘‘ownership’ connotes a legal right to have and to dispose of possession and
enjoyment of the subject matter. But the subject matter dealt with by the Fauna Act

98
99

Cao, above n 42.
Yanner v Eaton (1999) 201 CLR 351 (Yanner).
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is … intended by that Act always to remain outside the possession of, and beyond
disposition by, humans.’100 The Court further made it clear that any claim by the State
for ownership over wild animals is nothing but ‘a fiction expressive in legal shorthand
of the importance to its people that a State has power to preserve and regulate the
exploitation of an important resource.’101

The decision in Yanner is important for two reasons, first because the Court has made
is clear that an animal’s status as property will allow exploitation of that animal and,
secondly, because if a wild animal is not considered to have legal status as property,
then current animal welfare legislation is difficult to enforce over wild animals,
particularly when a person is required to be in charge of an animal102 to commit a
cruelty offence.

As Cao further points out, if a wild animal is lawfully killed, the animal becomes the
absolute property of that person. If an animal is lawfully confined, then at that time
the animal becomes a form of qualified property so long as the animal remains
contained. Therefore, if a wild animal is injured and contained in a rehabilitation
facility at that time, ownership would vest in that facility.

Sir William Blackstone suggests that the variable nature of wild animals as property
depends significantly on whether the animal is defined as wild or tame. If an animal
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102

Ibid at 367-369 (Gleeson CJ, Gaudron, Kirby and Hayne JJ).
Ibid at 369 (Gleeson CJ, Gaudron, Kirby and Hayne JJ).
See e.g., Prevention of Cruelty to Animals Act 1979 (NSW) s 5(2) and (3).
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is tame, Blackstone suggests that they are distinguished as being property ‘in such as
are of a nature tame and domestic …. a man may have as absolute a property as in
any inanimate beings.’ However, he suggests of wild animals ‘… [o]ther animals, that
are not of a tame and domestic character, are either not the objects of property at
all, or else [are property which] is not in its nature permanent, but may sometimes
subsist, and at other times not subsist.’103

Therefore, a human can have vested ownership in a wild animal if it is injured, but
only if the animal is contained within a rehabilitation facility and is receiving
treatment to assist with its rehabilitation. If an animal is injured or harmed and the
animal remains in the wild, then, legally, because humans do not have ownership
they are only required to act within the law currently in place to ensure protections.
The problem arises when the laws are not clear or are inconsistent regarding wild
animals, which makes it difficult for humans to be prosecuted for some offences
against wild animals, such as those associated with environmental damage, as is
discussed later in this thesis.

Although Blackstone proposes that the variable nature between a wild animal being
tame or wild has an impact as in its status as property, problems arise for wild animal
protection because of the lack of clarity about whether wild animals are under the
care of humans when they are in their natural environments. As the law currently

103

See further, Deborah Cao, Animal Law in Australia and New Zealand (Thomson Reuters,
2010) 228.
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stands, wild animals are not classified as property when they are in the ‘wild’ and
therefore protecting wild animals from cruelty can be difficult.

An animal’s definition in welfare legislation is narrow and the definition generally
relates to domesticated animal species. In contrast, endangered or vulnerable
species are considered wild animals. Welfare legislation does make reference to and
provision for wild animals, for example s 5(1) of the PCA Act sets out that a person
shall not commit an act of cruelty against an animal, and animal is defined104 as a
member of a vertebrae species including any amphibian, bird, fish, mammal (other
than a human being), reptile or crustacean. 105 However, legislation applying to
conservation and the environment is often where wild animals will be afforded
stronger protections.

However, wild animals are often protected in conservation legislation because of the
land or waters they inhabit and not because their welfare is paramount. The EPBC
Act aims to protect species defined as threatened species, which includes species
which are categorised as extinct, extinct in the wild, critically endangered,
endangered, vulnerable and conservation dependent.106

104

See further Prevention of Cruelty to Animals Act 1979 (NSW) s 4.
But only when at a building or place (such as a restaurant) where food is prepared or
offered for consumption by retail sale in the building or place.
106
See further EPBC Act s 178.
105
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There are significant concerns about threats to animal species caused by humans.
Since the EPBC Act commenced in 2000, the number of threatened, endangered and
vulnerable species has increased. By the end of 2012, threatened fauna species had
increased by 41 per cent, endangered species by 51 per cent and vulnerable species
by 23 per cent.107 Although it is acknowledged that these results may be obtained
from better reporting and not necessarily changes in conservation status, the
evidence remains that there have been increases in threats to animal species,
notwithstanding the implementation of legislation aiming to conserve biological
diversity.

3.5

Concluding remarks

Following the pro-welfare approach of philosophers such as Singer, Regan and Rawls,
animals should be considered equal and should therefore be free from suffering and
given protections and care because of their place within the environment shared with
humans. The AMC philosophy should be enhanced to include a principle of equal
consideration which extends to humans having the moral judgement to be able to
assist those in inferior positions and stem their suffering rather than having a
speciesist view of the world.

107

See generally, Commonwealth of Australia, Year Book Australia 2012 Environment (21
January 2013) Australian Bureau of Statistics
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/1301.0~2012~Main%
20Features~Environment~13 (accessed 25 July 2017).
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Following Regan’s approach, the morality argument is extended to confirm that
animals are sentient beings and worthy of moral respect.

However, Regan’s

approach is not without criticism especially as his view would mean that killing an
animal for food would be morally unjustifiable. Rawls’ philosophy leaves out animal
rights because in his view animals do not have the capacity of what humans view as
a sense of justice and ability to make appropriate decisions. However, his theory
does recognise that humans can act as beneficiaries of decisions to be made on an
animal’s behalf. Rawls’ view considers the level to which humans may be seen to
have a responsibility to ensure an animal’s needs are met. The level would include
the morality argument that humans have a responsibility to ensure animals do not
suffer. The type of action humans need to implement to ensure animals are treated
morally and with respect is discussed in the following chapters, relevant to wild
animals.

An aim of the principle of equal consideration is to satisfy the interests of both
animals and humans. While Singer’s principle would allow some interests, human or
animal, to override others, Regan’s rights-based theory goes further and places an
emphasis on animals having inherent value and therefore that value should be
protected irrespective of overall consequences. Combining both principles, it could
be inferred that the environment is the common denominator to bring both the
interests of humans and animals together.
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It is suggested that human and animal interests can be combined, and wild animal
welfare protections strengthened, through environmental law. Improved animal
welfare protections could be achieved by bringing together philosophical theories
such as Singer’s approach that some interests will override others, but also
recognising Regan’s philosophy that animals have inherent value. Both philosophies
would aid increased welfare protections because the philosophical proposals
underlie the notion that due to increases in human and wild animal interactions, the
interests of both species need to be balanced, and as animals have inherent value,
their interests will be recognised as important. To include animal welfare within
environmental law would be recognition not only of animal welfare, but also suggest
a more favourable approach towards animal rights. Animal rights theory would
support an animal sovereignty principle and legal recognition would emphasise that
while the environment requires protection, the protection is not only for the benefit
of humans but also for wild animals. The overall effect would be strengthened
protections of habitat and ecological systems that benefit both species.

To give moral standing to animals, or further, sovereignty to wild animals, will result
in positive results for not only wild animals, but also for humans. Results will be
positive because wild animals are strongly linked to the natural habitat, more than
humans, because of the natural environments in which they live.

If welfare

protections are strengthened for wild animals, then by association, human wellbeing
will increase because there will be stronger laws protecting resources, health and
medicines.
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However, the views of Kant or Scruton follow a path that animals will never be given
rights, nor should they be. In their views, if animals were to be given rights then
humans would lose their ‘dignity as moral beings’. They also believe that judgement
of one another would become only an option in life and not a socially valid alternative
as to how humans may choose to interact and live with other humans. Their views
align with the prospect that animals will remain inferior to the human species and
the pain and pleasure of animals would never be equally significant to that of
humans. They consider animals should remain instruments for human purpose.

Scientific evidence suggests there is an emergency that exists in relation to ecological
concerns and it is time to understand that humans may need to make sacrifices for
the sake of themselves and wild animals. If the legislature is to follow scientific
evidence, 108 there is an ecological emergency and the community and political
entities need to act on philosophical underpinnings of animal law to address the
impact ecological problems are having on wild animals. Although Scruton’s view that
human communities should not be sacrificed for wild animals may have some value,
scientific evidence suggests an emergency appears to be here now, and to therefore
apply Scruton’s view to any potential legal change would be unavailing. As Bradshaw
argues, society, and particularly the scientific community, considers the issue of
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See further Stephen Emmott, 10 Billion (Penguin Books., 2013). See also Stephen
Emmott, ‘Humans: the real threat to life on Earth’, The Guardian (online) 30 June 2013
http://www.theguardian.com/environment/2013/jun/30/stephen-emmott-ten-billion
(accessed 25 July 2017).
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human populations and their impacts as being the ‘elephant in the room’. It is a
problem that the world ignores as it is ‘politically and ethically difficult to tackle.’109

Australian law has attempted to find a balance between the pro-animal and prohuman views. Although disadvantages exist for animal species, the law recognises a
need for animals to be free from pain and suffering, especially in respect of frequent
contact with humans. The law does not go so far as to give animals individual rights
and the law still permits activities on some animals that would ordinarily be
considered cruel, such as the way cattle are de-horned or mulesing continues to be
conducted on sheep.110

The law allows bad practices if the benefit to humans outweighs the suffering of an
animal, especially if it involves a commercial or economic benefit to humans.
Although animal welfare advocates may argue there are never occasions when
animal suffering should be overridden by human benefit, in law, this is what currently
exists in some situations, such as live animal export. Bradshaw’s research shows the
impact of human populations can be controversial and possibly easier to ignore than
take action to achieve a balance in human population numbers. While arguably the
impact of human populations on wild animals and interactions with wild animals is a
difficult topic to tackle and properly deal with, this chapter argues that an ecological

109

See comments in Matt McGrath, ‘Population controls ‘will not solve environmental
issues’’, BBC (online), 27 October 2014 http://www.bbc.com/news/scienceenvironment-29788754 (accessed 25 July 2017).
110
See generally, Commonwealth of Australia, Australian Animal Welfare Standards and
Guidelines: Sheep (March 2018) http://www.animalwelfarestandards.net.au/sheep/
(accessed 25 July 2017).
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emergency is presenting that needs addressing if wild animals are to be protected in
their natural habitat.

It is concluded that the law offers less protection to wild animals than companion or
domestic animals, unless the wild animal is defined as vulnerable or endangered.
While the EPBC Act offers protection to wild animals categorised as threatened,
vulnerable or endangered, there are fewer welfare protections available for those
wild animals outside the realm of ‘domestic’ animals and wild animals not yet
categorised under the EPBC Act. The chapter concludes with an introduction of the
EPBC Act and provides a foundation for analysis in chapter five about how the EPBC
Act can be used to provide protection for wild animal welfare. The EPBC Act affords
protection for animals and their environments and habitats, but not their welfare. A
proposition remains about how wild animal welfare could be addressed through a
combination of current welfare, conservation and environmental laws. An analysis
that adopts some theories to incorporate this proposition is advanced throughout
the remainder of this thesis.

However, to drive welfare change it seems probable that the international approach
should be similar in agreement and policy implementation. How international law
and current agreements may drive change in Australian animal and environmental
law is discussed in the next chapter.

___________________________
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4.1

Introduction

The chapter analyses how international law protects human and animal interactions
and relations. The protections are derived from several areas. The areas include
protections through international conventions, general state and federal law (which
incorporates the provisions of international conventions), and through an
interpretation and application of animal rights and sovereignty. Due to different
applications of international laws, which incorporate protections for animals, analysis
is focussed on international conventions, the application of the precautionary
principle and dispute resolution in international trade law and wild animal
sovereignty. Analysing these specific areas assists one to understand that there are
several areas in international law that are useful to drive change in wild animal
welfare protections in Australia.

Due to the thesis’ intersection between animal and environmental law, the analysis
of conventions focusses specifically on the Convention on Biological Diversity (CBD)
and the Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES). The analysis considers how both conventions’ objectives and aims are
incorporated into Australian law through the Environment Protection and Biodiversity
Conservation Act 1999 (Cth) (EPBC Act) and how the incorporation of relevant
objectives and aims protect wild animals.
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It is suggested that wild animal welfare, as opposed to protections for animals
generally, is not specifically and directly protected in international law. However,
Thomas Kelch suggests that animal welfare protections are indirectly protected
through the World Trade Organisation (WTO) and its General Agreement on Tariffs
and Trade (GATT). 1 The WTO’s Agreement on the Application of Sanitary and
Phytosanitary Measures (SPS Agreement) also provides some degree of protection
by way of an application of the precautionary principle in certain circumstances.

Although it is suggested that the protection of wild animal welfare is lacking in
international law, there are some international conventions and agreements that are
aimed at protecting animals, and the application of these international conventions
and agreements is evidenced in legal cases in Australia involving the import and
export of animals. As outlined previously,2 there are discrepancies between state
and federal laws involving animal protections.

Because of the discrepancies,

exportation is briefly analysed to explain how the inconsistencies in practice impact
on animals, particularly in trade. The impact of the inconsistencies is important
because the inconsistencies provide evidence that legal protections for wild animal
welfare are not sufficient in their current form.

The influence of international agreements on the welfare of animals is narrowed
down throughout the chapter to focus on how wild animal welfare standards in

1
2

See generally, Thomas G Kelch, Globalization and Animal Law (Wolters Kluwer, 2011).
See chapter three, 3.4.
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Australia measure against international protections. A comparison has been used
between Switzerland and Australia because according to the Animal Protection Index
rankings Switzerland has been ranked A, while Australia has been ranked C. It is
suggested the comparison study between the countries provide an indication that
Australia can increase the level of animal welfare protections offered, particularly to
wild animals.

The comparative analysis provides a foundation to argue for a strengthening of wild
animal welfare protection, if not in its own right, through environmental law. The
Index ranking is derived from a judgement by the World Animal Protection and takes
into account policy and legislation for animals in 50 countries. 3 The Index ranks
countries according to their commitment to protect animals in legislation, improve
animal welfare and recognise animal sentience.4

4.2

International legal framework for animals and their welfare

Animals are afforded limited protections through international conventions and
agreements incorporated into law, such as regulatory laws relating to movement or
trade of species, and through conservation laws. The international legal framework
that applies to animal species preservation needs to be understood before a balance
between animal welfare protections and ecologically sustainable development is to

3

4

See further, World Animal Protection, Animal Protection Index (2014) World Animal
Protection http://api.worldanimalprotection.org/# (accessed 28 February 2018).
See generally, ibid.
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be achieved. The international legal framework is important to discuss because
international agreements and conventions provide evidence that similar to domestic
law, at an international level, animal welfare is considered through a concept of
environmental ethics.5

Although the five freedoms principles of animal welfare are recognised
internationally,6 through forms of anti-cruelty legislation or as a holistic approach as
to how animals ought to be treated, a legal framework around the principles is
necessary for enforcement of those principles to be achieved. Other than an
international recognition of the five freedoms, a functional international legal regime
for the protection of animal welfare does not exist. However, what does exist for
animal welfare protections at the international level needs analysing to understand
the complexities that arise for animal welfare globally.

Australia is a signatory to a number of conventions that deal with animals and the
environment.7 The conventions include, among others, the Convention on Biological
Diversity (CBD), the Convention on Migratory Species, the Convention on Wetlands

5

6

7

See generally, Peter Burdon, ‘Wild Law: The Philosophy of Earth Jurisprudence’ (2010)
35(2) Alternative Law Journal
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1636564 (accessed 28 February
2018). See also, P Waldau, ‘Animal Welfare and Conservation: An Essential Connection’
Minding Nature 4.1, 12-16, 16 – where he suggests that understanding animal rights is
also about ‘connecting to the meaning of life’
https://www.humansandnature.org/filebin/pdf/minding_nature/April_2011_Animal_W
elfare.pdf (accessed 28 February 2018).
See e.g., RSPCA, Duty of Care (2016) RSPCA http://www.rspca.org.au/animalcruelty/duty-care (accessed 28 February 2018).
See generally, Austlii, Australian Treaties Library (2016) Department of Foreign Affairs
and Trade http://www.worldlii.org/catalog/2687.html (accessed 28 February 2018).
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and CITES.8 Specific provisions of CITES are implemented in the EPBC Act.9 Animal
species have protection, but development to meet human and environmental
demands remains influential.10 The welfare of animals is indirectly protected through
environmental laws, which may have been established from a foundation of
environmental ethics, as previously discussed.

To balance trade of animals with animal welfare protections, one organisation that
deals with promoting animal health, extending to welfare, is the Office International
des Epizooties (OIE), also known as the World Organisation for Animal Health.
Australia is a member country and participates in the OIE. The OIE’s objectives
include ensuring transparency in any situation of animal disease globally,
safeguarding world trade by publishing health standards for international trade in
animals and animal produce, and promoting animal welfare through a science-based
approach when dealing with the safety of food of animal origin.11 The establishment
of groups such as the OIE shows that federally, Australia can take action on matters
of animal welfare and can be encouraged through positive developments in the
international law.

8
9

10

11

See generally, ibid.
See further, Commonwealth of Australia, How CITES works (2016) Department of the
Environment and Energy https://www.environment.gov.au/biodiversity/wildlifetrade/cites/how-cites-works (accessed 28 February 2018).
See e.g., the preamble of the CBD which recognises that economic and social
development and poverty eradication are the first and overriding priorities of
developing countries, https://www.cbd.int/doc/legal/cbd-en.pdf (accessed 28 February
2018).
See further, World Organisation for Animal Health, Our Objective (2016) OIE
http://www.oie.int/about-us/our-missions/ (accessed 28 February 2018).
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4.2.1 International laws’ influence on Australian law relevant to
animals

The interaction between Australian law and international law provides a foundation
to test the difficulties of not having a federal legal framework for wild animal welfare
protections. The difficulties first become obvious during the implementation of
Australian law relating to trade matters. While trade discussed in this chapter is
specific to domestic laws, the principles are derived from international conventions12
and the domestic laws relating to trade are the Australian Government’s attempt to
comply with international standards and expectations.

There is legislation enacted in Australia regulating trade and exports such as
livestock13 and marine activities.14 The legislative provisions aim to protect animals
during the trade and export processes, such as ensuring that correct permits have
been obtained by the exporter to conduct the trade activity, and the Australian
Government states it ‘does not tolerate cruelty towards animals and will not
compromise on animal welfare standards.’15

12

13
14

15

See e.g., the Convention on International Trade in Endangered Species of Wild Fauna
and Flora (CITES).
See e.g., Australian Meat and Live-stock Industry Act 1997.
See e.g., the Navigation Act 1912 (Cth) and the Marine Orders pt 43 (Cth). See further,
Alex Bruce, Animal Law in Australia – An Integrated Approach (LexisNexis Butterworths,
1st ed, 2012) 294.
Commonwealth of Australia, Live animal export trade (4 November 2015) Department
of Agriculture and Water Resources
http://www.agriculture.gov.au/animal/welfare/export-trade (accessed 28 February
2018).
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Two incidents occurred that bought attention to the concerns of animal welfare in
live export and animal welfare matters before Australian Courts. The two incidents
drove change for the Australian Government to be more conscious of animal welfare
and to ensure regulation of welfare during trade.16 The incidents involved the export
ships MV Cormo Express and the MV Al Kuwait in 2003.17 As a result of the death of
nearly ten percent of the sheep on board the Cormo Express, the Commonwealth
Government commissioned a review of the live export trade.18 The report noted that
there was a risk involved in the export of ‘sentient animals’ because of the length of
the production chain, from breeding to the end market stage. 19 As a result, the
Commonwealth government continued to maintain responsibility for granting
licences and ensuring compliance rather than private enterprise. 20 This included
Commonwealth control through the Export Control Act 1982 (Cth) and the Australian
Meat and Livestock Industry Act 1997 (Cth).

While the law provides for protections of animal welfare during trade and export,
how the legislative provisions are working to combat animal cruelty in animal trade
and export is not as clear. As pointed out by Alex Bruce, cruelty to animals in live
export was brought into strong focus, for Australians, with the Indonesian live export

16
17
18
19

20

See generally, Bruce, above n 14.
Ibid, 295.
See further, Commonwealth of Australia, above n 15.
See further, Commonwealth of Australia, Livestock Export Review (23 December 2003)
http://www.agriculture.gov.au/SiteCollectionDocuments/animal-plant/animalwelfare/trade/export-transport-review/keniry_review_jan_04.pdf (accessed 28
February 2018). See also, Bruce, above n 14, 295.
See generally, Bruce, above n 14, 295.
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controversy in 2011. 21 The provisions of the current law for animal welfare
protections in the trade and export area were brought into question.

Similar to the issues that are present for animal welfare law in Australia, such as the
complexities between Commonwealth and state laws resulting in inconsistencies, live
export laws also encounter problems of inconsistency, inadequate security in
standards and confusing relationships between different state and territory laws.22

As discussed in chapter two, the case of Emanuel Exports23 resulted in a breach of the
Animal Welfare Act 2002 in Western Australia, but the export was permitted under
Commonwealth legislation. By virtue of s 109 of the Constitution, because the export
was permitted under Commonwealth legislation, the provisions of the Animal
Welfare Act 2002 (WA) were invalid. Australia, in response to the controversy in live
export, entered into Memorandums of Understanding (MOU) with foreign countries
where the exported animals are headed.24 The MOUs, while forming an agreement
of understanding, are an attempt to avoid animal cruelty but are not enforceable.25

21

22
23
24
25

See generally, Australian Broadcasting Corporation, ‘A Bloody Business’ Four Corners, 30
May 2011 (Sarah Ferguson)
http://www.abc.net.au/4corners/content/2011/s3230934.htm (accessed 28 February
2018).
See further, Bruce, above n 14, 299.
See further, ibid 295.
See generally, ibid.
See generally, Commonwealth of Australia, Animal Welfare (4 November 2015)
Department of Agriculture and Water Resources
http://www.agriculture.gov.au/animal/welfare/export-trade (accessed 28 February
2018).
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While the thesis is focussed on a general analysis of land-based wild animals,
discussion about marine species is necessary because in the international context,
marine species are often the subject of legal cases.26 In the international context,
there are additional legal protections afforded to whales, compared to protections
for land-based animals. It is suggested that the legal protections for marine animals
can provide a basis of understanding that because whales are specifically afforded
protections in the EPBC Act and international conventions, there could be options for
other wild animals to be protected in a similar way.

Wild animals are protected through international law under CITES; however whaling
activities are given extra protections under the UN Convention on the Law of the Sea
(1982) (UNCLOS) and the North Atlantic Marine Mammal Commission (NAMMCO).
The Antarctic Treaty (1959) regulates scientific research in Antarctica and Southern
Ocean.27 Australia claims an exclusive economic zone in waters by virtue of the Seas
and Submerged Lands Act 1973 (Cth) and the EPBC Act also provides protections in
Australian waters.28

The additional protections for whales may come from a history of whaling. 29
However, for land-based wild animals, it is suggested that protections may be

26

27
28
29

See generally, Australia v Japan: New Zealand intervening [2014] International Court of
Justice (31 March 2014) Summary of Judgment of 31 March 2014 http://www.icjcij.org/docket/files/148/18160.pdf (accessed 28 February 2018).
See further, Bruce, above n 14, 301.
See Seas and Submerged Lands Act 1973 (Cth) pt 13 div 3.
See further, Commonwealth of Australia, Whaling (28 January 2018) Department of the
Environment and Energy http://www.environment.gov.au/marine/marinespecies/cetaceans/whaling (accessed 28 February 2018).
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extended for other reasons. For example, the research analysed in this thesis
suggests that wild animals are impacted detrimentally because of habitat loss and
land degradation.30 As a result, animal species are lowering in numbers and are at
risk of extinction.31

The legal frameworks that protect the environment in Australia, along with concepts
derived from international environmental law, may strengthen an argument for
increased protections for wild animal welfare. The international environmental law
follows a path that is ‘less clear and more obtuse’ than legal systems in domestic
areas.32 International environmental law is less clear because there is a reliance on
international Conventions to guide countries, and law derived from these sources is
considered ‘soft’ and ‘hard’ law.33

The CBD would be recognised as hard law. The impact of the CBD being hard law is
that it is law that protects something recognised as important to the community to
be afforded clear protections. Hard law evolves from treaties and conventions
whereas soft law is derived from principles that gain recognition and acceptance as
being important to the community (such as the principle of sustainability), but which
may not have gained enough status to be considered hard law.34 Bates suggests the

30

31
32
33
34

See e.g., Minister for Environment Heritage and the Arts v Lamattina [2009] FCA 753,
Mackenzie v Minister for Natural Resources, Mines and Water [2006] QLC 0057, R v
Dempsey [2002] QCA 45.
See generally, Burdon, above n 5.
Gerry Bates, Environmental Law in Australia, (LexisNexis, 7th ed, 2010) [4.5].
Ibid.
See generally, ibid.
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International Court of Justice (ICJ) may declare certain principles as hard law, but until
this happens then soft laws will remain as such especially if negotiations cannot agree
on binding principles.35 He suggests this can make the law obtuse and unclear, and
points out that sources of hard law are contained in article 38(1) of the Statute of the
ICJ,36 which includes, international treaties, conventions, custom, general principles
of law recognised by civilised nations and judicial decisions,37 which therefore can
strengthen the law in this area.

As set out in agenda 1 of the CBD, the CBD aims to conserve biological diversity,
sustain use of its components and ensure there is fair and equitable sharing of
benefits arising for the use of genetic resources. 38 Working with the Stockholm
Declaration,

39

the Brundtland report

40

and customary law, the CBD helped

strengthen an argument for ecologically sustainable development and for
ecologically sustainable development to be incorporated into law.

Globally,

ecologically sustainable development aims to ensure that development occurs to

35
36

37

38

39

40

See generally, ibid.
Statute of the International Court of Justice, art 38(1) http://www.icjcij.org/documents/?p1=4&p2=2 (accessed 28 February 2018).
Statute of the International Court of Justice, art 38(1) http://www.icjcij.org/documents/?p1=4&p2=2 (accessed 28 February 2018). See also Bates, above n
32, [4.6].
Convention on Biological Diversity, art. 1
https://www.cbd.int/convention/articles/default.shtml?a=cbd-01 (accessed 28 February
2018).
Declaration of the United Nations Conference on the Human Environment
http://www.unep.org/documents.multilingual/default.asp?documentid=97&articleid=1
503 (accessed 28 February 2018).
Report of the World Commission on Environment and Development: Our Common
Future http://www.un-documents.net/our-common-future.pdf (accessed 28 February
2018).
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satisfy current populations but leave room to ensure that future populations are also
offered protections and opportunities of sustainability. During the ecologically
sustainable development approval processes, animals are considered through
principles such as the precautionary principle and an emphasis that the environment
and development need to be considered as interlocked concerns.

As mentioned in chapter three, there are no animal welfare protections proposed in
ecologically sustainable development. Ecologically sustainable development focuses
on development being allowed to occur if decisions take into account long-term and
short-term economic, environmental, social and equitable considerations.41 The law
concerning ecologically sustainable development also emphasises that a lack of full
scientific certainty should not be used to prevent measures being put in place if there
are serious or irreversible threats of environmental damage.

42

Ecologically

sustainable development emphasises that conservation of biological diversity and
ecological integrity should be fundamental considerations in decision-making.43

The implementation of ecologically sustainable development in the EPBC Act stems
from Australia being a contracting party to the international CBD. The CBD contains
provisions that confirm an animal sovereignty argument, like that proposed by Sue

41
42
43

Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act) s 3A(a).
EPBC Act s 3A(b).
Ibid s 3A(d).
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Donaldson and Will Kymlicka. 44 The proposal strengthens an argument for law
relating to wild animal welfare. The contracting parties to the CBD note that

the fundamental requirement for the conservation of biological diversity is the insitu conservation of ecosystems and natural habitats and the maintenance and
recovery of viable populations of species in their natural environments.45

Biological diversity in the CBD is defined as

... the variability among living organisms from all sources including, inter alia,
terrestrial, marine and other aquatic ecosystems and the ecological complexes of
which they are part: this includes diversity within species, between species and of
ecosystems.46

This definition recognises that not only is the environment in which an animal lives
to be conserved, so too should the species that live within that environment.
Examining animal welfare law, it is generally accepted that the five freedoms are to
help form the necessary framework to safeguard and improve welfare.47 Using this
analogy, when analysing the CBD, the definition of biological diversity would seem to

44

45

46

47

See generally, Sue Donaldson and Will Kymlicka, Zoopolis – A Political Theory of Animal
Rights (Oxford University Press, 2011) ch 6.
Convention on Biological Diversity, preamble https://www.cbd.int/doc/legal/cbd-en.pdf
(accessed 28 February 2018).
Convention on Biological Diversity, art 2, https://www.cbd.int/doc/legal/cbd-en.pdf
(accessed 28 February 2018).
See further, RSPCA Knowledgebase Australia, Five freedoms for animals (12 June 2009)
RSPCA http://kb.rspca.org.au/Five-freedoms-for-animals_318.html (accessed 28
February 2018).
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strengthen an argument that animal welfare protections were intended at
international level.

Under the CBD, it is not enough to say that protecting the environments in which wild
animals live will preserve biodiversity.48 The CBD goes further and states that it is the
diversity within species, between species and of ecosystems that must be recognised
and the ecological complexes of which they form part.49 It is the recognition of the
relationship between all species and the environments in which they live that
strengthens the protection of biological diversity.50

Animal welfare traditionally protects companion type animals,51 or animals that have
regular interactions with humans.52 However, if reviewing the aims of CBD, species
and ecosystems ought to be protected. Understanding the welfare notion of the five
freedoms, wild animals could have their welfare improved and safeguarded if
protections like the five freedoms were proposed through environmental law that
recognised the impact that certain activities and developments would have on
animals in the wild and which would impact on the freedoms associated with the
welfare paradigm. Recognising that humans are moving into areas that have been

48

49

50

51
52

Convention on Biological Diversity, art 1, https://www.cbd.int/doc/legal/cbd-en.pdf
(accessed 28 February 2018).
Convention on Biological Diversity, art 2, https://www.cbd.int/doc/legal/cbd-en.pdf
(accessed 28 February 2018).
Convention on Biological Diversity, art 2, https://www.cbd.int/doc/legal/cbd-en.pdf
(accessed 28 February 2018).
See e.g., the Prevention of Cruelty to Animals Act 1979 (NSW).
See e.g., the Model Code of Practice for the Welfare of Animals: Cattle
http://www.publish.csiro.au/Books/download.cfm?ID=4831 (accessed 28 February
2018).
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habituated by wild animals before humans,53 then following the principles welfare
law takes, wild animals are coming into contact more with humans. Recognising a
wild animal’s welfare may help meet the global and Australian legal standard
measure of conserving biological diversity.54

CBD also promotes the protection of ecosystems, of natural habitats and aims to
ensure the maintenance of viable populations of species in natural environments.55
The protections follow the right that states have to sovereignty, and the ability to
exploit resources pursuant to their own environmental policies provided that the
activities within jurisdiction do not cause damage to the environment of the other
states.56 The sovereignty rights are derived from the Charter of the United Nations
(UN Charter).57 The UN Charter offers protection for human rights.58 While it is not
traditionally recognised as a way to offer protections for animals, it does so indirectly
by its reference in the CBD.59 One purpose of the United Nations, and set out in the
UN Charter, is to ‘develop friendly relations among nations based on respect for the
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See e.g., Michael McKinney, ‘Urbanization, Biodiversity and Conservation’ (2002) 52 (10)
BioScience 883-890
http://bioscience.oxfordjournals.org/content/52/10/883.full.pdf+html (accessed 28
February 2018).
See generally, Convention on Biological Diversity. See also, the EPBC Act.
Convention on Biological Diversity, art 8(2) https://www.cbd.int/doc/legal/cbd-en.pdf
(accessed 28 February 2018).
See especially, Convention on Biological Diversity, art 3
https://www.cbd.int/doc/legal/cbd-en.pdf (accessed 28 February 2018).
See generally, Charter of the United Nations (UN Charter)
https://treaties.un.org/doc/publication/ctc/uncharter.pdf (accessed 28 February 2018).
UN Charter, art 1 https://treaties.un.org/doc/publication/ctc/uncharter.pdf (accessed
28 February 2018).
Convention on Biological Diversity, art 3 https://www.cbd.int/doc/legal/cbd-en.pdf
(accessed 28 February 2018).
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principles of equal rights and self-determination of peoples, and to take other
appropriate measures to strengthen universal peace.’60

The principles of equal rights for peoples is strengthened by implementing measures
adopted from the CBD, which strives to ensure sustainability of ecosystems and
natural resources. While specific to human rights, the fact that the CBD attempts to
achieve, as far as possible and appropriate, the establishment of a system of
protected areas or special measures that need to be taken to conserve biological
diversity,61 there is evidence of the importance that animals play in a human rights
argument. This is promoted through the provisions of international conventions such
as those specified above, particularly when there is reference to conserving biological
diversity.

Agenda 8(k) of the CBD may play an important part in the development of welfare
considerations for wild animals. Agenda 8(k) of the CBD states that as far as possible
and as appropriate, states are to

develop or maintain necessary legislation and/or other regulatory provisions for the
protection of threatened species and populations.62
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UN Charter, art 1(2) https://treaties.un.org/doc/publication/ctc/uncharter.pdf (accessed
28 February 2018).
See Convention on Biological Diversity, art 8(a) https://www.cbd.int/doc/legal/cbden.pdf (accessed 28 February 2018).
See especially, Convention on Biological Diversity, art 8(k)
https://www.cbd.int/doc/legal/cbd-en.pdf (accessed 28 February 2018).
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As set out in previous chapters, Australia has developed legislation, the EPBC Act, to
protect threatened species, or those defined as endangered and/or vulnerable.
Australia is following the CBD in this area. Laws have been implemented that
promote the human right that people want biological diversity and the environment
conserved. The law has recognised the relationship that humans have with animals
and factored in the need for protection of some animals from human activities,
particularly those animals that are within domesticated environments.63

The recognition in law that some animals need protection that are regulars in the
same living environments as humans, there could be an argument that welfare laws
can at least start with threatened or endangered wild animal species that are being
more readily impacted by human and animal relationships. The argument would be
supported by the fact that wild animals form part of the biological diversity and the
environment, and the CBD already promotes a protection of threatened species.

Although it appears that the law could be construed to protect animal welfare
through international obligations already in place such as CITES, WTO or GATT, as
Elizabeth Ellis suggests, this may simply be a trade-off.64 A trade-off appears to exist
between the pact humans have with themselves and the ability to justify their own
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See e.g., See Animal Welfare Act 1992 (ACT); Animal Welfare Act 1999 (NT); Prevention
of Cruelty to Animals Act 1979 (NSW); Animal Care and Protection Act 2001 (Qld);
Animal Welfare Act 1985 (SA); Animal Welfare Act 1993 (Tas); Prevention of Cruelty to
Animals Act 1986 (Vic); Animal Welfare Act 2002 (WA).
Elizabeth Ellis, The Animal Welfare Trade-off or Trading Off Animal Welfare? in Peter
Sankoff, Steven White and Celeste Black (eds) Animal Law in Australasia (Federation
Press, 2nd ed, 2013) 345.
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conduct when dealing with animals.65 The welfare paradigm allows humans to justify
and be agreeable to exploitation of other living beings.66 For the law to change from
its current form to include welfare protections for wild animals, then there is strong
evidence, as outlined above, that there is a need for humans to make significant
compromises.67

The argument that welfare protections for wild animals can be indirectly gleaned
from the international and Australian legal sources outlined above is not enough for
wild animal welfare to be wholly and adequately protected in Australian law. Legal
changes could be incorporated to alleviate some of the current downfalls. It is
suggested that the law could be amended to include protections for wild animal
welfare if animal sovereignty is included within the environmental legal frameworks.

4.2.2 Application of CITES principles in Australian law

While wild animals defined as being endangered, threatened or vulnerable are
offered extra protection in law, defining them as such may make them more lucrative
and raise their value. Wild animals and ‘wildlife’ are offered protection under the
CITES. Wild animals are protected because of the impact of illegal trade. One of
CITES fundamental principles68 is to ensure trade of specimens of species threatened

65
66
67
68

Ibid.
Ibid.
See also, ibid 347, 351.
See the Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES) art II.
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with extinction (or at risk of extinction if trade is not subject to strict regulation) be
subject to strict regulation not to further endanger their survival and must only be in
exceptional circumstances.69 Article XIV goes further to set out that the Convention
shall in no way affect the rights of parties to adopt stricter domestic measures
regarding trade 70 or domestic measures restricting or prohibiting trade, taking,
possession or transport of species not included in the Convention’s Appendix I, II or
III.

As Bruce points out, most animals that are trafficked are identified as being
endangered or threatened species.71 While CITES offers protections, it does not stop
or prohibit trade but regulates the trade.72 The protections therefore may be better
addressed at the country level or, for Australia, at federal level. It is up to the
exporting and importing countries to ensure permits to trade are in place. If specific
laws relating to trade are in place, then restrictions on trade will be possible at
domestic levels.

Although CITES fundamental principles deal with protections for animal involved in
trade, it is suggested the protections outlined in the Convention should guide parties
more in their domestic law application relating to wild animals outside of the trade
context. As the Convention outlines, parties should not be hindered in applying

69
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See further, CITES art II.
See CITES art XIV(1)(a).
Bruce, above n 14, 304.
Ibid. See also CITES, art II.
164

Chapter Four
Animal Law – International Legal and Regulatory Frameworks

domestic law to adopt stricter measures regarding not only trade but also prohibiting
taking, possession or transport of animals. 73 The Convention also recognises that
peoples and states should be the best protectors for their own wild flora and fauna.74

CITES provisions are implemented in the EPBC Act. However, welfare of animals,
particularly wild animals, is not contained within the EPBC Act. The EPBC Act has
been designed to implement Australian international obligations involving wildlife
and the environment.

Part 13A is titled ‘International Movement of Wildlife

Specimens’. It covers the ‘terms and spirit’75 of CITES which is focussed on regulating
trade of animal species.

However, as Gerry Bates suggests there can be problems with the EBPC Act for wild
animals, particularly through movement of animal species, because while Australia
has strict controls over the export of species, Australian law allows free movement of
native species within Australia.76 This has created strong incentives for smuggling
due to Australia’s unique native species.77

Courts have taken a view that offenders involved in the wildlife trade should expect
substantial sentences; 78 although offences are serious and capable of attracting
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See CITES, art XIV.
See CITES, preamble.
Gerry Bates, Environmental Law in Australia (LexisNexis Butterworths, 7th ed, 2010)
12.131.
See Commonwealth Constitution s 92.
See generally, Bates, above n 32, 12.130.
See e.g., R v Klein (1989) 39 A Crim R 332 (R v Klein).
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custodial sentences, the offences are viewed as ‘victimless’ in that humans do not
suffer as a result, and in the case of R v Klein no cruelty against the animals was
claimed.79 The applicability of enforcement in animal welfare and environmental law
offences will be further discussed in chapter six; however, the issue with offences
against native animals being victimless crimes is relevant in international law
discussion because this view is not maintained in other countries.80

Legislation suggests that welfare law is intended to protect animals that interact
closely with humans. For example, the Prevention of Cruelty to Animals Act 1979
(NSW) objectives are to prevent cruelty to animals and also promote the welfare of
animals by requiring the person in charge of the animal to provide care for the animal,
treat the animal humanely and ensure its welfare.81 Animals must also be provided
with food, water and shelter 82 and confined animals must be exercised. 83 It is
suggested that if welfare law requires that animals be provided with food, water and
shelter, on this principle, wild animals living in areas that are being affected by
impacts such as fragmentation by human developments, ought to also have their
welfare protected through law.

In an environmental ethic and philosophical

argument, the intention of CITES is to protect species. Australia has ratified CITES
and implemented the EPBC Act and State laws 84 to protect and prohibit certain
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See Bates, above n 32, 12.131.
See generally, Switzerland Constitution, art 80
http://www.servat.unibe.ch/icl/sz00000_.html (accessed 28 February 2018).
See Prevention of Cruelty to Animals Act 1979 (NSW) s 3.
See ibid s 8.
See ibid s 9.
See e.g., Nature Conservation Act 2014 (ACT), National Parks and Wildlife Act 1974
(NSW), Territory Parks and Wildlife Conservation Act 2007 (NT), Nature Conservation Act
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conduct against wild animals. However, as evidenced in R v Klein,85 and suggested by
Bates, offences against wild or native animals are considered a victimless crime
according to the law.

To complement the ideology that welfare law is intended to protect animals that
have close interactions with humans, Australia has implemented anti-cruelty law.
State anti-cruelty laws includes the Prevention of Cruelty to Animals Act 1979 (NSW),
the Animal Welfare Act 1992 (ACT), the Animal Welfare Act 1999 (NT), the Animal
Care and Protection Act 2001 (Qld), the Animal Welfare Act 1985 (SA), the Animal
Welfare Act 1993 (Tas), the Prevention of Cruelty to Animals Act 1986 (Vic) and the
Animal Welfare Act 2002 (WA). However, although anti-cruelty law does include wild
animals through the definitions, for example, ‘animal’ is defined as being a member
of a vertebrate species including any amphibian, bird, mammal (other than a human
being), reptile or a crustacean but only when at a building or place (such as a
restaurant) where food is prepared or offered for consumption by retail sale in the
building or place,86 anti-cruelty law is not easily identifiable nor enforced as readily
against wild animals as the law seems more intended to offer protections for
domestic or companion type animals. For example, in the Prevention of Cruelty to
Animals Act 1979 (NSW), if a vehicle driver hits and injures an animal they must take
reasonable steps to alleviate its pain.87 Although a bird is an animal, there is no
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1992 (Qld), National Parks and Wildlife Act 1972 (SA), Threatened Species Protection Act
1995 (Tas), Whales Protection Act 1988 (Tas), Wildlife Act 1975 (Vic), Flora and Fauna
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See also, DPP v Robison (1992) 62 A Crim R 374 and Spreitzer v R (1991) 58 A Crim R 114.
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requirement to take steps to alleviate pain for a bird. In addition, if the animal is
thought to be a domestic animal, then a person must take steps to inform an officer
or the owner of the animal about the injury. 88 It is suggested that the extra
protections for domestic animals rather than wild animals may be based on the law
not recognising an animal as a victim of a crime.

CITES principles provide guidance for the Australian legislature for protecting wild
animals. However, while there are provisions in the EPBC Act for protection of wild
animals, welfare protections are not obvious. Further, offences against wild animals
under the EPBC Act tend to be interpreted as victimless offences and it is suggested
that this would prevent any attempt to prosecute for offences against wild animal
welfare in situations of illegal wild animal trade.

Klein was applied in DPP v Robison,89 when referring to the crime being a ‘victimless’
crime, however Marks, Beach and Coldrey JJ noted that law in Australia was in place
to protect Australian wildlife from export 90 and, like the offence of importation
resulting in possible imprisonment, imprisonment should also be applied to offences
involving export. Prior to 2 September 1991 when amendments were made to
Commonwealth wildlife protection legislation, the Wildlife Protection (Regulation of
Exports and Imports) Act 1982 (Cth) provided a penalty of $100,000 or imprisonment
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Ibid s 14.
(1992) 62 A Crim R 374 (DPP v Robison).
The relevant laws in place at the time where the Crimes Act 1914 (Cth) and Wildlife
Protection (Regulation of Exports and Imports) Act 1982 (Cth).
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for five years. After amendments to the legislation, the penalty became $100,000 or
imprisonment for ten years, or both.91 It seems Parliament’s intent was to make it
clear that such offences were not to be treated lightly and penalties need to act as a
deterrent to be effective. When discussing the amendments to the laws relating to
importing and exporting wildlife, the Minister, during the second reading speech,
stated that it was essential that penalties be sufficient to deter those who smuggle
wildlife; clearly, before the amendments were made, the penalties were not a
deterrent.92

Marks, Beach and Coldrey JJ in DPP v Robison re-enforced that crimes against animals
were victimless crimes and made reference to the offences while very serious and
capable of attracting a custodial sentence nonetheless were ‘victimless in terms of
human suffering and no cruelty, transmission of disease or risk of it appears on the
evidence to have been established or made likely.’93 Marks, Beach and Coldrey JJ
also made reference to the specimens while protected by the law, were not rare in
Australia. At that time, the Major Mitchell Cockatoo was ‘endangered’ in New South
Wales and ‘notable’ in Victoria. Marks, Beach and Coldrey JJ considered that ‘no
apparent present threat of their extinction [was] enhanced by the conduct of the
respondent’. 94 There was evidence there had been at least 15 Major Mitchell
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Cockatoos in the form of eggs, involved in the smuggling, along with other birds and
eggs. In 2012, their status was listed as ‘vulnerable’ in New South Wales.95

Marks, Beach and Coldrey JJ concluded that no direct welfare considerations for the
animal the subject of the offence can be used to determine sentence for an offender.
While recognising the potential harm on animals, they did not discuss harm in the
context of welfare of the animal relevant to the offence, but rather examined the
potential harms that the animal may cause to other animals as a result of the
offence.96 For example, in Spreitzer v R97 because birds had been imported and the
purpose of the legislation was to prevent the introduction into Australia of serious
diseases not yet present, immediate steps were taken to kill the birds by injection. 98
The concern raised by veterinarians about the danger of certain birds being
introduced into Australia was that Australia was one of the few countries where avian
influenza and Newcastle disease were not present. 99 Concerns were raised that
previous outbreaks had resulted in Australian birds having to be eradicated. 100
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Beach and Marks JJ stated that:

In Klein v The Queen (1989) 39 ACrimR 332 Lee, J in the New South Wales Court of
Appeal (at 335) said: "It is obvious that if the wildlife of this country is to be protected
against the risk that these birds pose, it is desirable that the Courts take the course
which will, as far as can be done, ensure that the word will spread to those abroad
who may be disposed to engage in such activity and bring home to those persons
that jail will be the usual result of breach of the Wildlife Protection (Regulation of
Exports and Imports) Act and the Quarantine Act in regard to the importing of birds
with the potential to affect other birds."

Klein was an importing case. Nevertheless, the bare circumstances of the present
case, without more, engender a strong sentiment of the kind expressed by Lee, J The
plundering by non-Australians of Australian wildlife for commercial exploitation is a
threat to the Australian heritage and likely to generate great anger in the community.
It is also accepted that offences of the present kind are difficult to detect and that
there is reason to believe that international smuggling of birds, reptiles and other
animals has greatly increased. We are of the view that the observation of Lee, J
applies equally to exportation and that offenders against the Act, particularly since
the amendment of 1991, must come to expect substantial sentences of
imprisonment.101
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Although Their Honours do not make specific reference to the international
conventions’ principles which have been incorporated into domestic legislation
referred to in the case, His Honours note the impact that imported animals could
have on Australian animals and the impact that taking wild animals out of Australian
communities could have.

It is suggested that His Honours’ comments apply

international standards in this regard, particularly those of the CBD, which promote
protection of ecosystems and natural habitats. However, the lack of particular
reference to international standards may also reflect an inconsistent approach in the
application of Australian legislation to that of international standards relating to the
protection of animals.

Broadly, the cases do suggest a recognition of potential harm to wild animals when
an environmental offence is committed. However, the legislation referred to above
does not clearly recognise animal cruelty as an offence for wild animals, if wild
animals suffer harm when environmental offences are being committed. The CBD
promotes the protection of ecosystems and natural habitats. Wild animals form part
of the ecosystems and natural habitats. It is suggested that by implementing its own
law to incorporate the provisions of the CBD, Australia recognises the importance of
protections of natural environments and the animals that inhabit them. On this basis,
it is further suggested that if welfare protections for those wild animals were made
into law, this would give wild animals additional protections which incorporate the
aims of international conventions and treaties.
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4.3

International trade law principles and Australian law relevant to
wild animals

4.3.1 WTO and GATT principles applied in animal law

There is no specific and easily identifiable legal recognition of wild animal welfare
protections under Australia’s current trade laws. The laws recognise it is an offence
to smuggle wildlife; however, this is based on the possibility of extinction of the
animal species rather than factoring in any harm the animal may suffer during the
commission of the offence. Following Thomas Kelch’s views, animal welfare may be
protected under international law, specifically CITES. Kelch suggests that there are
two areas of international trade law that have an ‘unexpected and crucial impact on
animal welfare law throughout the world: the World Trade Organisation and the
General Agreement on Tariffs and Trade.’ 102 It is not proposed to discuss the WTO
and GATT in critical detail, but what is relevant is how the WTO and GATT may impact
on the regulation of animal welfare and how international trade law could influence
changes for wild animal welfare.

The WTO deals with global rules of trade between nations.103 GATT aims to ensure
that during the trade phase, products imported into the territory of another
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Kelch, above n 1, 239.
See further, World Trade Organisation, About the WTO (2018) World Trade Organisation
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contracting party be afforded treatment no less favourable than that accorded to like
products of national origin. 104 In practice, its application relates commonly to
animals that would be consumed. However, there are underlying principles of GATT
that may be applied to wild animal welfare in Australia.

GATT relates specifically to trade; however, it does contain provision for the
protections of animal species. Kelch suggests that GATT could prove to be a measure
which welfare improvements could be marked against. However, whether this would
work in Australia requires further consideration. GATT is an Annexure to the WTO
Agreement (Marrakesh Agreement Establishing the WTO of 1995)105 and there is one
clear purpose of the WTO namely, regulation of trade. However, its preamble does
include a direct reference to the objective of sustainable development and the need
to preserve and protect the environment.106

Kelch proposes that article III of GATT may have an impact on animal welfare issues.
Article III: 4 of GATT specifies 107
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The products of the territory of any contracting party imported into the territory of
any other contracting party shall be accorded treatment no less favourable than that
accorded to like products of national origin in respect of all laws, regulations and
requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use … 108

The expression ‘laws, regulations and requirements affecting their [meaning the
products] internal sale, offering for sale, purchase, transportation, distribution or use’
has been used to convey that products from foreign countries must be treated no
less favourably than domestic products of a similar nature.109 It is known as a ‘nondiscrimination against imported products’ or the National Treatment Rule, which
requires a level playing field with respect to competition and the ability for companies
to compete.110

Kelch suggests this non-discriminatory obligation could impose regulations regarding
animal welfare issues; he uses an example of prohibiting battery cages in one country
and therefore similarly like products are prohibited from import. On Kelch’s view,
provided unjustifiable discrimination did not exist during the trade process, then
because GATT includes measures which are aimed at protecting animal life, he
suggests that by implication, animal welfare should also be protected. This may be
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because the WTO’s reference to sustainable development objective involves seeking
to ‘protect and preserve the environment’. It also specifies that aims will be to
‘enhance the means for doing so in a manner consistent with their respective needs
and concerns at different levels of economic development.’111

Although Kelch’s view is that animal welfare may be indirectly protected through
international trade law, it is suggested that what is clearer is that international trade
law does aim to protect and preserve the environment and, in this regard,
international trade law protections may have beneficial protections for wild animals
because of their connections to the natural environment.

While the non-discriminatory obligation becomes imposed during trade of product,
a similar principle could be applied to product that is obtained during a process that
may result in wild animals being affected, for example, during activities such as
mining or tree felling. If products are being produced in Australia for trade, such as
wood or iron ore, results in impacts to the natural environment and wild animals are
affected, then on the non-discriminatory principle, foreign countries conveying that
product must be treated no less favourably than that given to domestic products of
similar nature.
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It is suggested that if Australian law applied welfare considerations to wild animals
before activities were conducted on certain environmental areas then applying the
National Treatment Rule principle, Australia could engage in trade on the basis that
similar product Australia obtained from foreign countries was treated no less
favourably than that given to domestic products of a similar nature. One result would
be Australia being able to ensure that animal welfare protections were considered by
other countries during the development of the product. Applying animal welfare
protections in this way could provide strengthened legal protections both
domestically and internationally because a distinction is made between the product
and the process of producing the product.

The problem with Kelch’s argument is that whether or not animal welfare is protected
in a legal sense under trade law, protections would not come into play unless the
animal is dealt with in a trade context. Therefore, what outcomes could be achieved
for strengthened welfare protection is not known and Kelch’s argument does not
support strong protections for wild animals outside of trade regulations. It is
suggested however, that it could assist animals in trade if animal welfare protection
sat within environmental law protections. This is because an animal’s welfare would
have been protected before it reached the status of being an animal involved in trade,
and therefore the only amendments that would be required at trade level, would be
to maintain the continuum of welfare protections that are established at country
level.
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4.3.2 WTO and GATT’s application of scientific principles

The association between environmental law and animal welfare law is critically
important if animal welfare is to be protected under trade legislation. In determining
whether the general exemptions in article XX of GATT should apply which could, in
turn, protect animal welfare, determination as to measures of ‘necessary’ is based on
scientific principles.112

GATT does provide for legal exemptions, specified in article XX, that do consider
animal welfare. Following the principles of GATT, provided a country does not
arbitrarily or unjustifiably discriminate against another country which would restrict
trade, any contracting party can implement measures, relevantly that are:

(a) Necessary to protect public morals;
(b) Necessary to protect human, animal or plant life or health;
...
(g) Relating to the conservation of exhaustible natural resources if such measures
are made effective in conjunction with restrictions on domestic production or
consumption ...
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The provisions specified above in the exemption section of GATT appear to be largely
focussed on an environmental ethics argument. The morality suggestion considered
philosophical ideals of animal law and welfare is also raised by Sue Donaldson and
Will Kymlicka’s sovereignty model.

The exemption in (g) is particularly relevant to wild animals and if following the
Appellate Body’s decision in Shrimp/Turtle case, 113 the exemption provision was
extended from the Tuna/Dolphin decision that a contracting country could impose
one country’s policies on another as a necessary result of the exemption. As
summarised by Kelch, the decision in Shrimp/Turtle sets out the following path to
success through GATT in relying on the exemptions as a way to help animal welfare
and the environment:

-

The regulation must apply to domestic entities.

-

It must be applied to others in a non-discriminatory manner.

-

The party imposing the regulation must be open to negotiate with all other Members
on an equal basis relating to the regulation.

-

Any certification or other processes involved in the measure must comply with
certain minimum standards of Due Process.114

The Shrimp/Turtle case extended on the idea that countries could not impose their
policies and regulations and it was said that at times it may be an ‘unavoidable aspect
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of the article XX exemptions’.115 The Appellate Body found that the wording in article
XX (g) of ‘relate to’ means there must be a relationship between the policy behind
the measure, which in that particular case was the protection of sea turtles, and the
requirements of the measure itself.116

The Panel in the Shrimp/Turtle case took the view that article XX should be
interpreted within its context and in light of the objective and purpose of GATT and
the WTO Agreement. To do so would interpret the provisions to only allow members
to derogate from GATT provisions provided they did not undermine the WTO
multilateral trading system.117 The interpretation could support an argument that
Australia, by imposing wild animal welfare conditions on other countries before
development or production of items to be traded is not acting in a discriminatory way
because it would not be imposing adverse obligations on other countries relating to
its animal welfare protections in the development of a like product, but rather
promoting measures of restriction of trade necessary to protect human life or
animals.

However, the Panel considered that if one member were able to condition measures
relating to export or import of products under the article XX exemption, then this
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could apply to other members and thus could result in threatened trade going against
the objectives of the WTO multilateral trading system. Therefore, if changes are to
be made to rely on article XX to protect animal welfare, there would need to be global
changes and not an attempt through individual members. It is suggested that animal
welfare protections through environmental legal frameworks as outlined above may
be one way to make the changes.

Article XX exemptions are relevant in the environmental law context and provide a
foundation to show how international trade law applies to environmental factors.
The Appellate Body provides support that trade law considers conservation and
environmental law as not being strictly about environmental resources but factors in
law being able to support wild animals that may be susceptible to depletion and
extinction due to human activities.

The Appellate Body considers the appropriate method to apply article XX exemptions
is to include a two-tiered analysis: first, provisional justification by reason of
characterisation of the measure under XX(g); and second, further appraisal of the
same measure under the introductory clauses of article XX.118 The Appellate Body
outlined that article XX(g) is not limited to the conservation of ‘mineral’ or non-living’
natural resources. The Appellate Body is of the view ‘exhaustible’ natural resources
and ‘renewable’ natural resources are not mutually exclusive and although in
principle, living species are capable of reproduction and are, in a sense, ‘renewable’,
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they may still be susceptible to depletion, exhaustion and extinction due to human
activities.119 Living resources are therefore as ‘finite’ as other non-living resources.

The Appellate Body also noted that certain words of article XX(g) were drafted many
years ago and must be read in light of contemporary concerns of the community of
nations about the protection and conservation of the environment.120 They support
a contemporary standards argument by noting that the preamble of the WTO
Agreement explicitly acknowledges the objective of sustainable development121 as
well as noting that conventions and declarations refer to natural resources and living
and non-living (i.e. UNCLOS, article 56(1)(a)) and the CBD agenda 21). The sea turtles
in this case were considered ‘exhaustible natural resources’ for the purposes of
article XX(g) of GATT.122

David Favre suggests that under article XX, it could be easy to argue that animal
health should include animal welfare, but that this proposition has not been accepted
or established in a way to ensure comfort for animals and their welfare under trade
law. 123 Favre strengthens his position by stating that were welfare protections
adopted at national level for a country then it is likely that producers would fight such
a provision as being an economic disadvantage at global level.124
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The international law in this respect supports that animal health, such as disease
control issues, will be protected under the WTO; however, this is based on the objects
that guarantees are provided for the safety of food of animal origin and promoting
animal welfare through a science-based approach. 125 There is some argument to
suggest that while WTO multilateral agreements are intended to assist trade, they
instead provide some exceptions that may be hard to justify.126127

However, the SPS Agreement sets out that imported agricultural products must be
safe and countries are able to impose regulations on imported products to protect
animal, human and plant health.128 SPS Agreement members have two options to
show their imposed measures are based on science. Members may either base
measures on international standards, or base measures on scientific risk
assessments. 129 However, members cannot impose regulations that make trade
more restrictive than necessary. 130 The way Australia imposes restrictions on the
125
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basis of scientific evidence raises an important question about how the precautionary
principle is applied in different scenarios and how this aids wild animal welfare
protections. The particular question raised is whether Australia places the same
emphasis on scientific evidence to protect animal, plant and human health which may
be impacted by imported products as it does to protect animal, plant and human
health, through ecologically sustainable development within Australia via domestic
law.

A dispute settlement under the SPS Agreement provides an example on this point. In
the case before the WTO in respect of Australia’s salmon import restriction measures
(Australia – Measures Affecting Importation of Salmon) 131 (Salmon case), Canada
‘requested consultations with Australia in respect of Australia’s prohibition of
imports of salmon from Canada based on a quarantine regulation. Canada alleged
that the prohibition is inconsistent with Articles XI and XIII of the GATT, and also
inconsistent with the SPS Agreement.’132

In this matter, Australia has argued that it put measures in place not to import the
product, or at least place restrictions on the product, in order to comply with risk
assessments to meet ‘Australia's ALOP [appropriate level of protection] against the
risk associated with a particular disease, including in relation to differences of
prevalence in different species or regions (e.g. Atlantic/Pacific, wild/farmed) and
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different risks that might pertain between, for example, commercially harvested
adult fish compared to juveniles or sexually mature adults (spawners in the case of
salmon)’.133 Australia stated that it had relied on scientific evidence, which it says
conflicted with the IRA’s assumption that risks with disease could be managed by
applying the same measures to all products.134

It was Australia’s position that the Panel had to go beyond ‘first principles’ of the
WTO agreement135 and adopt a position that measures based on scientific principles
and on sufficient scientific evidence (such as that under art 2.2, 5.1 and 5.2 of the SPS
Agreement) be acknowledged that they could no longer be considered under a
process of simplified comparisons. Scientific principles applied to each situation
needed to be evaluated as their own measure and not as a one size fits all
approach.136 ‘Risk management measures were evaluated on a disease-by-disease
basis and measures adopted commensurate with risk.’137

Australia relied on independent risk assessments (IRA) conducted in 1999.138 During
the risk assessments, experts agreed on integrity and transparency of the assessment
process. The experts included qualified aquatic science and risk management
experts.139 The IRA’s relied on ‘limited applicability of quantitative risk analysis to
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regulatory decision-making on fish diseases generally’ but it was concluded that the
risk assessment was satisfactory that with minor improvements would be unlikely to
warrant any change in Australia’s conclusion.140

The legal test for the panel was not whether the views of the experts were correct or
preferred141 but whether Australia took into account the techniques a WTO member
should take into account such as hazard identified, risk assessment and risk
management which conforms with the OIE guidelines on import risk analysis.142

The Panel concluded that Australia could not claim that the 1999 report met the
standards of the OIE code.143 However, it is suggested that the argument presented
by Australia is important for two reasons. First, Australia relied on scientific evidence
that was acknowledged to have limited quantitative risk analysis but was sufficient
to be relied on to prevent trade if there was risk to human, animal or plant life if the
product was to be imported.144 Therefore, Australia has taken a cautious approach
in its risk assessment and a proactive rather than reactive stance. It is argued that
Australia could apply a similar principle of precaution to wild animals when there is
risk on wild animals due to environmental damage. Secondly, the Panel concluded
that while Australia did not conform to the OIE guidelines, it was not a legal question
as to whether Australia could rely on the experts as correct in their scientific
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approach. Therefore, this leaves it open to the suggestion that a similar approach
could be taken in the future and such a risk assessment could be extended in other
legal areas other than trade law.

The application of the precautionary principle in the Salmon case can be contrast with
its application in the domestic case Telstra Corporation Limited v Hornsby Shire
Council. 145 This case raised questions about ‘fear, rationality and law’ 146 and
responsiveness by decision-makers and how the precautionary principle can be
invoked to respond to public fear. It was a case about concerns to the health and
safety of residents of Cheltenham, New South Wales because of the proposed
installation of antennas that would emit electromagnetic energy.147

Chief Justice Preston stated that ESD in its most basic formulation means
‘development that meets the needs of the present without compromising the ability
of future generations to meet their own needs.’148 He relied on the provisions of the
Brundtland report in making this statement. Preston CJ went further to state that of
the principles and elements that ESD involved, six were worth highlighting in this
case, namely, that the main purpose of exploiting natural resources was to be in a
manner which is ‘sustainable’ or ‘prudent’ or ‘rational’ or ‘wise’ or ‘appropriate’ and
that sustainability not only applies to development but also the environment, and
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therefore development ‘improves the total quality of life, both now and in the future,
in a way that maintains the ecological processes on which life depends.’ 149 The
principles of ESD needed to be applied also in light of the precautionary principle.150

Preston CJ stated:

The application of the precautionary principle and the concomitant need to take
precautionary measures is triggered by the satisfaction of two conditions precedent
or thresholds: a threat of serious or irreversible environmental damage and scientific
uncertainty as to the environmental damage. These conditions or thresholds are
cumulative. Once both of these conditions or thresholds are satisfied, a
precautionary measure may be taken to avert the anticipated threat of
environmental damage, but it should be proportionate.151

Preston CJ further stated:

Once it is accepted that the threshold is something less than full scientific certainty,
the question becomes how much less? Or turning the question around, how much
scientific uncertainty need there be as to the threat of environmental damage before
the second condition precedent to trigger application of the precautionary principle
is fulfilled?152

149

Ibid [109].
Ibid [113].
151
Ibid [128] (Preston CJ).
152
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This is an important question raised by Preston CJ because as research has outlined
in this thesis, wild animals have been found to be at risk because of environmental
damage153 and therefore scientific evidence is available. Thus, it is suggested that
the condition precedent to trigger strengthened application of a precautionary
principle should apply. As outlined in Telstra ‘where the relevant degree or
magnitude of potential environmental damage is greater, the degree of certainty
about the threat is lower’. 154 In the alternative, to negate any change to the
application of the precautionary principle per se, applying welfare protections as a
condition prior to decisions made about environmental actions, may be a preferred
option.

In this case, Preston CJ held that any harm to the health and safety of people or the
environment was negligible.155 He relied on various evidence including that of three
experts. He considered that the precautionary approach had been undertaken by
review of scientific literature and standard setting, adoption of standards of safety,
measurements of predicted exposure levels, selection of appropriate equipment and
efficient operation of the equipment to minimise any possible causes of harm.156

The application of the precautionary principle and ESD principles in the Telstra case
and the Salmon case is important for two reasons. First, the evidence suggests that
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See e.g., Director-General of the Department of Environment and Climate Change v
Hudson [2009] NSWLEC 4 (Hudson).
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Australia can rely on limited scientific evidence in decision-making, provided
decision-makers still take into account the conforms of relevant legislation, policy,
procedure or guidelines under which the decisions are being made. It is suggested
that because of Australia’s ability to rely on limited scientific evidence in some
circumstances, it would be better to have clear legislative or policy provisions to guide
decision-makers. Secondly, relying on strong scientific evidence still results in
decision-makers being able to make decisions guided by condition precedent.
Therefore, applying welfare as a condition to be considered before any decisions are
made that impact on the environment of which animals form a part, may result in
increased wild animal welfare protections.

An interpretation of how trade law should conform to international standards may
provide a foundation to argue for increased wild animal welfare protection changes
in domestic law. By way of example, the SPS Agreement in article 3.1 provides:

To harmonize sanitary and phytosanitary measures on as wide a basis as possible,
Members shall base their sanitary or phytosanitary measures on international
standards, guidelines or recommendations, where they exist, except as otherwise
provided for in this Agreement, and in particular in paragraph 3.

An interpretation of based on can be derived from article 3.2 provisions 157 of
consistency between the SPS Agreement and GATT, which conform to international

157

Sanitary or phytosanitary measures which conform to international standards, guidelines
or recommendations shall be deemed to be necessary to protect human, animal or plant
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standards.158 The level of protection is therefore a determining factor as to whether
international standards are upheld. 159 If using a similar analogy between the
provisions of the SPS Agreement, GATT and international trade law generally, to that
of the CBD and CITES, then international standards require in situ conservation of
ecosystems and natural habitats160 and if wild animals are to be traded, it be subject
to strict regulation not to further endanger their survival. 161 It is suggested that
applying these international standards in domestic laws would reflect a more
balanced application of international standards that have been favoured by the
Appellate Body in international trade law matters.162

The great dissenter, His Honour Michael Kirby, has relied upon international law
principles and treaties when certain norms are not incorporated into domestic
Australian laws. 163 He proposes that the High Court’s decision in Minister for
Immigration & Ethnic Affairs v Teoh,164 stands for the proposition that:

while the ratification by the executive of [a] Convention did not, as such, incorporate
its provisions into domestic law, it nonetheless affected the lawful exercise of

life or health, and presumed to be consistent with the relevant provisions of this
Agreement and of GATT 1994.
158
See further, DS26: European Communities – Measures Concerning Meat and Meat
Products (Hormones) (Complainant: United States) [161].
159
Ibid [161].
160
See further, Convention on Biological Diversity, preamble.
161
See CITES art II.
162
See generally, DS26: European Communities – Measures Concerning Meat and Meat
Products (Hormones) (Complainant: United States).
163
See generally, M D Kirby, The Impact of International Human Rights Norms: A Law
Undergoing Evolution, (July 1995) 25 Western Australian Law Review 30.
164
(1995) 128 ALR 353.
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administrative discretion. The positive statements by the executive, manifested by
the act of ratification, of its intention to act in accordance with its provisions, gave
rise to an expectation that officers of the executive would not act in a contrary
manner. If they contemplated doing so, they should provide an opportunity to the
person affected to argue against such a course.165

Kirby J has also enunciated the principles to be applied when a treaty is incorporated
as part of local law. Namely that:

Where a treaty is incorporated as part of local law, Australian courts will interpret
that law in accordance with the international law governing the interpretation of
treaties … This approach is now reflected in the Vienna Convention on the Law of
Treaties. Those provisions are regularly applied by Australian courts to guide them in
a principled and consistent construction of treaties of local significance … Except in
cases of unarguably clear treaty language, courts today regularly have resort to the
opinions of scholars, reports on the operation of the treaty and decisions of
municipal courts addressing analogous problems. But in the end, the object of the
task of interpretation of treaty language is the same as that of interpreting municipal
legislation. It is to give meaning to the words used, read in their context and, to the
fullest extent possible, for the purpose of achieving the objects which are stated or
otherwise apparent … Australian legislation will be construed, and the common law
developed, so far as possible, to conform with Australia's obligations under treaties
which Australia has ratified.166

165

166

See Kirby, above n 163, 47.
De L v Director-General New South Wales Department of Community Services & Anor (1996)
187 CLR 640.
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When discussing the interpretation of international treaties and conventions, Kirby J
stated:

... [Further, having regard to The Vienna Convention on the Law of Treaties] a treaty
"shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and
purpose.167

His Honour’s views appear to demonstrate a commitment by His Honour to use,
conform and promote international norms and treaties in circumstances where there
is ambiguity in the application of international norms and treaties in domestic law. It
is contended that His Honour’s views give rise to an interpretation that even if a
country has not signed a treaty, there is a fundamental human right for the
international convention or treaty’s principles to be applied. While the cases
analysed suggest that Australian courts have had an inconsistent application of
protections for wild animals generally, having regard to Kirby J’s comments about
how international treaties and conventions should be interpreted and applied, it
appears there are still possibilities for improvement in the application and
interpretation of current law. It may also suggest that ambiguities exceed the ability
for decision-makers to adequately interpret current laws, and in these circumstances,
this may suggest a need for legal change to ensure clarity and consistency.
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Applicant A and Another v Minister for Immigration and Ethnic Affairs & Another (1996)
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4.4

International applications of animal welfare law

The application of animal welfare law internationally varies between countries. This
part discusses international application of animal welfare law compared to Australia’s
application of animal welfare law. The thesis has already detailed that legislative
provisions that ban cruelty to animals in live export do not extend to wild animals in
Australia, particularly in the context of wild animals facing degradation to their
natural environments. There are also no provisions in environmental legislation, for
example, when examining the approval of development applications that specifically
address animal welfare. There are legal provisions in place to address conservation
of biological diversity, but there are no specific provisions that clearly outline that an
animal’s welfare must be considered before a decision is made about whether or not
to approve a development application. The development application approval
process may result in land being destroyed that is wild animal habitat.

Although it is suggested that Australian law does not directly protect wild animal
welfare through environmental law, there is evidence, such as that evidenced in the
workings of legal systems in other countries, that a change to include wild animal
welfare in environmental law could work. To work properly, the legal frameworks
involving animal welfare will be conscious of the values within the community and

194

Chapter Four
Animal Law – International Legal and Regulatory Frameworks

will be responsive to community values and the issues that are important within the
community.168

The consciousness of animal welfare being important within a country’s legal system
is perhaps no more obvious than in those countries that have incorporated animal
protections into their Constitutions. Switzerland was the first European country to
include animal protection in its Constitution.169 Article 80 of the Swiss Constitution
provides:

Article 80 Animal Protection
(1) The Federation adopts rules on animal protection.
(2) The Federation regulates in particular:
a. the keeping and care of animals;
b. experiments and intervention on live animals;
c. the use of animals;
d. the importation of animals and animal products;
e. animal trade and transportation of animals;
f. the killing of animals
(3) The execution of the regulations falls to the cantons, as far as the law does not
reserve it for the Federation.170

168

Stephen Dovers and Karen Hussey, Environment & Sustainability, A Policy Handbook (The
Federation Press, 2nd ed, 2013) 89-92.
169
See generally, World Animal Protection, Animal Protection Index (2014) World Animal
Protection http://api.worldanimalprotection.org/# (accessed 28 February 2018).
170
Switzerland Constitution, art 80 http://www.servat.unibe.ch/icl/sz00000_.html
(accessed 28 February 2018).
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Switzerland has been used as a comparison because of the inclusion of animal
protections in the Constitution and because, in 2014, the World Animal Protection
Limited (WAP) 171 gave Switzerland an ‘A’ ranking in the Animal Protection Index
ranking. The Index indicators, to meet an applicable rating, include, animal sentience
being formally recognised in legislation and/or policy. To meet a specific ranking, the
researchers consider whether the government has pledged support for a Universal
Declaration on Animal Welfare (UDAW), whether there are protection laws that
prohibit animal suffering and consider the laws in place relating to farming, animals
in captivity, applicable companion animal laws, animals used in a recreational
environment, scientific research and wild animals.172 Governance systems are also
analysed, which includes considering whether resources are made available for
improving animal protections, whether there is engagement with the OIE to improve
animal welfare, incorporation of OIE principles into policy and legislation, and
reporting on goals set to monitor and improve standards for animal welfare. 173
Consideration is also given to whether the country uses the education systems to
promote animal care and protection and engagement with relevant stakeholders. 174

171

Previously the World Society for the Protection of Animals (WSPA), with aims that
include ending the needless suffering of animals, influencing decision makers to put
animals on the global agenda, helping the world see how important animals are,
inspiring people to change animals’ lives for the better and moving to protect animals
worldwide. See further, http://www.worldanimalprotection.org.au/ (accessed 28
February 2018).
172
See generally, World Animal Protection, above n 169.
173
See generally, ibid.
174
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The Swiss have also implemented a position of law to protect animal rights.175 The
lawyer is the public official responsible for criminal cases against animal abuse.176
The Swiss Constitution provides that legislation be implemented for the protection
of animals and guides what rules should be adopted. The WAP conducts studies that
rank countries according to the Animal Protection Index Indicators. 177 Current
studies in 2014 ranked Switzerland as A level and Australia as C level on their overall
study topics.

When specifically examining the term ‘animal sentience’ and it being formally
recognised in legislation and/or policy, Australia ranks ‘C’, while Switzerland ranks ‘A’.
The difference in ranking stems from whether law recognises animals having inherent
worth and whether an animal ought to be respected. For example, Switzerland’s
Animal Welfare Act 2005,178 while not explicitly referring to sentience, makes it easy
to understand its relevance by specifying that an animal’s dignity and inherent worth
are important and are to be respected when interacting with humans.179 Australia,
at a national level, recognised animal sentience though the Australian Animal Welfare
Strategy (AAWS).180 However, in law, Australia recognises animals ought to be free
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See also, Kelch, above n 1, 282.
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See further, World Animal Protection, above n 169.
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Animal Welfare Act 2005 (Switzerland)
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gesetz-2005-EN-2011.pdf (accessed 28 February 2018).
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from pain, rather than going as far to state their dignity and inherent worth ought to
be protected.

The Queensland Animal Care and Protection Act 2001 (Qld) defines pain as distress,
mental or physical suffering. 181 The New South Wales, Prevention of Cruelty to
Animals Act 1974 (NSW) defines pain as including suffering and distress. 182 The
Northern Territory Animal Welfare Act 1999 (NT) does not define pain but instead
defines suffering as including pain and distress.183 Similar to the Northern Territory
legislation, the South Australian Animal Welfare Act 1985 (SA) does not define pain
but defines harm as meaning any form of damage, pain, suffering or distress
(including unconsciousness), whether arising from injury, disease or any other
condition.184

An awareness or consciousness of animals is not recognised in Australian
legislation.185 AAWS policy may suggest sentience in animals,186 but the law does not
follow the current policy to include sentience specifically in relevant law. It is
suggested that if the idea of sentience and current policy was implemented in law,
animal welfare protections could be extended through additional legal provisions in
environmental frameworks. An extension of welfare protections would show that

AAWS was discontinued in 2013 in favour of standards, guidelines and codes of practices
with aims to ensure consistent animal welfare processes.
181
See further, Animal Care and Protection Act 2001 (Qld) s 10.
182
See further, Prevention of Cruelty to Animals Act 1979 (NSW) s 4.
183
Animal Welfare Act 1999 (NT) s 4.
184
Animal Welfare Act 1985 (SA) s 3.
185
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186
See generally, Commonwealth of Australia, above n 180.
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the Australian Government recognises welfare as being important, and that welfare
protections ought to cover more animals.

Switzerland ranks at ‘B’ level for anti-cruelty provisions relating to wild animals. Anticruelty provisions for wild animals are set out in articles 4 and 26 of the Animal
Welfare Act 2005.187 While not specific to wild animals, all animals, and not just a
defined few, are covered under article 4(2) of the Animal Welfare Act 2005 which
states that:

No one may inflict pain, suffering or harm on an animal, induce anxiety in an animal
or disregard its dignity in any other way without justification. The mishandling,
neglect or unnecessary overworking of animals is forbidden.

Article 26 goes further and provides criminal provisions for maltreatment of animals.
Maltreatment includes mistreating or neglecting an animal, unnecessarily
overworking it, or in any other way disregarding its dignity.188 Maltreatment also
includes deliberately and without provocation killing an animal in a manner that
causes it suffering.189

187

See generally, Animal Welfare Act 2005 (Switzerland).
See ibid art 26(1)(a).
189
See ibid art 26(1)(b).
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Article 16 of the Animal Welfare Ordinance 2008 prohibits maltreatment actions
against all animal species 190 but extends maltreatment further so that there are
prohibitions such as the killing of animals in a manner that involves agonising pain,191
the striking of animals on their eyes or genitalia or breaking or squeezing of the tail,192
and the wanton killing of animals, in particular the shooting of tame animals or
animals in captivity.193

The above provisions protect wild animal welfare by specifying in the Animal Welfare
Ordinance 2008 that prohibitions of maltreatment action relate to all animal species.
The ordinance also includes provisions that an animal must not be mistreated or
neglected, or in other way disregards its dignity. By including dignity considerations
in the law, there is broad scope in which an animal’s welfare can be protected. This
includes not only companion animals but also wild and native animals.

Switzerland applies specific law to the hunting of wild animals through the legislation
of Hunting and Protection of Wild Animals and Birds 1986. However, while legislation
offers welfare protections through minimising suffering, the hunting laws still
legitimise killing and certain animal species are culled to encourage forest

190

See Animal Welfare Ordinance 2008 (Switzerland), art 16 http://researchoffice.epfl.ch/files/content/sites/researchoffice/files/Research%20Ethics/animal_welfare_ordinance_455_1.pdf (accessed 28
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regeneration.194 The allowance of certain hunting practices in Switzerland is aimed
at conservation.

Similarly, in Australia, law is implemented at an intersection of game hunting and
feral animal control.195 The NSW Game and Feral Animal Control Act 2002 is one
example. The objects of the Act are to provide effective management of introduced
game animals and promote responsible and orderly hunting of those game
animals.196 Game animals include some pest animals such as rabbits and foxes, and
also include cats and dogs (other than dingoes) that are listed as being nonindigenous animals, which require a licence to hunt on public land only.197 To also be
classified as a game animal, the animal must be living in the wild198 and does not
include any animal that is or is part of a threatened species, population or ecological
community within the meaning of the Threatened Species Conservation Act 1995
(Cth).

In addition, under part 13 of the EPBC Act, threat abatement plans can be
implemented, with aims to protect current threatened species or communities. The
EPBC Act identifies a list of key threatening processes199 that impact on threatened
species and communities.200 Some examples include the European red fox, predation
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by feral cats, competition and land degradation by feral goats and feral rabbits.201
While the thesis does not discuss in detail feral or pest animal species, it is important
to recognise that the law does aim to protect wild and native animal species by
allowing for defined feral animals to be controlled.

Australia, in comparison to Switzerland, has been ranked at ‘C’ level by the WAP Index
Indicators. It is suggested the main difference is that protection of wild animals in
Australia is predominantly through conservation law rather than through welfare law
directly protecting wild animals. The EPBC Act aims to address matters of national
significance, of which fauna forms a part through protection and management, but
welfare is only addressed through prevention of suffering set out in ss. 197, 212, 231
and 255. The provisions refer to certain actions against animals that are not offences
but outline that the relevant action is to be taken in a humane manner and is
reasonably necessary to relieve or prevent suffering by an animal. Like codes of
practice developed through animal welfare legislation, codes of practice are in
operation for the handling and capture or destruction of feral animals.202

When a determination is required about whether pest control methods are operating
within the limits of the codes of practice, the humaneness of pest control methods is

201
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See especially, Endangered Species Protection Act 1992 (Cth) sch 3.
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the focus. The evidentiary burden of proving the method complies with those
allowed by the codes of practice, lies with the defendant.203

However, whether pest control methods sit within good animal welfare principles
remains open to criticism. A person could argue that good animal welfare principles
are deviated from if one considers the allowance for use of 1080 baits poison for
certain pest species.204 There is some debate about the humaneness of 1080 poison
with one government department stating that herbivores tend to show no obvious
signs of poisoning until their collapse but some herbivores experience convulsions or
breathing slowly until death occurs. Symptoms of nervous distress have been seen
in dogs and cats.205

A question is raised about a disjoint in the welfare sphere when examining wild
animals falling within the realm of pest species. For example, the NSW welfare law
prohibits the use of steel-jawed traps (see s 23 Prevention of Cruelty to Animals Act)
but the Wild Dog Destruction Act 1921 requires owners to destroy wild dogs on their
land (see s 4). The Wild Dog Destruction Act does not provide any means to define a
humane method of destruction. If the law was to be amended to include stronger
welfare considerations for wild animals, the outcomes of destruction for pest or feral
species laws would need to be addressed with respect to what are legally categorised
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as pest or feral species. If wild animal welfare protections were able to be within
environmental legislation, particularly through adapting to laws that impact on wild
animal habitat such as deforestation and land degradation, then animal protections
specifically defined through environmental legislation may alleviate potential legal
conflicts with laws applicable to pest species.

To assist change in legislation the Animal Welfare Task Group (AWTG) (formerly the
Animal Welfare Committee) focuses on animal welfare issues that will support
‘improved long-term and sustainable economic, social and environmental
outcomes’.206 The AWTG focusses on animal welfare issues in these areas that are
evidence based, of national interest or concern, and informed by community
expectations. The recognition that the AWTG focusses on animal welfare issues that
are of national interest or concern, tends to support the possibility of animal welfare
concerns being incorporated into conservation law more directly.

As previously discussed, the EPBC Act aims to protect matters of national significance
and biodiversity, but allowances are made for industry developments to continue.
Although it is proposed in this thesis that the law follows an anthropocentric view, an
anthropocentric view, if concerned with relations between individuals and
communities, could be extended to include animal welfare if legislated as a matter of
national interest or concern.
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The law has recognised issues with animals as a matter of concern or national
interest, particularly with animals that are involved with and come into contact with
humans regularly. The legal recognition is through the implementation of welfarespecific legislation. If entities such as the AWTG can provide evidence of increased
contact and interactions humans have with wild animals, then views could be moved
to legislate strongly for welfare of more animal species, particularly those in the wild.

The penalties for not protecting animal welfare, particularly wild animal welfare may
be one way to encourage persons to realise and understand the impact of human
interactions with wild animal species. Philosophers, such as Roger Scruton, propose
views on the basis that to give animals rights would be to ‘jeopardise our dignity as
moral beings, who live in judgment of one another and of themselves’.207 However,
the legal system already gives animals a form of rights by protecting animals against
cruelty. There is insufficient evidence to support Scruton’s contention that current
legal protections for animals have infringed upon current rights of persons and
jeopardised dignity of persons as human beings. Whether Scruton’s argument could
stand up against further animal welfare protections is unknown.

To extend welfare protections to wild animals would not necessarily be the result of
including animal welfare as a matter of national concern. The current welfare regime
does not give animals rights per se. Rather, the regime recognises that it is important
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to ensure that animal that interact daily or often with humans are considered as a
species that deserves protections because of the acknowledgement that human
species can dominate an animal species. Strengthening welfare protection is unlikely
to jeopardise the dignity of humans; rather, humans would be protecting something
that is important simply because humans know they could take control and
dominate.

The law recognises the importance humans have placed on animal species being
involved in, and part of, their living environments. To extend these welfare laws to
wild animals would only be an extension of a human right already present, that is to
be able to acknowledge and care about another species when their living
environments are shared. The intention is not to sacrifice human communities for
the sake of animals; rather, the legal system would be recognising that human
community incorporates more species than just the human species. The legal system
and humans would be making a choice to ensure that their communities are shared
but different needs of the community members recognised and protected. Wild
animals cannot make this choice; therefore, because humans are able to make these
changes, it will be up to the human species to sufficiently assist the adaptation by
both species.
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4.5

Concluding remarks

International law protects animals in a limited way, whether through trade law, or
though conventions such as the CBD. In Australia, animal welfare is protected
through individual state law but only so far as it extends to the animals defined within
the relevant legislation. Wild animals are protected insofar as they fall within the
current Commonwealth environmental laws or relevant state laws such as the Nature
Conservation Act 1992 (Qld).208

Wild animals are also offered limited protections through the CBD. However, if
animal welfare and environmental conservation were thought of as having closely
related features of the one ethical concept, then animal welfare would be more
relevant under GATT and particularly more relevant under the CBD. The problem
with international conventions is that they are typically difficult to administer and
enforce. This will be further discussed in chapter seven.

At the international level, in addition to CITES, the WTO and GATT apply animal
protections. Although specifically focussed on trade of animal species, it is suggested
that what can be deduced from the WTO and GATT’s application is that animal
welfare is able to be further protected at the international level, and the principles of
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which can then be applied domestically. The protections that could be extended
under the WTO and GATT could be applied in Australia by legislative amendment that
strengthens the connection between wild animal welfare, sustainable development
and the protection of the environment, particularly through the application of the
precautionary principle.

Although an analysis of international law involving wild animals shows that welfare
of the animal is not the focus of the law, Kelch suggests that welfare law can be
implied through international trade law, and the WTO and GATT. He proposes that
the National Treatment Rule could impose an obligation on a country to consider an
animal’s welfare because if an animal is to become a product for export, then that
animal being used as a product must be treated no less favourably than that given to
domestic products of a similar nature. 209 For example, if Australia places an
obligation on producers to ensure that an animal’s welfare is taken into account
during production of a product stemming from that animal, then in return, if Australia
imports a product of a similar nature, similar welfare considerations must be in place
in the country from which Australia is importing the product. However, the difficulty
with this proposal is that the Tuna/Dolphin decision set a benchmark that there is a
distinction between the product as such and the method of producing the product
and therefore enforcing an obligation on a country to ensure an animal’s welfare be
taken into account during production may not be considered.
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It is therefore suggested that the WTO does not strongly factor in the welfare of the
animals involved in the trade. Welfare measures are left to the country of origin to
implement laws protecting the animal’s welfare.

For wild animals, even less

protections are offered through an international law perspective if the animal does
not fall within the ambit of the WTO or GATT. However, trade law does provide
avenues where wild animal welfare protections can be increased which will not
detrimentally affect trade. Current international law involving trade provides a
foundation from which wild animal welfare could be improved through further
analysis of the environmental provisions in the current international frameworks.

Australia has, however, applied scientific principles to ensure compliance in its
application of international law. 210 By applying scientific principles and data,
Australia attempts to protect animals from disease and harm, which may come from
other products imported into the country. Scientific principles relied on have, at
times, been uncertain. In contrast, when the application of Australian law is applied
domestically, the approach by the Australian courts is to require a certain level of
scientific certainty to be able to positively rely on the precautionary principle as a
means to avoid or cease certain activities that may impact the environment or
animals. 211 In these circumstances, Australia on the one hand promotes that
scientific principles applied can be uncertain, but on the other hand, scientific
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WTO Doc WTO/DS18/AB/R, AB-1998-5 (20 October 1998).
211
See e.g., Telstra Corporation Limited v Hornsby Shire Council [2006] NSWLEC 133.
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principles need to be more certain. It is suggested this paradox in application is
hindering on the ability to adequately implement the precautionary principle in some
scenarios.

International law involving wild animals is aimed at protecting wild animals, but only
to the extent of their categorisation in legislation, such as endangered or threatened,
and only so far as the animals are involved in human activities such as trade and
import and export.212 CITES aims ensure wild animals are protected during trade but
also only protects those as listed in the relevant appendixes. In Australia, certain legal
cases have bought animal welfare issues to the attention of the public, particularly
for those animals being exported. 213 While Australian courts have noted the
concerns about the treatment of those animals being exported, ultimately because
Commonwealth legislation allows export and sets the criteria for the conditions of
that export, state laws that may aim to achieve good animal welfare standards are
conflicted, and the Commonwealth law prevails.

A comparison of Australian law relating to animal welfare and that of Switzerland
evidences that while Australia is not ranked as high as some countries, it is not
without some positives. For example, Australia does consider an animal’s distress,
mental and physical suffering to recognise a form of sentience in animals. However,
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See e.g., United States – Restrictions on Imports of Tuna DS21/R – 39S/155 (3 September
1991) (Tuna/Dolphin I case) and see also, United States – Restrictions on Imports of
Tuna, DS29/R (16 June 1994) (Tuna/Dolphin II).
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See e.g., Department of Local Government & Regional Development v Emanuel Exports
Pty Ltd et al (Magistrates Court of Western Australia (Criminal Jurisdiction) 8 February
2008).
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the laws in Switzerland show that is possible for law in Australia to be stronger, as
the Swiss Animal Welfare Act 2005 goes further and explicitly refers to an animal’s
dignity and inherent worth as being important and respected when animals are
interacting with humans.214

Australian courts have recognised the impact of illegal trade and aim to achieve an
enforcement regime that deters offenders. However, the courts have noted offences
involving trade as being ‘victimless’ crimes in that humans do not suffer as a result of
the offences being committed. 215 While the welfare of the animal may be a
consideration during the prosecution of an offender, because there are no strong
welfare laws protecting wild animals, it is hard to place a focus on meeting this need
during any court proceedings.

In Australia, legislation relating to the environment is generally where wild animals
are offered protections, because of their connection to the environment in which
they live, rather than a consideration of their welfare specifically. For example, the
EPBC Act aims to protect threatened species or communities. However, if the law
defines a wild animal as a pest, or game, then laws have also been implemented to
allow the killing of these defined animals.216 A view in environmental policy is that
there are certain animals that remain a threat to the environment and other animals,
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See Switzerland Constitution, art 80 http://www.servat.unibe.ch/icl/sz00000_.html
(accessed 28 February 2018).
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See e.g., R v Klein (1989) 39 A Crim R 332.
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See e.g., Game and Feral Animal Control Act 2002 (NSW) sch 3.
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and therefore are able to be dealt with accordingly. A similar view is evidenced in
other countries, such as Switzerland. However, there is a humaneness element that
remains a concern in Australia. Switzerland’s law relating to threats or game animals
for example, still offers a protection to minimise suffering for the animal. In Australia,
good animal welfare principles are questioned is one considers the use of 1080 baits
on certain pest species.

Reviewing actions taken by the Australian legislature to protect animal species from
extinction,217 show that legal improvements for wild animal protections are possible.
Due to increased rates of habitat destruction and the unknown resultant impacts on
wild animal species this will have into the future, a preferred approach to include
animal welfare considerations in environmental legal frameworks may improve
conditions for wild animals.

To include wild animal welfare more directly in environmental law may take a
philosophical approach that encompasses all philosophical theories outlined in the
thesis, as well as recognition that humans are also animals and should theoretically
realise a want and need for all animals to live free from pain and suffering. If the
Australian government could make improvements to animal welfare law, difficulties
may still present as they continue to do in any marginal case. However, for strong
animal welfare advocates it would be a small step in the right direction for
acknowledgement of wild animal welfare.

217

See e.g., implementation of legislation such as the EPBC Act.
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Protecting wild animals would ensure conservation of biological diversity and
Australia’s obligations would be met under international law. The promotion of the
principles of the CBD will assist in ensuring the maintenance of viable animal
populations within animal natural environments.

To recognise the welfare of

animals, would take into account the need for particular animal species to remain
within their natural habitats and therefore be free to live in the environments to
which they have a strong connection.

To promote animal sovereignty will be an acknowledgement that humans are
interacting more with wild animals, whether by human developments encroaching
on land areas in which animals live, or by other means. This recognition strengthens
an argument that wild animals are becoming more vulnerable to humans and
therefore need stronger laws to assist in their individual protection as well as
protection of the environments in which they live.

The impact of increased

interactions between animals and humans, and its effect in environmental law, is
analysed in further detail in the next chapter.

___________________________
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5.1

Introduction

This chapter explores the connection between environmental law and protections for
wild animals.

The chapter suggests that wild animal protections need to be

strengthened by including animal welfare principles in the application of
environmental law. Environmental law offers limited protections for wild animals
because environmental law aims to preserve defined animal species, rather than
apply protection of welfare for all wild animals. Therefore, the chapter further
suggests that strengthened protections for wild animals could be achieved by reorienting environmental law to include welfare protections for wild animals.

The chapter suggests that animal law and environmental law are co-dependent and
therefore should be legally structured as linked subjects, particularly when enforcing
offences against the environment that impact on wild animals. The chapter examines
how environmental law offers limited protections for animals, such as through the
protection of endangered species, and considers how the foundation of this
protection could be extended to wild animal welfare.

It is suggested that environmental law stems from an adaptation by humans of a
concept of association with Earth jurisprudence. Several researchers understand
Earth jurisprudence to be laws that ‘regulate the ownership and use of the Earth and
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its resources’. 1 Earth jurisprudence also involves the regulation between humanEarth relations, which is consistent with a unilateral dependence of humans on
Earth’s resources.2 It focusses on an understanding that humans are one small part
of a broader Earth community. However, within the views of Earth jurisprudence
exists a perception of anthropocentrism. An anthropocentric view of Earth and Earth
jurisprudence would be that Earth holds natural resources to meet human needs and
therefore laws should be established to allow natural resources to be used to meet
those needs.

3

Therefore, the chapter discusses how the perception of

anthropocentrism impacts on environmental law and wild animals contained within
the environment.

The chapter discusses the Environment Protection and Biodiversity Conservation Act
1999 (Cth) (EPBC Act) and whether the Act should, and could, include protections for
wild animal welfare. It analyses how ecologically sustainable development meets its
objectives of being one the most important criteria for environmental management,
follows principles that aim to minimise environmental damage and how these
objectives and principles afford limited protections to wild animal welfare.

1

2
3

Nicole Graham, ‘Owning the Earth’ (2011) University of Technology Sydney Law Research
Series 1 http://classic.austlii.edu.au/au/journals/UTSLRS/2011/1.html (accessed on 24
August 2018). See also, Peter Burdon, ‘Wild Law: The Philosophy of Earth Jurisprudence’
(2010) 35(2) Alternative Law Journal
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1636564 (accessed on 24 August
2018). See also Helena Howe, ‘Making Wild Law Work – The Role of ‘Connection with
Nature’ and Education in Developing an Ecocentric Property Law’ (2017) 29 Journal of
Environmental Law 19-45.
See Graham, above n 1, Ch 25. See also, Burdon, above n 1.
See generally, Joseph Chun, ‘Animal Welfare and Nature Conservation Laws in
Singapore: A Moral Duty to Non-Human Nature?’ (2005) 9(1) Asia Pacific Journal of
Environmental Law 39.
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Combining the concept of ecologically sustainable development and wild animal
welfare is discussed, with a proposal to extend ecologically sustainable development
principles to include wild animal welfare through the conservation of biological
diversity. One principle of ecologically sustainable development is the precautionary
principle. As outlined in the case of Conservation Council of SA Inc v Development
Assessment Commission and Tuna Boat Owners Association [1999] SAERDC 86, the
precautionary principle is expressed in the National Strategy for Ecologically
Sustainable Development and the Summary of the InterGovernmental Agreement on
the Environment as:

Where there are threats of serious or irreversible environmental damage, lack of
full scientific certainty should not be used as a reason for postponing measures to
prevent environmental degradation.4

The chapter suggests that protections for wild animal welfare through conservation
of biological diversity may better align philosophical aims of animal welfare generally
and support a utilitarian view for stronger protections of animal welfare. Due to the
proposal throughout the thesis that understanding how humans can impact on wild
animal welfare and how environmental law may afford stronger animal protections,
if it were able to apply animal welfare considerations, land degradation and

4

Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86 [18].
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development is discussed in the chapter when reviewing environmental damage.
Queensland is a focal point due to the impact of deforestation within that state, and
New South Wales is an additional focus due to the recent proposed changes in
biodiversity laws.

The chapter discusses environmental law policy, having regard to general policy
frameworks, their application in legislation and their subsequent interpretation in
case law. The focus when discussing policy implementation is on the application and
interpretation of the precautionary principle, as the case law suggests that the
precautionary principle could be used to strengthen protections for wild animal
welfare.5

The connection between wild animals and the environment supports the argument
that wild animal welfare can be incorporated into environmental law. To strengthen
and drive this argument, wild animal sovereignty is analysed to examine whether
through principles of wild animal sovereignty, animal welfare could be incorporated
and supported by environmental law.

5

See e.g., Commonwealth of Australia, Compliance and Enforcement Policy: Environment
Protection and Biodiversity Conservation Act 1999 (2013) Department of the
Environment http://www.environment.gov.au/system/files/resources/2caa19c8-43934ffa-be0c-ed246f93f604/files/epbc-act-compliance-enforcement-policy_1.pdf (accessed
on 24 August 2018). The Environment Protection and Biodiversity Conservation Act 1999
(Cth) (EPBC Act) Compliance and Enforcement Policy sets out the principles that guide
compliance and enforcement activities under the EBPC Act. As the policy outlines, it is
intended to promote consistent, transparent and fair approach to compliance and
enforcement activities.
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To evidence a clear connection between ecologically sustainable development, the
conservation of biological diversity, the need for appropriately implemented policy
frameworks involving the precautionary principle, and increased protections for wild
animal welfare, several cases deciding offences under the EPBC Act, and relevant
state law, are discussed. It is suggested the cases are important for two reasons.
First, the cases provide evidence that courts recognise wild animals can suffer harm
as a result of environmental damage, but the welfare of the animals is not a factor in
sentencing under offences against the EPBC Act. Secondly, the cases indicate that
differences in Commonwealth and state legislation applicable to environmental law
offences result in variances in sentencing, which impacts on the ability of the
penalties to act as deterrents.

5.2

Development of environmental law in Australia

5.2.1 Environmental ethics in the animal law debate

Environmental law has evolved from and forms part of public debates, scientific
research and regulatory activity.6 Godden and Peel argue that environmental issues
tend to garner more support than animal welfare because environmental issues
generally encompass concepts that are easier to identify with because of direct
impacts upon humans.7 Climate change, nuclear energy or water conservation are

6

7

See further, Lee Godden and Jacqueline Peel, Environmental Law (Oxford University
Press, 2010) 1.
Ibid.
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environmental issues that are relatable because damage caused by these issues has
a direct impact on humans.

Policy that has been implemented into law has

recognised that humans understand the impact bad environmental law could have
and therefore policy implementation aims to avoid bad law in this area.8

However, environmental law still needs to evolve as environmental problems occur
and regulatory approaches encounter problems. Resource conservation, including
an animal conservation approach, will need adaptation into environmental law as
time progresses. This will be particularly important as human endeavours increase.

A perception of anthropocentrism exists today that considers humans superior and
separate to nature.9 In line with the philosophical underpinnings of animal law, a
fuller understanding of Earth jurisprudence may help alleviate this perception of
superiority.

Earth jurisprudence which involves positive outcomes for nature,

humans and wild animals, focuses on humans understanding that they are part of a
‘broader Earth community’10 and must recognise that each component member that
constitutes that community must have individual rights with an aim to avoid
destruction and protect the natural world.

Anthropocentric perceptions are seen in the laws in place today. For example, in
environmental law the precautionary principle focuses on protection, where there

8
9
10

See generally, Burdon, above n 1.
Ibid.
Ibid.
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are threats of serious or irreversible damage to the environment. While this
approach is important, its aim is precaution, not avoidance.

In the sphere of environmental ethics, animal welfare protects certain animals from
cruelty offences, but only goes so far since it does not protect some forms of cruelty
in industrial and commercial activities. The Australian beef industry, for example,
exported beef and veal to the value of approximately $7.1 billion during 2016-17.11
While animal welfare law provides codes of practices, it is suggested that the
Australian beef export industry allows ordinarily considered cruel practices, but their
codes of practice excuse them. 12 For example, activities that would ordinarily be
considered cruel, such as mulesing13 or de-horning, continue to occur.

If an anthropocentric view takes precedence in current animal welfare law and in
environmental law, then it is suggested that environmental problems will become
more frequent, if humans do not realise the connection and dependence the human
population has on nature. For wild animals, to continue to maintain animal welfare

11

12

13

Meat and Livestock Australia (2017) Fast Facts – Australia’s beef industry
https://www.mla.com.au/globalassets/mla-corporate/prices-markets/documents/trends--analysis/fast-facts--maps/mla_beef-fast-facts2017_final.pdf (accessed on 24 August 2018). See also National Farmers’ Federation,
Major Commodities – Beef (2016) National Farmers’ Federation
http://www.nff.org.au/commodities-beef-cattle.html (accessed on 24 August 2018).
See further, Primary Industries Standing Committee, Model Code of Practice for the
Welfare of Animals, Cattle 2nd edition, CSIRO
http://www.publish.csiro.au/Books/download.cfm?ID=4831 (accessed on 24 August
2018) 5.8.
See generally, Commonwealth of Australia, Australian Animal Welfare Standards and
Guidelines: Sheep (March 2018) http://www.animalwelfarestandards.net.au/sheep/
(accessed on 24 August 2018).
220

Chapter Five
Animal Law in Australia – The Interaction with Environmental Law

law and environmental law as two distinct topics may see increases in not only
extinctions of wild animal species but also increases in environmental degradation.

While this may be a widely held view, at what cost is this view impacting on humanity
and nature itself? To balance this view, there has been implementation in law to
attain ecologically sustainable development. This is supported by the provisions in s
3A of the EPBC Act, which outline the principles of ecologically sustainable
development.

Guiding principles have been established at international,

Commonwealth and state government levels. One of the guiding principles is the
precautionary principle.14

In law, protecting wild animal welfare together with allowing development of their
habitats, is difficult because it cannot easily be classified as legal positivism. This can
leave the natural world vulnerable to human caused development and growing
industrialism. The anthropocentric view is evidenced in current animal welfare law
as animals are considered property. Wild animal welfare in contrast is different as
wild animals are not thought of as property in law, and therefore while their welfare
is protected under current animal welfare law the protections are not as clear or as
readily enforced.

Property law is an example of the legal positivism and an

anthropocentric view.15

14

15

Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86 (Tuna Boat) [18].
See generally, Burdon, above n 1.
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An ethical and philosophical approach would see wild animal welfare protected by
virtue of moral consideration and that wild animals as part of the Earth should be
protected equally with that of humans. Environmental law, like welfare law, does
not offer that equal protection. Environmental law protects biodiversity insofar as it
will allow human activities to take precedence.

One of the objectives of the EPBC Act is to promote ecologically sustainable
development through conservation and ecologically sustainable use of natural
resources.16 According to the Commonwealth Government, ecologically sustainable
development means:

using, conserving and enhancing the community’s resources so that ecological
resources, on which life depends, are maintained and the total quality of life, now
and in the future can be increased.17

Ecologically sustainable development is considered by some as the ‘most important
legislated criteria for environmental management’18 not only because authorities are
required to have regard to ecologically sustainable development when making
decisions to approve activities that might impact adversely on the environment, but

16
17

18

EPBC Act s 3(1)(b).
Commonwealth of Australia, Ecologically Sustainable Development, Commonwealth
Discussion Paper, AGPS, Canberra, 1990.
See generally, Gerry Bates, Environmental Law in Australia, (LexisNexis, 7th ed, 2010)
208.
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because authorities are mandated to consider ecologically sustainable development
in environmental decision-making.19

The EPBC Act does not afford protections for the welfare of wild animals, but does
protect a listed species only so far as its existence is maintained.20 The protections
are evidenced through defining protected areas. The Act also affords protections for
listed animal species because the Act aims to protect matters of national significance
and biodiversity, but the overarching theme of this protection is so that industry
developments can still occur. While having protected areas for wild animals is
positive for conservation, expanding the current scope for welfare of a wild animal to
be considered would show that biological diversity and protection of animal species
is necessary for environmental law to meet its aims into the future.

As identified in the case of Re Ingram [1915] VLR 424 (Re Ingram),21 the preservation
of wildlife has been judicially recognised as tending to ‘promote humane feelings and
to improve public morality’.22 The view is a positive legal view. While environmental
laws do ensure protections, how far those laws will go to protect the environment
over human wants and needs is yet to be seen.

19
20
21
22

Ibid.
See e.g., EPBC Act ss 18 – 19.
Re Ingram [1915] VLR 424.
See further Bates, above n 18, 418.
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While the anthropocentric view could be criticised, it could be used to benefit wild
animals and their welfare, the benefit being that would be up to the human species
to create and implement the laws that will be most effective in protecting animal
welfare. If wild animal welfare were to form a more integral part of environmental
law then, as research suggests, because the human species is becoming more
conscious of the need to protect the environment, the flow-on effect could benefit
wild animals.

Humans want to live comfortably and may therefore strive for better environmental
law protections. This could indirectly benefit wild animals if they had stronger
inclusions in environmental law, along with assisting in changing perceptions of
human superiority to nature. It is an unfortunate paradox that it may not be until the
environment degrades to such an extent that the loss is suffered and noticed by
humans, that it is possible that wild animal law protections may increase by
association.

5.2.2 Current environmental law developments and land degradation

Some researchers argue that if a path of destruction to native vegetation which is
crucial to wildlife and climate continues, it is likely that the world will face higher
temperatures, severe droughts and iconic species will be pushed to extinction. 23

23

See further, Professor Richard Kingston et al, Habitat destruction a dire threat to
Australia’s wildlife, (8 July 2016) http://newsroom.unsw.edu.au/news/sciencetech/habitat-destruction-dire-threat-australia%E2%80%99s-wildlife-scientists-warn
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Habitat loss currently threatens most of Australia’s 1,800 threatened species. 24
Deforestation in Queensland alone is returning to ‘globally significant levels.’25 The
scale of the problem in Queensland has tripled in three years, with woodland, and
forest loss at nearly 300,000 hectares per year. This puts Australia among the world’s
worst deforestation hotspots.26

A comparison between population growth and land clearing from the early 1960s to
2015 provides a clear indication about the impact of humans on wild animal habitat.
The total population in Australia in 1960 was 10.28 million. By 2015, the population
had risen to 24 million. In Queensland in 1960, the population was 1.49 million and
in New South Wales, the population was 3.8 million.27 These figures increased to 4.8
million in Queensland in 2015, and 7.7 million in New South Wales in 2015. 28 The
human population increase compared with land degradation increase is difficult to
ascertain as the Australian Bureau of Statistics (ABS) points out, knowing the land
clearance figures are different due to uncertain estimates of figures because the

24
25
26
27

28

(accessed on 24 August 2018). See also, Annette L. Cowie et al, ‘Land in balance: The
scientific conceptual framework for land degradation neutrality’ (2017) 79
Environmental and Science Policy 25-35
https://espace.library.uq.edu.au/view/UQ:697210 (accessed on 24 August 2018).
See generally, Kingston et al, above n 23.
Ibid.
Ibid.
See Australian Bureau of Statistics, Population Size and Growth (24 May 2012)
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/1301.0~2012~Main%
20Features~Population%20size%20and%20growth~47 (accessed on 24 August 2018).
See Australian Bureau of Statistics, Australian Demographic Statistics (22 September
2016)
http://www.abs.gov.au/ausstats/abs@.nsf/0/BCDDE4F49C8A3D1ECA257B8F00126F77?
Opendocument (accessed on 24 August 2018).
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figures rely on satellite imagery of government agencies.29 However, what is certain
is that land clearance has occurred and continues to occur, as human population
numbers increase. The ABS identified that30 in 1999 more than 90 per cent of the
total land clearance in Australia occurred in Queensland, where an estimate of
425,000 hectares was cleared. New South Wales was the second highest state to
land cleared, with approximately 30,000 hectares cleared. The ABS indicates that the
figures before 1990 are less accurate, however, but still states that between 1970
and 1990 Queensland’s clearance rates were higher than any other state.31 In terms
of a correlation between the state’s size and the total area of land cleared,
Queensland cleared 18 per cent of total land compared to 30 per cent in New South
Wales.32

A significant amount of land clearance in Australia has been as a result of agriculture.
While there has been clearance because of the growth of cities and towns, 60 per
cent of Australian land is used for agriculture. 33 Historically, governments have
encouraged land clearance by providing taxation incentives and with some land being
sold on the proviso that it be cleared. It was not until approximately the mid-1980s
that the rate of native vegetation clearance became a concern and controls on
clearances were put in place. For example, the implementation of several acts

29

30
31
32
33

See Australian Bureau of Statistics, Measuring Australia’s Progress, 2002 (19 June 2002)
http://www.abs.gov.au/ausstats/abs@.nsf/0/1C36C09104A4765ACA256BDC001223FE?
opendocument (accessed on 24 August 2018).
Ibid.
Ibid.
Ibid.
Ibid.
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including, the Planning and Environment Act 1987 (Vic), the Environmental Protection
Act 1986 (WA), the Nature Conservation Act 1992 (Qld) and the Soil Conservation
(Further Amendment) Act 1986 (NSW). While there may now be a focus on reducing
clearance rates, land clearance still has an impact on biodiversity with an estimated
1,000 to 2,000 birds permanently losing their habitat for every 100 hectares of
woodland cleared.34

The connection between humans and deforestation is evidenced in the
comprehensive study by L.J. Gorenflo and others35 of the connection between human
population numbers and deforestation in Madagascar. The case study is significant,
because although smaller in size, Madagascar is similar to Australia because it is an
island with inhabitants of animal species that are present nowhere else.36 According
to Gorenflo, isolated evolution has resulted in high endemism, such as more than 100
species of birds and 33 species of lemurs found nowhere else. This is just a small
example, with some 11,000 other flora and fauna species present in the isolated area
of Madagascar.37

Ninety per cent of Madagascar’s endemic biota live in forest ecosystems. This makes
conserving the forest important in order to protect biodiversity within those systems.

34
35

36

37

Ibid.
L.J. Gorenflo et al, ‘Exploring the Association Between People and Deforestation in
Madagascar’ in RP Cincotta and LJ Gorenflo (eds.), Human Population Its Influences on
Biological Diversity (Springer, 2011), 197.
E.g., in Australian endemic animal species include kangaroos, koalas, Tasmanian devils,
emus and wombats.
See generally, Gorenflo et al, above n 35, 197 – 221.
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Increases in human population numbers are making it necessary for natural habitats
to be altered or destroyed to meet the demand for production in areas such as
agricultural development, timber felling and mineral exploration. Evidence has
shown that animal extinctions have been caused by human exploitation of natural
environments.38

Gorenflo’s research found that forest loss shows a reflection of the demand human
populations put on natural environments. Their study, however, found no ‘simple
relationship between deforestation and human demographics’.39 It was ascertained
that:

Ultimately, the association between human populations and deforestation depends
largely on the activities in which humans are involved – the per capita impact
associated with certain behaviour often much greater than that associated with
another.40

The study also found that in one area, mining operations, as much as human
population increases, were likely to impact on increased levels of deforestation.
Gorenflo et al suggest that from this outcome, human population increases are not
necessarily the resultant process for which deforestation may be occurring. While

38

39
40

See Gorenflo et al, above n 35, 197. As L.J. Gorenflo points out, in Madagascar, the
disappearance of at least 15 species of lemurs and other well-known animals such as the
giant elephant bird have been linked to human exploitations or human-induced habitat
destruction over the past several centuries.
Ibid 198.
Ibid 206.
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results from this study show that, at the time of the study, increases in population
may have not been a direct threat, it could be argued that increases in population
will eventually result in increases in exploitations in natural environments into the
future, particularly as the need for industry increases.

5.2.3 Legal impact on land degradation and development

The law applicable to land development in Queensland and New South Wales in
Australia is analysed in this part. Queensland and New South Wales have been
chosen for two reasons, one because as outlined above deforestation in Queensland
puts it among the world’s worst for deforestation hotspots and secondly, because of
the recent changes to biodiversity laws in New South Wales.

In Queensland, the Land Act 1962 (Qld) 41 intended that trees could not be
destroyed,42 although it still provided for permits to destroy trees.43 The Act defined
developmental work or a work of development as being, relevantly, ‘work in the
nature of clearing of undergrowth and useless vegetation’ and ‘other work which has
the effect of increasing or maintaining the carrying capacity or productivity of land or
making it suitable for habitation.’44 Section 240 more specifically:

41
42
43
44

Land Act 1962 (Qld) (Land Act).
Ibid s 250(1).
Ibid s 250(2).
Ibid s 5.
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deemed the destruction of trees or the clearing of undergrowth and useless
vegetation ... which had the effect of improving or maintaining the carrying capacity
or productivity of the land comprised ... provided that ...

(a) any such destruction of trees or clearing shall be deemed to be an improvement
only if it was effected in accordance with a permit issued pursuant to this Act or
the repealed Acts in any case where such a permit was required;
…
(c) the destruction of undergrowth and useless vegetation shall be deemed to have
lost its utility for the purposes of this section, to the extent to which after it has
been effected, undergrowth or useless vegetation of any species is allowed to
establish itself on the land so cleared.

An application to destroy trees was required to provide the species and name of the
trees to be destroyed45 but did not make any requirement to consider animals that
may have lived in the trees or within the area that would be destroyed. The penalty
for clearing without a permit or acting contrary to any of the terms and conditions of
a permit was ‘of not less than fifty dollars or more than four hundred dollars plus a
market value of the trees, as satisfied by the Judges. 46 That amount was an
equivalent figure of $716 to $5,728 in 2018.47

45
46
47

Ibid s 250(2).
Ibid s 250(9).
Calculations provided by CPI Inflation Calculator, Official Data Foundation (2018)
Australia Inflation Calculator http://www.in2013dollars.com/1962-AUD-in2018?amount=50 (accessed 24 August 2018).
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In 2012, the Queensland Government ordered a review of vegetation clearing
enforcement processes and the application of penalty provisions in the Vegetation
Management Act 1999 since its commencement. At that time, investigations into
breaches were put on hold, and an existing appeal seeking an increase in penalty was
withdrawn.48

The Government considered that serious concerns were expressed about a perceived
focus on an ‘overly aggressive policy of compliance and prosecution’ in relation to
the Act. Convictions had been obtained for unlawful clearing in excess of 40,000
hectares, resulting in $1.5 million in fines.49 There was concern over an inconsistent
practice of the application of the provisions of the Act since two agencies had
merged.50 Between ‘2000 and July 2009, there were approximately 77 prosecutions,
involving 25,000 hectares of illegally cleared vegetation’51 whereas in the period July
2009 to April 2012 there had been 23 prosecutions for offences over 15,000 hectares
illegally cleared. The totality of fines had increased from $218,000 to $1.28 million
over the same periods.52

48

49
50

51
52

See Minister for Natural Resources and Mines The Honourable Andrew Cripps, ‘Minister
Orders Review of Vegetation Clearing Enforcement Processes (Media Release, 19 April
2012) http://statements.qld.gov.au/Statement/2012/4/19/minister-orders-review-ofvegetation-clearing-enforcement-processes (accessed 24 August 2018).
See generally, ibid.
At that time the Department of Natural Resources had merged with the Environmental
Protection Agency to form the Department of Environment and Resource Management.
See Cripps, above n 48.
Ibid.
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In 2015, figures were reported that 275,000 hectares were cleared in Queensland in
the 2013-14 financial year, triple the amount of clearance since 2010.53 However,
landowners at that time said they feared these figures would be used to introduce
new restrictions on vegetation management when the figures not only included land
clearing but were as a result of forestry practice, mining and urban housing
developments.54 The figures would also relate to natural events resulting in clearing
such as drought and cyclones.55

Since the introduction of the Land Act amendments in 1994, successive governments
have strengthened protection of native vegetation, such as implementing the VM
Act. However, deforestation continued in high numbers until the introduction of
amendments to the VM Act, which made it illegal for broadscale clearing of remnant
forest and woodland. The result appeared to be dramatically lower rates of clearing
vegetation during 2006 and 2011. In 2012, there was a change of government in
Queensland and in 2013 the Vegetation Management Framework Amendment Act
2013 brought back broadscale land clearing for agriculture and certain protections
were removed.56

53

54

55
56

See Associate Professor Martine Maron et al, Land clearing in Queensland triples after
policy ping pong (18 March 2015) The Conversation https://theconversation.com/landclearing-in-queensland-triples-after-policy-ping-pong-38279 (accessed 24 August 2018).
See generally, ibid. See also Department of Science, Information Technology and
Innovation, Land cover change in Queensland 2014-15 (2016) Statewide Landcover and
Trees Study Report https://publications.qld.gov.au/dataset/98622954-d0d9-49c0-b3f5044af7858ca2/resource/872e9c96-b40b-45ae-95dc-1f040efac5c1/download/slatsreport-2014-15.pdf (accessed 24 August 2018).
See generally, Maron et al, above n 53.
See e.g. Vegetation Management Framework Amendment Act 2013 s 190O. See also,
Maron et al, above n 53.
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Concerns were raised by Martine Maron et al, that the amendments in 2012 alone,
allowed a single approval clearing of 28,000 hectares of remnant habitat. This single
loss exceeded the annual loss for statewide vegetation for the two years prior to
2012.57 This is significant because in Queensland, 778 species of animals are listed as
vulnerable or endangered and loss of habitat is a major threat to most of them. For
animals, the challenge is that when habitat is permanently removed, the animals that
live there will die, or move elsewhere, which may displace other animals.5859

In 2013, self-assessable codes were included in the VM Act. The introduction and
continuance of the codes could increase the possibility of significant clearing and may
be responsible for increases in clearing since 2013. The 15 codes provide that certain
clearing activities can occur without approval from the government. The codes apply
only to particular ecosystems and vegetation categories and although the clearing
may not require approval, it may require a notification to the relevant department.
An example code is that of the ‘Managing clearing for necessary property

57
58

59

See generally, ibid.
Ibid.
Landowners do attempt to redress damage by reputation trees and restoring land. In
addition, a program established by the Australian government aims to plant 20 million trees
by 2020 to re-establish green corridors and urban forests. The intent is to assist in reducing
carbon emissions, engage community and conserve the environment.
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infrastructure’.60 Property infrastructure includes fences, roads, fire breaks, dams
and other built infrastructure.61

The code only applies to clearing of vegetation for necessary property infrastructure
if the land in question is a certain category, for example category B, which includes
areas of freehold land. Schedule 24 of the Sustainable Planning Regulation 2009
(Qld) provides for clearing and other activities or matters that are defined as nonassessable developments and therefore fall within the self-assessable codes.
Clearing on freehold land includes but is not limited to clearing that is necessary for
essential management, 62 necessary routine management 63 and for development
that is a significant community project.64 These provisions have been pointed out
because of the vagueness of the wording and the possibility of a broad interpretation
by a layperson doing a self-assessment.

In 2015, as a result of the Minister for Natural Resources and Mine’s statement of a
review of the vegetation clearing enforcement processes, Cardno (QLD) Pty Ltd
conducted an Independent Review of Vegetation Self-Assessable Codes (SACs).65 The

60

61
62
63
64
65

See generally, Department of Natural Resources and Mines, Managing clearing for
necessary property infrastructure (2 December 2013)
https://publications.qld.gov.au/storage/f/2014-06-06T03%3A42%3A00.434Z/propertyinfrastructure-clearing-code.pdf (accessed 24 August 2018).
Ibid s 2.1.
Sustainable Planning Regulation 2009 (Qld), sch 24 pt 2(c).
Ibid sch 24 pt 2(f).
Ibid sch 24 pt 2(j)(i).
See generally, Cardno (QLD) Pty Ltd, Independent Review of Vegetation SACs (27
November 2015)
https://www.dnrm.qld.gov.au/__data/assets/pdf_file/0020/342092/independentreview-sac-cardno.pdf (accessed 24 August 2018).
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Review assessed the extent to which the SACs were consistent with the Act, confined
to low risk activities, practical and readable and comparable to the previous Regional
Vegetation Management Codes (RVMCs) to the extent of clearing and auditable.66

As pointed out by the reviewers, the VM Act does not aim to prevent the clearing of
native vegetation; rather, it aims to regulate clearing to ensure the eight purposes of
the Act are achieved. Across all SACs the Review noted that clearing can take place
closer to watercourses and wetlands than would have been acceptable under the
RVMCs and accordingly the SACs allowed more clearing.67 The Review noted that
while generally the SACs required that mature trees and ‘live habitat trees’ be
retained, the SACs did allow loss to ‘biodiversity’ and ‘ecological processes’ because
of certain allowances to clear shrubs, certain narrow-stemmed trees and already
impacted by past clearing areas to continue or be suitable for further thinning. 68 This
suggests that for thinking about future developments it is important to understand
that clearing only portions of areas and leaving some mature trees may still impact
the sustainability of those areas and the livelihoods of wild animals that inhabit the
areas.

In relation to the property infrastructure SAC, the Reviewers considered that while
the SAC allowed clearing activities to occur in areas which had been excluded under
the RVMC, the SAC could allow for ‘extensive clearing’ in endangered and ‘Of

66
67
68

Ibid iii.
Ibid.
Ibid iv.
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concern’ regional ecosystems.69 The Review concluded that some of the SACs were
inconsistent with the VM Act but that the issues presenting were capable of
amendment.70

Land clearing in Queensland needs to be considered under various laws including the
Land Act 1994, the VM Act, the Sustainable Planning Act 2009 and associated codes
and policies. For example, s 199 of the Land Act 1994 (Qld) imposes a duty of care
condition on all land that has a lease, licence or permit. If the lease is for agriculture,
grazing or pastoral purposes then a duty of care includes taking all reasonable steps
to, relevantly, avoid contribution to land salinity, protect riparian vegetation,
conserve soil and water resources and conserve biological diversity (s 199(2)(a) – (h)).
If the land is subject to a lease or licence and the lessee or licensee is not complying
with the duty of care under s 199, then the Minister can give a remedial action notice
to take stated remedial action (s 214).

In addition to the provisions in the Land Act, the VM Act’s purpose is to regulate
clearing of vegetation in a way that conserves remnant vegetation (s 3(1)(a)),
ensures, relevantly, clearing does not cause land degradation (s 3(1)(c)), prevents the
loss of biodiversity (s 3(1)(d)) and allows for sustainable land use (s 3(1)(h)). The aim
was also to phase out broadscale clearing of remnant vegetation by 31 December

69
70

Ibid v.
Ibid iv.
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2006 (s 3(2)(e)). While the Queensland legislation is not without issues, the changes
to New South Wales’ biodiversity laws raise concern.

The changes in New South Wales allow farmers greater power to clear their land and
the change to biodiversity laws increase the opportunity to clear habitat, argued by
some as being an unsustainable path.71 The Native Vegetation Amendment Bill 2014
proposed the current controls on clearing be modified to allow, among other
matters, broadscale clearing of native vegetation if the clearing is in the social,
economic and environmental interests of the region, and to reduce the penalties for
unauthorised clearing of native vegetation and for certain other offences under the
Act.72 The changes were enacted in the Biodiversity Conservation Act 2016 (NSW).

The change in objectives to ‘social, economic and environmental interests’ changed
the previous objectives to prevent broadscale clearing unless it improves or
maintains environmental outcomes.73 Notwithstanding clearing can occur if it is in
the social, economic and environmental interests of the region, the Biodiversity
Conservation Act 2016 (NSW) also provides for the protection of harm to some
animals.74 It specifically sets out:

71
72

73
74

See further, Kingston et al, above n 23.
Native Vegetation Amendment Bill 2014 (NSW)
http://www.legislation.nsw.gov.au/bills/c9d65fc7-2e7a-41bb-b787-bbc1c92e7280
(accessed 24 August 2018).
Ibid sch 1[7].
Biodiversity Conservation Act 2016 (NSW) s 2.1.
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2.1

Harming animals
(1)

A person who harms or attempts to harm:
(a)

an animal that is of a threatened species, or

(b)

an animal that is part of a threatened ecological community,

or
(c)

a protected animal,

is guilty of an offence.

It also sets out:
(2)

If the act that harms an animal is the clearing of native vegetation by
or on behalf of a landholder on a category 1 – exempt land under
Part 5A of the Local Land Services Act 2013, the person does not
commit an offence under this section unless it is established that the
person knew that the act would be likely to harm the animal.

However, while it may be an offence in some circumstances to cause harm to an
animal, it is still limited to it being an animal that is a threatened species or protected.
It is suggested that the specific provision that harm can result for animals by changing
the habitat of the animal is clear recognition that animals can suffer harm as a result
of habitat change, and without legislative protection, animals will continue to be
harmed legally through the change of their habitat.

Specifically excluding

environmental damage and subsequent change in habitat from being a definition of
harm to wild animals, places some environmental laws in clear contradiction to
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animal welfare law. While the Act protects certain animals from harm, if the harm is
caused by the clearing of native vegetation it must be established that the person
knew that harm would occur to the animal to be guilty of an offence.75

Mapping has shown the impact of land degradation in Queensland and New South
Wales over the years.76 The law has attempted a proactive approach to conservation
of land but has amended laws to allow more broadscale clearing and fewer penalties
for breaches. While research does not strictly argue that human populations are
impacting on wild animals, it can be implied that the actions of humans are. While
the correlation between human population numbers increasing and animal species
declining may be varied, it is clear that land is being cleared for human endeavours
and this land clearing impacts on animal species. It may also raise a question whether
current legislation meets the challenges in balancing needs for economic growth with
the conservation and maintenance of biodiversity.77

75
76

77

Ibid s 2.1(2).
See further, Department of Science, Information Technology and Innovation, Land cover
change in Queensland 2014-15 (2016) Statewide Landcover and Trees Study Report
https://publications.qld.gov.au/dataset/98622954-d0d9-49c0-b3f5044af7858ca2/resource/872e9c96-b40b-45ae-95dc-1f040efac5c1/download/slatsreport-2014-15.pdf (accessed 24 August 2018). See further, New South Wales
Government, NSW Landuse 2013 (2013) Office of Environment and Heritage
http://data.environment.nsw.gov.au/dataset/nsw-landuse-2013 (accessed 24 August
2018).
See further, Mark A Burgman et al, ‘Designing Regulation for Conservation and
Biosecurity’ [2009] University of Melbourne Law School Research Series 19.
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5.3

Animal law and environmental impacts

As briefly discussed in chapter three, the EPBC Act regulates nature conservation in
Australia and therefore wild animals within the environment. However, welfare of
wild animals is not regulated if welfare is said to follow the RSPCA’s five principles of
freedoms on which welfare law is premised. The five freedoms are accepted as a
duty of care to animals that ought to be applied in animal welfare legislation. 78 The
five freedoms are freedom from hunger and thirst, freedom from discomfort,
freedom from pain, injury or disease, freedom to express normal behaviour and
freedom from fear and distress, are to help form the necessary framework to
safeguard and improve welfare.79

At present, in line with the objects of the EPBC Act, the law attempts to protect wild
animal species through the conservation of biodiversity and promotion of
ecologically sustainable development, but not with animal welfare principles in
mind.80 To be protected under this legislation, wild animal species must fall within
the objectives of the Act, or be defined in the Endangered Species Protection Act 1992

78

79
80

See generally, RSPCA Knowledgebase Australia, Five freedoms for animals (12 June
2009) RSPCA http://kb.rspca.org.au/Five-freedoms-for-animals_318.html (accessed 24
August 2018).
See further, ibid.
See further EPBC Act s 3.
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(Cth) as being, relevantly, critically endangered, endangered, vulnerable or
conservation dependent.81

The EPBC Act could be better aligned to its objectives if co-habitation between wild
animal species and human populations could occur through corridors of growth and
through clear delineation of areas and this could be done through better protections
of wild animal welfare. The objectives largely head towards an anthropocentric
approach in that it is about sustainability and protection as development occurs to
the benefit of human populations. The Act does not go so far as to stop development
altogether if there is a risk to animal species within that development area. The
principle of ecologically sustainable development, 82 while precautious, is about
maintaining development.

Development to animals’ habitat will occur in the future; however, welfare of animals
using the five freedoms principles could be better protected and therefore a more
cohesive approach between development and maintaining wild animal welfare could
occur in the future. Although welfare developments have largely aimed to achieve a
status of non-property for animals, there is an argument to suggest that if wild
animals could fit within the property paradigm, as being the property of all human
species, welfare could be protected. However, an alternative to this approach is for

81
82

Ibid s 178.
Ibid s 3A.
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welfare of wild animals to be included in environmental legislation, such as the EPBC
Act.

Rather than having to determine that a wild animal species meets a definition of
being critically endangered, endangered, vulnerable or conservation dependent, to
be protected under the EPBC Act, if welfare was included, all animal species could be
protected under the Act. While critics may argue that this would then encompass
those animals described as pests, there must be reflection about what is it that makes
an animal lose its right to consideration in law. There may be argument that some
animal species that more readily interact with humans or are impacted the most by
human proposed development, could be covered first.

Analysing legislation and case law involving the environment and protection of
certain animal species may assist in distilling how welfare could form part of
conservation and environmental law and wild animal welfare re-defined into the
future. The challenge with including animals in the moral realm of environmental
ethics and by association, environmental law, is that while sharing a philosophical
basis for moral status to animals and nature, there are complex issues in animal
psychology as to whether all animals require equal welfare protections.83

83

See generally, Jim Moran, ‘Three Challenges For Environmental Philosophy’ (2012)
Philosophy Now
https://philosophynow.org/issues/88/Three_Challenges_For_Environmental_Philosophy
(accessed 24 August 2018).
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While some may argue great apes may deserve moral consideration because of their
genetic closeness to humans, others may not have the same view for pests or
introduced species.84 The challenge remains whether protections should be for all
and if not, how to define what wild animals should be afforded welfare protections.

5.4

Animal and environmental law associations

5.4.1 Connection between Australian animal and environmental laws

Environmental law is a public law in the sense that the law is intended to reflect the
interests of the public, rather than being a concern of private individuals.85 This view
was reflected in the Commonwealth Environment Protection and Biodiversity
Conservation Bill 1998 Explanatory Memorandum which states:

Many of the benefits provided by the environment are used free of charge, and often
access cannot be denied … Any use of environmental resources may involve some
loss of environmental quality. If the users of environmental resources do not pay for
the use of those resources, or are not otherwise made responsible, the resources will
be used excessively, and impose losses not only on those currently alive, but also on
those yet to be born. Governments can intervene to correct this failure.86

84
85

86

Ibid.
See e.g., Explanatory Memorandum, Environment Protection and Biodiversity
Conservation Bill 1998 (Cth) http://www.austlii.edu.au/cgibin/viewdoc/au/legis/cth/bill_em/epabcb1998598/memo1.html (accessed 24 August
2018).
Ibid.
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The Bill aimed at establishing an Act primarily for the protection of the environment
and the conservation of biodiversity. 87 By 2015, 53 other Commonwealth laws
existed to assist conservation of biodiversity in Australia.88 It is suggested that animal
law is also a public law because it is focussed on adequately addressing the interests
of the public and their interactions with animals, rather than being concerned with
just an individual’s concern about animal welfare.

Analysing environmental law demonstrates how the law in this area can or cannot
assist wild animals with welfare being within its framework. Legislation provides for
the substantive provisions of environmental law enforcement. However, similar to
difficulties in enforcing animal welfare legislation, regulators are only able to act
when breaches of the legislation are made.

It is for the court to take a supervisory role and decide on those powers when matters
come before the court to ensure that the regulators are acting within their powers.
With regulators and enforcers of the law having no inherent powers, there is
argument that supports how important it is for the legislation to provide for adequate
protections and enforcement procedures so that regulators and enforcers, and
ultimately the courts, can impose the strongest and most appropriate penalties as
possible.

87
88

See Environment Protection and Biodiversity Conservation Bill 1998 (Cth), s 3.
Commonwealth of Australia, Legislation (31 March 2015) Department of the
Environment http://www.environment.gov.au/about-us/legislation (accessed 24 August
2018).
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Similar also to animal welfare legislation, as Bates suggests, environmental law’s
purpose is to enshrine society’s social values and to give effect legally to the policies
of government.89 However, anomalies exist between animal law and environmental
law because environmental law has evolved from a capitalist political point of view
and as such laws were designed initially around being able to use natural resources
and exploit them for financial benefit without much consideration to sustainability.
Now, however, sustainable management is more of a requisite.90

Modern environmental law has priorities in setting up regulatory agencies to manage
environmental protection, such as Environmental Protection Authorities.91 The law
also attempts to allow the public to take part in strategic planning, for example, public
consultation in local council planning developments, with a focus on managing the
effects of exploitation. It gives regulators the power to develop policies and plans
and issue licences complying with relevant requirements, such as those approvals
required for developments that may occur in areas that are protected under
legislation.92

The law requires that persons seeking to conduct activities with environmental
significance, obtain permission to do so from the regulators. During the application

89
90
91
92

See generally, Bates, above n 18 [6.2].
Ibid [6.2].
Ibid [6.2].
Ibid [6.2].
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process, assessment must be made by the relevant authorities before permission is
granted. Environmental law provides penalties for failure to comply with the law,
such as failing to seek permissions, which include not only administrative penalties
but criminal sanctions as well.93

Environmental legislation does not 94 totally restrict activities that will damage the
environment. Rather, its intent is to make allowances for activities to occur, subject
to certain restrictions and/or licences.95 The intent of the legislation is important for
two reasons. First because it is evidence that government policies are still focussed
on pushing developments, which can be to the detriment of animal species. Secondly,
it shows there is still room to move for legislatures to restrict more activities that are
damaging, not only to the environment but also to the animal species within that
environment.

There remains a gap in wild animal welfare protections when wild animals suffer
harm because of environmental damage caused by human activities. While both
Commonwealth and state governments may attempt to restrict some activities, one
example being law relating to native vegetation clearing under the Native Vegetation
Act 2003 (NSW), it is argued that enforcement of breaches to those restrictions are
not sufficient for the protection of wild animal welfare.

93
94
95

Ibid [6.2].
Subject to some exceptions, such as killing whales – see EPBC Act pt 13 div 3.
See generally, Bates, above n 18 [6.2].
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In the case of Director-General of the Department of Environment and Climate
Change v Hudson [2009] NSWLEC 4 (Hudson)96 the defendant was charged under s 12
of the Native Vegetation Act 2003 (NSW) of clearing vegetation, including native
vegetation. The defendant had cleared some 486 hectares of his 2,216-hectare
property, with the native vegetation cleared including coolibah, belah and river
cooba.97 The defendant was found guilty as charged, and fined $400,000, less than
half the maximum penalty provided under the Act.98

The defendant was not charged with any offences of animal cruelty. Although animals
living in the vegetation that was cleared may have suffered as a result of the damage
caused by the defendant, animal welfare law in its current form does not sustain
cruelty charges in such circumstances.

Despite the cleared area including a sizeable portion of vegetation that fitted the
description of an endangered ecological community, the Court:

... [had] no doubt whatsoever that the extent of the environmental harm caused by
the unlawful clearing was severe. Moreover, I have no hesitation in finding that the
commission of the offence caused environmental harm at the higher end of the
spectrum ...99.

96

97
98

99

Director-General of the Department of Environment and Climate Change v Hudson
[2009] NSWLEC 4.
Ibid [1].
Director-General, Department of Environment and Climate Change v Hudson (No 2)
[2015] NSWLEC 110.
Ibid [124] (Pepper J).
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The penalty imposed was still less than 30 per cent of the maximum penalty that
could have been imposed.

The case illustrates the difference between maximum penalties in place and those
imposed after considering any defences that may be relied upon by the person
charged with the offence. 100 The case also illustrates the lack of focus on animal
welfare in similar environmental law enforcement cases. The lack of protection for
animal welfare in environmental offences becomes evident because penalties against
either direct or indirect welfare offences are not readily imposed or enforced. While
wild animal welfare offenders may be prosecuted for single offences against some
wild animals,101 there is limited evidence that welfare offences are prosecuted when
animals are impacted under defined environmental activities causing damage.

Wild animal welfare, in the context of being harmed during activities that cause
environmental damage, is not adequately protected under either current anti-cruelty
law, or environmental law as both legal frameworks currently stand. Without an
element of animal welfare offences being able to be prosecuted in such situations,
animal cruelty offences may be committed indirectly and the law in its current form

100

Section 12 of the Native Vegetation Act 2003 (NSW), provides that it is an offence to
carry out clearing that is in contravention of that section, with the maximum penalty if
guilty of an offence being that which is set out in the Environmental Planning and
Assessment Act 1979 (NSW), with the maximum penalty being $1.1 million at that time.
101
See e.g., Jasmine Cook, Three teens charged with animal cruelty after filming themselves
tormenting kangaroo joey (31 Dec 2017) http://www.abc.net.au/news/2017-12-30/twoteens-charged-with-animal-cruelty-after-tormenting-joey/9294742 (accessed 24 August
2018).
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does not protect wild animal welfare in these circumstances. While it is recognised
that there are mitigating factors in environmental law that can result in lesser
penalties being imposed than those which are available, there will always be the
likelihood that environmental offences will continue to be committed if harsher
penalties are not imposed. The environmental law in its current form will also be
unable to enforce protections against wild animal welfare.

5.4.2 Ecologically sustainable development and biodiversity protection

Ecologically sustainable development is a primary goal of environmental protections
in Australia. The EPBC Act contains several objectives set out in s 3 of the Act. While
most of the objectives will in some way offer protections for wild animals, s 3(1)(a)
to (c) appear to be most relevant since they concentrate on protection of the
environment, promotion of ecologically sustainable development and promotion of
conservation of biodiversity. 102 The Act includes provisions such as protection of
native species (in particular to prevent the extinction, and promote the recovery, of
threatened species) and ensuring the conservation of migratory species, protection
of ecosystems by means that include the establishment and management of reserves
and identifying processes that threatened all levels of biodiversity and implement

102

EPBC Act s 3(1)(a) ‘to provide for the protection of the environment, especially those
aspects of the environment that are matters of national environmental significance’, s
3(1)(b) ‘to promote ecologically sustainable development through the conservation and
ecologically sustainable use of natural resources’, and s 3(1)(c) ‘to promote the
conservation of biodiversity’.
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plan to address these processes.103 Section 18 sets out that in relation to species that
are extinct in the wild, critically endangered, endangered, vulnerable and critically
endangered and endangered communities, a person must not take an action that has
or will have, or is likely to have, a significant impact on that species.104

While impact is defined in the legislation, 105 significant impact is not. There are
guidelines and case law that can assist with interpretation. The guidelines106 set out
the factors to consider in determining significance include:

•

all on-site and off-site impacts

•

all direct and indirect impacts

•

the frequency and duration of the action

•

the total impact that can be attributed to the action over the entire geographic
area affected and over time

•

the sensitivity of the receiving environment

•

the degree of confidence with which the impacts of the action are known and
understood.107

103

See generally, EPBC Act s 3(2)(e)(i) to (iv).
See further, ibid s 18.
105 Ibid s 527E. An event or circumstance is an impact of an action taken by a person if:
(a) the event or circumstance is a direct consequence of the action; or (b) for an event
or circumstance that is an indirect consequence of the action - subject to
subsection (2), the action is a substantial cause of that event or circumstance.
106
See further, Matters of National Environmental Significance Guidelines
http://www.environment.gov.au/system/files/resources/42f84df4-720b-4dcf-b26248679a3aba58/files/nes-guidelines_1.pdf (accessed 24 August 2018).
107
The current Guidelines provide the information necessary to determine whether an
activity (action) may have a significant impact on a matter of national environmental
104
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The meaning of indirect impact was tested in the case of Queensland Conservation
Council Inc & WWF Australia v Minister for the Environment and Heritage [2003] FCA
1463 (Nathan Dam).108 The case is important because the result allowed for a wider
scope for environmental impact assessments (EIA) under the EPBC Act to encompass
a broad range of development impacts on the environment rather than those just
speculative or hypothetical. This decision has since been largely codified in the Act.
Formulated from the decision Nathan Dam the definition of ‘impact’ in the Act, while
not endorsing a full cumulative impact test that captures multiple activities because
it relies on a single action, widens the scope for activities and consequences between
caught by the assessment trigger. This is also important for policy and lawmakers to
acknowledge and interpret conservation legislation as being beneficial legislation
rather than attempting to protect only one species, namely, the human species.

As the guidelines point out, Commonwealth responsibility is triggered if an action has
a significant impact on a matter of environmental importance. If wild animals were
to be considered in line with being a matter of environmental importance, then the
Commonwealth would have responsibility to ensure that wild animals are protected.
This may also include a responsibility to ensure their welfare is protected rather than
just their existence. The EPBC Act is law implemented because of matters of

importance and thereby trigger Commonwealth responsibility. Significant impacts can
include direct and cumulative impacts.
108
Queensland Conservation Council Inc & WWF Australia v Minister for the Environment
and Heritage [2003] FCA 1463. See also Minister for the Environment and Heritage v
Queensland Conservation Council Inc & WWF Australia [2004] FCAFC 190.
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environmental importance, which have been derived through global issues. If animal
welfare were thought to be a global concern, then perhaps the international
landscape could also assist with change.

Although a dichotomy traditionally exists between animal conservation and welfare,
it could be argued that the Act indirectly considers wild animal welfare through
defining and regulating for endangered or threatened species.

Ecologically

sustainable development principles also protect wild animals.

Legal definitions of ecologically sustainable development in Australia differ between
Commonwealth and state legislation.109 For example, s 3A of the EPBC Act states that
the following principles are principles of ecologically sustainable development:

(a) decision-making processes should effectively integrate both long-term and
short-term economic, environmental, social and equitable considerations;
(b) if there are threats of serious or irreversible environmental damage, lack
of full scientific certainty should not be used as a reason for postponing
measures to prevent environmental degradation;
(c) the principle of inter-generational equity--that the present generation
should ensure that the health, diversity and productivity of the environment is
maintained or enhanced for the benefit of future generations;
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(d) the conservation of biological diversity and ecological integrity should be a
fundamental consideration in decision-making;
(e) improved valuation, pricing and incentive mechanisms should be
promoted.

However, as set out in the National Strategy on Ecologically Sustainable
Development, ecologically sustainable development is generally agreed upon as:

Ecologically sustainable development requires the effective integration of economic
and environmental considerations in decision-making processes.

Ecologically

sustainable development can be achieved through the implementation of the
following principles and programs ... the precautionary principle; intergenerational
equity, conservation of biological diversity and ecological integrity; and improved
valuation, pricing and incentive mechanisms.

The principles of ecologically sustainable development have been incorporated into
Australian legislation as a result of the Stockholm Declaration, 110 and specifically
Principle 2 which states that:

The natural resources of the earth, including the air, water, land, flora and fauna and
especially representative samples of natural ecosystems, must be safeguarded for
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the benefit of present and future generations through careful planning or
management, as appropriate.111

Principle 2 states a ‘must’ obligation, which in statutory interpretation would
generally be a duty to act, whereas the actual law created in Australia around
ecologically sustainable development provides for a ‘should’ obligation which tends
to imply discretion. For example, the EPBC Act s 3A(a) states that decision-making
processes should effectively integrate both long-term and short-term economic,
environmental, social and equitable considerations.112

Biodiversity conservation falls within the parameters of ecologically sustainable
development, which provides a foundation for Australian environmental law. The
case of Brown v Forestry Tasmania (No 4) (2006) 157 FCR 1 (Wielangta Forest)113
provides evidence of the possibility that benchmarks for biodiversity conservation
can be set and laws interpreted in a broader sense to acknowledge ecologically
sustainable development principles as being a way to set priorities. The broadening
interpretation could have implications for wild animal welfare because it could be
argued that wild animal welfare may fit within the principles of ecologically
sustainable development.
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The Court interpreted the principles of ecologically sustainable development in the
EPBC Act in such a way that the Court had to take into consideration whether the
forestry activities were in accordance with Forestry Tasmania’s practices for forestry
management and whether those practices were adequate to protect endangered
species as required under the Forestry Tasmania’s Regional Forestry Agreement
(RFA). 114 The RFA between the Commonwealth and Tasmania was aimed at
establishing a reserve system for biodiversity conservation.115 It is suggested that if
there is the possibility of animals being harmed in the practice of forestry
management, either in this case or in other cases concerning development, then on
this interpretation the actual activity being conducted and its likely impact on animals
would be sufficient to question whether the principles of ecologically sustainable
development are being applied. Therefore, activities that would likely cause harms
to animals, most likely being any activities that impact on environments in which
animals live, then arguably, the principles of ecologically sustainable development
would be at risk of not being applied.

In determining whether the operations were in accordance with the RFA, the Court
decided that the forestry operations were not adequately protecting species merely
by allowing individual members of a species to remain in the forest area.116 The Court
held that while there was a requirement to facilitate circumstances where the species
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could actually recover, it was not enough that they could be protected in one
particular area and decimated elsewhere.117 This was important at the time because
it set a higher duty for protection of threatened species and was strongly supported
by the court.

However, on appeal, the Full Court considered the RFA was sufficient, as its existence
was enough to enliven the EPBC Act exemption without needing to enquire into the
ecological sustainability or the on-ground forestry management. Notwithstanding
the appeal, the decision at first instance remains important in how ecologically
sustainable development can be used to set benchmarks for biodiversity
conservation. The importance is that the law and the requirements of ecologically
sustainable development, can be interpreted in such a way that is more favourable
for species in certain circumstances than development.118

The incorporation of ecologically sustainable development in Australian legislation
takes an anthropocentric view because development for human endeavours is
allowed, provided consideration is given to ecologically sustainable development
regarding its principles. An anthropocentric perception of animal welfare protections
in ecologically sustainable development would be limited, as the focus would be
conservation rather than welfare protection per se. Therefore, to be able to extend
ecologically sustainable development principles, specifically those relating to the
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conservation of biological diversity, to include the welfare of wild animals may
change the conservation approach to include a moral utilitarian view.

While there may be good argument for a moral utilitarian approach on measuring
pain and suffering to balance any potential conflict, a utilitarian view would rather
acknowledge the differences between the human species and non-human species
with the basic principle of equality giving rise to rights, though not necessarily the
same rights. Inclusion of welfare considerations for wild animals in environmental
protective laws would take on a stronger acknowledgement of Earth jurisprudence
and perhaps alter the perception that humans are the greater species.

It is acknowledged that the Commonwealth government is attempting to achieve a
level of sustainability that satisfies human population quality of life, but there is an
alternative that focusses on material wellbeing when development is concerned. The
contrast between development encompassing wellbeing and satisfaction for
humans, as policies incorporated to consider wider human concerns falls down in
satisfying humans’ wider concerns when animal welfare is increasing among societal
concerns.
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5.4.3 Policy development connecting animal law and environmental
law

The difficulty Australia may have in making changes in environmental and
conservation law to assist wild animal welfare is that policy drives the environmental
agenda. As suggested by Dovers and Hussey, there are some common and central
elements that are on the modern policy agenda for international agreements and
national policy, most of which do not consider animal welfare.119

Dovers and Hussey propose that the common themes of environmental law policy
include; an objective of ‘economic and human development’ that focusses on
retaining natural resources for future generations, but also allowing poorer countries
to develop and recognise the importance of biodiversity life support and treat the
environment and its development in an integrated way.120

To meet the themes, they suggest that the guiding principles include short and long
term consequences of policy and decision-making, integration of social and economic
concerns and using the precautionary principle as a driving factor when faced with
uncertainty.121 They include examining global implications of domestic policy that
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have been implemented and considering the implications of international policy and
law for natural resources. 122

This also involves using new innovative policy

approaches such as institutional change and ensuring that communities are involved
in decisions that affect them.123

The themes are separate from the issues and problems of sustainability and
conservation. The themes assist to understand what will drive outcomes to the issues
and problems presented.124 The issues of sustainability include resource depletion
and degradation, pollution and waste, fundamental ecological life support services
and society and the human condition.125 Wild species, and therefore wild animals,
fall within the issue of resource depletion and degradation, being loss of
biological/genetic diversity. However, within this category, there are impacts on
forest resources and fisheries, as examples, that also impact on wild animals.

While wild animals may be categorised as one stem of the issue of resource
depletion, it should be acknowledged that there are many issues of sustainability that
affect wild animals. The implications for policy, however, are not the issues in
question but rather how those particular issues can be addressed through policy
processes.126
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Biodiversity of itself is a scientific concept, but it is also an issue that draws an innate
value due to the emotional attachment that people have with species and natural
ecosystems. The social goal of protecting biodiversity presents a few problems for
policy.127 The policy to ‘protect biodiversity’ needs to manage regulation in matters
such as illegal wildlife harvests or managing fish taken from the wild. To make
changes to policy involved in these concepts can be problematic when taking into
consideration broader policy processes and other policy problems. 128 The other
problems, particularly if wild animal welfare is to be considered within this
framework, are the guiding principles and themes of policy and decision-making
when taking account of sustainability.129

In considering wild animals becoming threatened or endangered, there is a proximate
cause such as land degradation. However, there are also underlying causes that may
have greater influence, such as lack of understanding of the value of biodiversity and
forests, economic pressures for specific land use, population growths and
investment. To understand more about the underlying causes that cause wild
animals to become threatened or endangered, as well as the proximate causes, is
essential if adequate changes are to be made to benefit wild animals.130
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To extend environmental law to include wild animal welfare, the precautionary
principle may also be useful to assist an argument about the protection of the wild
animals through a combined welfare and environmental law approach.

The

precautionary principle is designed for regulators to adopt more of a cautious
approach and respond proactively to issues of scientific issues of environmental
impacts. If there is a possibility that something is likely to impact the environment
but is uncertain, the approach is to use the precautionary principle, as a principle of
ecologically sustainable development.

In the case of Leatch v National Parks and Wildlife Service (1993) 81 LGERA 270
(Leatch)131 the precautionary principle was applied. His Honour Justice Stein opined
that:

In my opinion the precautionary principle is a statement of common sense and has
already been applied by decision-makers in appropriate circumstances prior to the
principle being spelt out. It is directed towards the prevention of serious or
irreversible harm to the environment in situations of scientific uncertainty. Its
premise is that where uncertainty or ignorance exists concerning the nature or scope
of environmental harm (whether this follows from policies, decisions or activities),
decision makers should be cautious.132
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The Court observed that indirect impacts of the development included habitat
fragmentation and disturbance to individual animals from noise and light.133 While
the Court did not go so far as to state that indirect impacts were causing harm to
individual animals, comments opened an avenue for this analysis to apply.

Justice Stein observed that:

The comment might be made that it is somewhat strange that under State law rare
and endangered plants are not accorded similar protection to rare and endangered
fauna, especially since flora is important for biological diversity and advances in
medical science sometimes involve the application of rare plants.134

His observations provide an important foundation to suggest that protection of
animal welfare through environmental law is not only necessary, but will also form a
basis for extra protection for fauna.135 The Court held that when there is a threat of
significant reduction or loss of biological diversity, lack of full scientific certainty
should not be used as a reason for postponing measures to avoid or minimise such a
threat.136
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5.5

Impact of environmental law breaches on wild animals

The case law on environmental damage of land degradation highlights the suggested
need for clearer application of the precautionary principle in legislation as well
simplified legislative provisions when applying the precautionary principle to wild
animal welfare. The case law also provides evidence of the impact commercial gain
can have on what penalty may be imposed. The concept of commercial gain is
interesting in two ways, firstly, its influence on the potential imposition of tougher
penalties and secondly, that the law in place appears on its face to follow an
anthropocentric approach.

Cases also provide evidence that if a person commits an offence for a commercial
gain it is likely that a higher penalty would be imposed thereby negating a potential
argument that the law protects commercial viability for humans, more than the
environment. If the law can protect the environment over some commercial gains,
it is argued it could go further and protect more wild animals than those currently
protected under the EPBC Act.
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In the case of Minister for Environment Heritage and the Arts v Lamattina [2009] FCA
753 (Lamattina),137 the defendant was charged with the removal of 170 eucalyptus
trees on a property in South Australia. A question arose whether the destruction and
removal of trees had an impact on threatened species under s 18 of the EPBC Act.

The previous property owner had already been refused permission by the South
Australian Native Vegetation Council to remove some trees. The 170 trees removed
by the defendant included those for which permission had already been refused. The
defendant was originally convicted in the Magistrates Court for contravening the
Native Vegetation Act 1991 (SA).

The Court held that the clearance of the trees was likely to impact on the native
wildlife.138 Scientific evidence was submitted, and it was found that the defendant’s
actions did not have immediate impact of significance but were likely to have a
significant future impact. The parties had agreed that the impacts were likely to
affect habitat critical for survival of the cockatoo, reduce nesting success, reduce
feeding habitat and impact on habitat necessary for nesting pairs.139 The defendant
also acknowledged that he did not have a permit to remove the trees, that approval
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had previously been denied, and that he knew that it was unlawful to undertake
clearance of the trees.140

The Court found that the destruction and removal of the trees had a significant
impact on threatened species under s 18 of the EPBC Act. The trees had contained
nesting hollows of south eastern red-tailed black cockatoos, which are defined in the
Act as an endangered species.141 The Court held the offences were deliberate against
the Act and for commercial gain. While the contravention was not the least serious,
there was a deliberate nature of conduct and the defendant had been indifferent to
the potential consequences. 142 The impact was of significance in relation to the
species and the Court needed to operate to ensure that penalties imposed would act
as a deterrent.143 The Minister for the Environment, Heritage and the Arts and the
defendant presented to the Court an agreed statement of facts and joint submissions
as to the appropriate orders the Court should make.144 This included an agreement
on the level of pecuniary penalty.145 They had originally agreed to a fine of $110,000
but the Court held that the penalty was too low and increased it to $220,000. The
case demonstrates that the offences were deliberate against the Act for commercial
gain and such offences can be heavily punished.146

140

Ibid [18].
EPBC Act s 178(1).
142
Minister for Environment Heritage and the Arts v Lamattina [2009] FCA 753 [18].
143
Ibid [47].
144
Ibid [4].
145
Ibid.
146
Minister for Environment Heritage and the Arts v Lamattina [2009] FCA 753 [79].
141

265

Chapter Five
Animal Law in Australia – The Interaction with Environmental Law

It is suggested that the defendant’s actions should have been offences under anticruelty legislation147 because although provisions could not apply that the animals
were not owned by the defendant, 148 a person ill-treats an animal if that person
intentionally, unreasonably or recklessly causes the animal harm. 149 It is also
suggested that the action of removing the trees was intentional, unreasonable and
reckless and it should therefore be acknowledged as an offence against anti-cruelty
legislation when it was clear that the cockatoos would suffer harm as a result of the
removal. But due to animal welfare not being a factor for consideration in offences
of environmental damage, the Court could only impose a sentence for infringing
s 18(3) of the EPBC Act.150 What is relevant to note in the case of Lamattina is that
animal welfare would have been one consideration that could impact and determine
the penalty imposed had animal welfare provisions been part of the Act.

The case of Mackenzie v Minister for Natural Resources, Mines and Water [2006] QLC
0057 (Mackenzie) 151 provides a conflicting example that was initially beneficial
towards environmental concerns, but ultimately allowed further tree clearing. The
case involved an appeal against the refusal to issue a tree clearing permit because of
concerns around regional ecosystems, biodiversity and commercial timber concerns.
However, the issue in Mackenzie152 was whether issuance of the permit should be
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based on a statement of government policy or because of links to a statutory
scheme.153 In this case, it was held to be based on a statement of government policy
and not legislative provisions. On appeal, however, a tree clearing permit was issued.
It is suggested that the case provides recognition of the importance that some
information contained in policy become the law itself, rather than remain as policy.

Offences set out in environment protection legislation can be criminal offences.
Within the criminal sphere, the case of R v Dempsey [2002] QCA 45 (Dempsey)154
considered an application for leave to appeal against a sentence imposed by the
District Court. The defendant had illegally cut down trees in the Wet Tropics World
Heritage Area and was charged with offences under s 56(1) of the Wet Tropics World
Heritage Protection and Management Act 1993 (Qld), and stealing under s 398(1) of
the Criminal Code. The stealing offences were applied as the trees were taken from
a national park.

The Court held that the defendant’s actions were a ‘serious, blatant and cynical act
of environmental destruction for commercial gain’.155 The Court also held that ‘if
offenders consider that they might succeed in escaping with nothing more than
financial penalty, it may be that they would take the risk of doing so for the profit
that appears to be recoverable from acts like this’.156
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In addition to environmental harm done by the removal of the trees, significant other
damage created by heavy machinery caused ‘soil disturbance, compaction, and
damage to immature plant species.’157 The defendant was found guilty and given a
sentence of one year of imprisonment for each count.

While the Court did not mention the impact to wild animals, it is suggested that the
statements about significant other damage are relevant when applying the
precautionary principle in a circumstance where the defendant may have been able
to apply for a permit to remove the trees legally. The case suggests that not only is
there an impact as a result of the cutting down of the trees, along with any argument
that there may be an impact to wild animals that use the site as habitat, there may
be impacts as a result of machinery used and damage to access the relevant site.

The case of Dempsey 158 can be contrasted with the case of The Queen v Boyle
Indictment No 1909 of 2004 (Boyle)159 when applying sentence and when examining
indirect environmental impacts. In the case of Boyle,160 the defendant was charged
under s 62 of the Nature Conservation Act 1992 (Qld) for removing trees. In
sentencing, the Court stated that the clearing resulted in a ‘direct loss of rare and
threatened frogs and 30 reptiles and ongoing loss of habitat for those species.’ 161
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The defendant was found guilty and ordered to pay a fine of $10,000 and
compensation in the amount of $410,000 by delivering to the Environmental
Protection Authority unencumbered title to some of his land. Failure to comply with
the compensation terms would require show cause as to why he should not be
imprisoned for one year.162 Although the defendant offered to donate land back to
the national park to avoid imprisonment, it was found that the land offered had also
been logged. As the offered land was owned by the defendant and no offence was
committed under the same legislative provisions, he was not charged for that forest
removal.

Similar to statements made by the Court in the cases of Boyle,163 Leatch164 and Tuna
Boat Owners165 it is suggested that while some courts are recognising the impact of
environmental damage on wild animal welfare, because of the current structure of
animal welfare law and environmental law, offences against wild animal welfare are
not subject to prosecution when wild animals and their welfare are affected by
environmental damage.
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5.6

Wild animal sovereignty influence on wild animal welfare

protections

It is proposed throughout this thesis that there are positive philosophical concepts
which are followed in law, such as those proposed by Peter Singer, Tom Regan and
John Rawls. However, as also analysed there are positive and negative connotations
in the philosophical approaches discussed. Previous examination demonstrates that
some human-animal relations encourage protection laws. Companion animals are a
clear example. Because companion animals have strong interactions with humans
and have been incorporated into human lifestyles, the law has recognised that
protections are needed to ensure that these animals are not exploited by humans.
The legislation for companion animals takes into consideration the animal’s
welfare.166 However, the examination in this thesis focusses on an approach that
incorporates a wild animal welfare argument into environmental conservation. Like
the relationship between humans and companion animals, human and wild animal
relations are increasing and therefore protective laws ought to recognise and adapt
to these changes.

As Sue Donaldson and Will Kymlicka argue, habitat loss as a separate broad category
of vulnerability according to geographical proximity to human activity supports an
animal rights theory, and creates a base argument for protection of an animal’s
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intrinsic moral status.167 They suggest that rather than trying to follow an animal
rights argument that is ‘both feasible and morally defensible’, one way to look at
relations between humans and wild animals is to consider that they form ‘sovereign
communities’ and that the relationship with ‘sovereign human communities should
be regulated by norms of international justice.’168

Some ecologists argue that an acceptance and commitment to protecting ecosystems
needs to be within the constraints of ‘inviolable rights of individuals.’169 Donaldson
and Kymlicka suggest a similar principle can apply to animals because the animal
rights theory can be extended to address habitat and ecological system destruction,
while still maintaining inviolability of its subjects:

... a theory of sovereignty which recognizes that the flourishing of individual wild animals
cannot be separated from the flourishing of communities, and which reframes the rights
of wild animals in terms of fair interaction between communities ... The recognition of
animal sovereignty limits our actions in terms of encroaching on wild animal territory,
and imposes obligations on us to take reasonable precautions to limit our inadvertent
harms to wild animals ... but it also limits our obligations in terms of positive assistance
to wild animals ... It obligates us to respect the basic rights of animals, but also protects
us from violations in return.170
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Donaldson and Kymlicka’s sovereignty theory relies on an argument that, similar to
human communities, animal communities are organised on a principle of citizenship
and sovereignty to give rights and understand self-determining communities.171 The
view of self-determining communities stems from an argument that animals, like
humans, have suffered injustices, similar to those of human communities that have
been denied sovereign control of their territory and self-government. 172 This is
because animals’ habitat has been transformed into urban areas, on the basis of the
land being ‘empty’, or ‘terra nullius’.173 According to this view, animals have been
subject to violations through a denaturalisation of the environment and
development.174

Although some animals are offered protection through recognition as property, being
protected because they are property is weaker protection than animals would have
if they were recognised as having sovereign territorial rights. 175 However, while
international law has been developed to safeguard human communities’ sovereignty,
such as safeguarding weaker nations from stronger nation dominance through fair
terms of trade and cooperation, as discussed above. International law also protects
sovereignty of nations through areas such as pollution or migration and human rights
violations.176
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A focal point in commencing an argument for animal welfare to be included in
environmental or conservation law, is that they should be considered as two sides of
the same coin. Paquet and Darimont’s research provides evidence that there are
clear conceptual links between disturbed animal populations and suffering at human
hands.177 Habitat destruction causes animal trauma and suffering, not just species
extinction.178 Studies on mammalian carnivore populations in North America found
that loss, alienation and alteration of habitats was the most significant and pernicious
ecological threat to carnivore survival.179 From these studies, Paquet and Darimont
propose that evaluation of ethical implications of human activities causing
environmental degradation is a better way to combat the destruction. This ‘ethical’
approach would assist the goal of animal welfare to be sustaining life and stop
suffering and stress. It is proposed they go hand in hand.

However, there is suggestion that animal welfare and conservation could be, or are,
incompatible due to an argument that conservation may not be in the best interests
of individual animals, by recognising that humans, by ‘use and abuse’ of the planet’s
resources, make it a human responsibility to stop human-caused suffering to
wildlife.180 Focussing on ethical values, theoretical and philosophical underpinnings
may help humans do that.
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Examining the sovereignty argument in light of the above, human sovereignty is
protected at law, 181 but animals do not fall within this scope. If land is to be
developed within a proper framework and legally, consultation would generally occur
and those residing on that land would be offered protection whether through
compensation or by agreement to certain conditions. 182 Wild animals are not
protected or compensated in this sense. There are protections, such as having areas
of wildlife sanctuaries or nationally protected areas; however, an animal does not
know where the boundaries lie and where protection boundaries start and finish.183
Donaldson and Kymlicka suggest that terms need to be established that are fair for
animals and consider a sovereign right. Fairness would be more than a protection
offered by that currently in place, where areas are protected for the benefit of
animals and humans.184

The sovereignty argument and model would be based on recognising that the
territory is sovereign to the animals that inhabit it, and that humans have no right to
govern that territory.185 While humans would be free to visit those areas, humans
could not ‘control, settle or unilaterally reshape’ those areas to meet humans needs
and desires.186 The model would be premised on animals being able to shape their
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communities and pursue actions for their own good.187 The sovereignty model would
make it difficult for humans to intervene in times of devastation, such as disease or
natural disaster, and could therefore leave wild animals more vulnerable.

Donaldson and Kymlicka extend the model by suggesting that the current definition
of sovereignty is too narrow, both to human and animal communities.188 Therefore,
the model proposed by Donaldson and Kymlicka extends sovereignty beyond legal
definitions and instead to interests in autonomy and the ability to self-regulate
territory and incorporate modes of social organisation.189 This model is based more
on a concept of moral purpose rather than legal forms.190 Examining moral purpose,
Donaldson and Kymlicka suggest that sovereignty would be explicit and animals
would qualify by virtue of having legitimate interests in social organisation on their
territory and moral arbitration would be in effect by protecting an animal’s interest
and vulnerability for injustice.191 This view could be incorporated into philosophical
approaches in this thesis through both welfare ideologies and environmental ethics.
Environmental ethics would fit within the sovereignty model through Earth
jurisprudence that humans understand they are part of the broader community with
aims to avoid destruction of the natural world.192
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5.7

Concluding remarks

Comprehending Earth jurisprudence and how it applies in current environmental
legal frameworks may assist to decrease the anthropocentric views that exist in
human society. Not only could it result in better environmental protections, it may
also result in improved welfare law for wild animals. For the law to consider
development impacts against wild animals and their welfare by taking a cautious
approach to approving developments first, then when society must deal with the
impacts of human-induced environmental degradation, wild animal welfare would be
afforded stronger protections because animal welfare would have already been a
consideration before approvals were given. The approval process in this form will
strengthen protections for wild animal welfare.

For animals impacted by land degradation, similar principles apply. It cannot be
questioned that land clearance has occurred in the past in large numbers and
continues to occur. The laws are not adapting to this increased land clearance, but
rather appear to have been amended to allow for more and larger scale clearing. The
law allows individuals to take responsibility for what and how much land is cleared
and decreasing the amount of supervision land clearing has by the relevant
authorities.

However, that is not to say that an anthropocentric view cannot have benefits for
wild animal welfare. There can be benefits because if protection of animals was
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incorporated in environmental law, a flow-on effect will occur as humans become
increasingly concerned about the environment in which they live. As humans strive
to improve their own environmental conditions, if animal welfare was included in
environmental protections, perceptions of superiority may be nullified.

The strength of economy will drive human reactions to environmental concerns and
wild animals viewed in economic terms may increase the protection for animals as a
want of humans if it benefits them economically, as well as aesthetically. With
ecologically sustainable development being a primary goal of environmental
protection, the parameters of biological conservation could include welfare
considerations. In doing so, the courts would be able to favour species conservation
in certain circumstances particularly as authorities are mandated to consider
ecologically sustainable development in environmental decision-making.

It is argued that the lack of information about impacts of welfare should rather act as
a precaution and therefore the welfare takes precedence.

If an adaptive

management approach was taken to development, then at any sign of clear impacts
on welfare, developments would need to either cease or be amended to stop harm
being caused. Both scenarios place animal welfare as the predominant focus as
streamline welfare with the precautionary principle in environmental law
frameworks.
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It is suggested the cases provide evidence that there are two significant downfalls of
the EPBC Act in the policy argument and in the protection for wild animal welfare.
First, the Act appears to protect species and while it does, there are opportunities for
individuals to still conduct development activities that impact and harm animals, if
approvals are obtained. Instead of making a concrete ban on activities in areas in
which endangered or threatened animals live, activities can still occur if permits are
approved. Secondly, it does not offer protections for wild animals that are not
defined as critically endangered, endangered or vulnerable. Reviewing the current
policy drivers outlined above, changes to the EPBC Act may be hard to achieve.

If changes are to be made in law to include welfare, it is essential that policy be
properly implemented and followed to effect change because policy drives the
environmental agenda. It is quite a complex regime and understanding various
scientific outcomes can be daunting.193 The issue for policy makers will be driving a
strategy that suits environment viability even if there are people who do not agree
with the approach.194

For wild animal welfare, policy will include not only those involved in environmental
frameworks, but also those involved in animal welfare frameworks. Uncertainty is a
major contributing factor of policy problems and can be a factor for lack of change.195
The precautionary principle can assist human understanding of necessary
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environmental change by being a codification that says people care about the
environment and should act accordingly to protect it. At assessment stage other
policy must also be assessed, and as outlined by Dovers and Hussey, no policy will
work in isolation.196

If policy is to assist in rethinking the legal needs of wild animal welfare, and if Australia
was to consider wild animal welfare in the EPBC Act, then it is likely that the localised
modern policy agendas will need for wild animal welfare to form part of an
international agenda as well. There may also need to be a notable change in attitudes
and perceptions of humans to lessen the anthropocentric views often seen in society.

Recognising animal sovereignty would assist in placing animal welfare considerations
into environmental legislation. It would recognise certain rights for animals but
would not necessarily require the law giving rights to animals to the extent that it
impacts on the dignity of humans. Rather, it would be an acknowledgement of
human dominance over animals and therefore a recognition that humans have a
responsibility to care about the welfare of another species and protect that species.

There will also need to be a focus on the importance of biodiversity in life and how
this can drive a realisation of the necessity of animals and their part in Earth
jurisprudence. As there are many facets of sustainability that affect wild animal
species, proposals for change will need to ensure a strong alliance with the policy

196
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objective of economic and human development so that animal welfare can be an
integrated development rather than a separate consideration between humans and
animals. It may be difficult to achieve but not impossible. The connection between
animal and environmental law is analysed in the next chapter with a specific focus on
a legislative missing link hindering adequate welfare protections for wild animals.

___________________________
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6.1

Introduction

The chapter critically examines the Prevention of Cruelty to Animals Act 1979 (NSW),
the Animal Care and Protection Act 2001 (Qld) and the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) (EPBC Act) which are discussed throughout
the thesis to specifically identify missing gaps in those laws which result in the laws
not working protectively for wild animal welfare. They have been chosen because
they are exemplars of the essential connection between anti-cruelty law and
environmental law, which could aid in improved wild animal welfare protections.
First, the chapter examines the interpretation and application of the federal, state
legal and regulatory frameworks as necessary background context for the three laws.
Then the chapter specifically discusses the recent amendment history to anti-cruelty
law in New South Wales and Queensland, and the EPBC Act. The Bills1 suggesting
amendment are examined to review political agendas in both areas and to garner an
understanding as to whether the proposed amendments are to remain in line with
the objectives of the legislation.

The chapter expands on the suggestion2 that current anti-cruelty legislation does not
clearly legislate for wild animal welfare. As it is proposed that one important issue to
critique for improvements to be made to wild animal welfare protections would be

1

2

Namely, the Prevention of Cruelty to Animals Amendment (Tail Docking) Bill 2004
(NSW), the Animal Care and Protection and Other Legislation Amendment Bill 2012 (Qld)
and the Environment Protection and Biodiversity Conservation Amendment (Bilateral
Agreement Implementation) Bill 2014 (Cth).
See previous propositions in chapter three, 3.4.
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to have animal welfare and conservation within one national framework,
jurisdictional issues of enforcement are briefly outlined, before further detailed
analysis is provided in chapter seven. It is suggested that while legislative principles
may be in place for protections, any changes to principles will not work effectively if
enforcement provisions are not used to deter offences. If deterrence is not possible
in practice, then a rethinking of the legal needs for wild animal welfare may not
succeed.

The chapter therefore analyses the missing link of welfare protections for wild
animals between anti-cruelty legislation and protections through environmental law.
The chapter advances the proposition that amendment to anti-cruelty legislation, at
least insofar as the states of New South Wales and Queensland, appears focussed on
domestic animals, while Commonwealth environmental legislation, such as the EPBC
Act, remains focussed on sustainable development. The proposition remains that
wild animal welfare protections are lacking within separate animal law and
environmental law protections and therefore a better approach would be to combine
wild animal welfare protections within environmental law.

6.2

Application of federal and state legal and regulatory frameworks

The Australian legal and regulatory system incorporates some of the foundations of
animal law philosophy. For example, animal welfare law incorporates underpinnings
of Peter Singer’s utilitarian approach. The theoretical and philosophical approaches
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have been codified by state and territory laws relating to animal welfare.3 At the
Commonwealth level, there is limited regulation, due primarily to constitutional
limitations. Although the colonies legislated for animal welfare prior to Federation,
at the time of the constitutional conventions, there were no discussions relevant to
animals and therefore the Constitution does not directly address animal welfare
issues. Arguably, however, the power to regulate in relation to animals is addressed
indirectly through the quarantine head of power4 and the fisheries head of power.5
The power to regulate the control of animals could also be dealt with under the
external affairs power6 and the trade and commerce7 power, which will be discussed
in more detail below.

Although indirectly the Commonwealth may play a small part in animal regulation,
individual state and territory laws are the predominant legislative regimes that are
applied when prosecuting offences against animal welfare.

By implementing

legislation that protects animal welfare, it is suggested that an animal’s suffering has
been given priority over the interests of humans. However, a paradox of this view is

3

4

5

6

7

See e.g., Prevention of Cruelty to Animals Act 1979 (NSW), Animal Welfare Act 1992
(ACT), Animal Welfare Act 1999 (NT), Animal Care and Protection Act 2001 (Qld), Animal
Welfare Act 1985 (SA), Animal Welfare Act 1993 (Tas), Prevention of Cruelty to Animals
Act 1986 (Vic) and Animal Welfare Act 2002 (WA).
Commonwealth of Australia Constitution Act 1900 (Cth) s 51(ix). See also, Quarantine
Act 1908 (Cth).
Commonwealth of Australia Constitution Act 1900 (Cth) s 51(x). See also, Fisheries
Administration Act 1991 (Cth).
Commonwealth of Australia Constitution Act 1900 (Cth) s 51(xxix). See also,
Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act).
Commonwealth of Australia Constitution Act 1900 (Cth) s 51(i). See also, Australian
Meat and Live-stock Industry Act 1997 (Cth).
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that animals are defined in welfare legislation and the definitions generally include
animals under human control and care and exclude animals in the wild.

Animals are defined in legislation, although in state and territory legislation, the
specifics of definitions differ. For example, the Animal Welfare Act 1992 (ACT) when
discussing crustaceans only specifies a live crustacean intended for human
consumption as an animal. The Prevention of Cruelty to Animals Act 1979 (NSW), in
contrast, restrains the definition further by only including a crustacean at a building
or place where food is prepared or offered for consumption by retail sale. The Animal
Welfare Act 1999 (NT) does specify fish as an animal but only so far as a live fish in
captivity or dependent on a person for food. The Animal Care and Protection Act
2001 (Qld) includes pre-natal and pre-hatched creatures in the last gestation or
development as an animal, which in turn opens the possibility for more animals to be
included under this definition as opposed to some states’ definitions. The Animal
Welfare Act 1985 (SA) includes fish as an animal, without restricting the definition to
require captivity like the Northern Territory legislation. The Prevention of Cruelty to
Animals Act 1986 (Vic) goes further and includes lobster, crab and crayfish in its
definitions of animal, and the Animal Welfare Act 2002 (WA) excludes fish altogether
from its definition of animal. Animals have been defined not to include humans.8 For
example, the Prevention of Cruelty to Animals Act 1979 (NSW) specifically sets out

8

Prevention of Cruelty to Animals Act 1979 (NSW) s 4(1)(a)(iv) – where an animal is
defined as being a mammal (other than a human being).
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that human beings are not animals.9 The exclusion of humans from the definition of
animal suggested a conscious action of not giving animals the same rights as humans,
whether that is on moral or philosophical grounds.

Domestic animals remain the absolute property of their owners. 10 Based on this
interpretation, in law, animals are considered ‘instruments for the use and
enjoyment of humans.’11 The philosophical foundation of speciesism is found in this
interpretation. However, the law also recognises that animals have interests and are
therefore in need of protection to avoid unnecessary suffering and ill-treatment.12
This is recognised by the application of welfare protection laws and by the
implementation of offences of cruelty against animals. For example, a person shall
not commit an act of cruelty upon an animal13 and, therefore, at least an animal’s
interest of being protected from harm is protected in law from pain and unnecessary
suffering.

Each Australian jurisdiction’s animal welfare legislation prohibits defined acts of
cruelty. For example, in the Prevention of Cruelty to Animals Act 1979 (NSW) it is an

9

10

11

12

13

See generally, ibid s 4(1)(a)(iv) – where an animal is defined as being a mammal (other
than a human being).
See also, David Glasgow, ‘The Law of the Jungle: Advocating for Animals in Australia’
(2008) 13(1) Deakin Law Review 181.
LexisNexis, Halsbury’s Laws of Australia (7 June 2016) 20 Animals, ‘1 Legal Status of
animals’ [20-10]; Saltoon v Lake [1978] 1 NSWLR 5. See also, Glasgow, above n 10, 195.
See e.g., Prevention of Cruelty to Animals Act 1979 (NSW), Animal Welfare Act 1992
(ACT), Animal Welfare Act 1999 (NT), Animal Care and Protection Act 2001 (Qld), Animal
Welfare Act 1985 (SA), Animal Welfare Act 1993 (Tas), Prevention of Cruelty to Animals
Act 1986 (Vic) and Animal Welfare Act 2002 (WA).
Prevention of Cruelty to Animals Act 1979 (NSW) s 5(1).
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offence to cause an animal pain in circumstances that are unreasonable, unnecessary
and/or unjustifiable.14 While this section is a significant step forward in protecting
animal rights, what one person’s notion of ‘unreasonable, unnecessary and/or
unjustifiable’ pain is can very different from another person’s notion. Animal welfare
legislation can exclude protection of certain animals, for example, those covered
under Codes of Practice.15 It could be argued that there is a perception that there are
exemptions to be able to cause an animal pain and suffering, and wild animals may
fall within these exemptions when researching exploitations of natural
environments, and deforestation and land degradation. For example, the Vegetation
Management Framework Amendment Act 2013 in Queensland allows broadscale
land clearing for agriculture in certain circumstances16 and the challenge is that when
habitat is permanently removed, the animals that live there will die, or move
elsewhere, which may displace other animals. 17 Based on the legal exemptions,
thousands of animals are excluded from protection under animal welfare laws,
mainly wild animals.

Animal welfare legislation in Australia distinctly recognises that companion animals
and welfare legislation is a relatively new concept. The majority of literature
concerning the human-companion animal relationship stems from international

14
15

16

17

Ibid s 4(2).
See e.g., Prevention of Cruelty to Animals (General) Regulations 2006 (NSW) regs. 18, 19
and 24.
See e.g. Vegetation Management Framework Amendment Act 2013 s 190O. See also,
Martine Maron et al, Land clearing in Queensland triples after policy ping pong (18
March 2015) The Conversation https://theconversation.com/land-clearing-inqueensland-triples-after-policy-ping-pong-38279.
See Maron et al, above n 16.
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jurisdictions.18 However, consistent with the well-known international approach that
domestic animals are classified as personal property, companion animal ownership
in Australia confers a proprietary right to control, use, and exclude other persons
from the animal.19 This reinforces the classification of animals as property and while
the law recognises a need to protect some animals from cruelty, it remains that
animals have a lower legal status than humans. Companion animals are considered
by many as part of the family, and it appears, therefore, that animal welfare law
places more stringent legal protection on the interests of companion animals than
any other category of animal. For example, New South Wales has implemented the
Companion Animals Act 1998, with the principle object set out in s 3A being the
provision of laws for the effective and responsible care and management of
companion animals.20

The specific legislative recognition that companion animals are a distinct category of
animal supplements an argument that companion animals are to be considered more
than property and worthy of additional welfare considerations because of their
intrinsic value. However, by extending this intrinsic value to animals, it could be
argued that environmental conservation stems from the belief that people are
guardians of the land21 and should protect its value, and as wild animals are part of

18

19

20
21

Steven White, ‘Companion Animals: Members of the Family or Legally Discarded
Objects’ (2007) 32(3) University of New South Wales Law Journal 852.
Lesley-Anne Petrie, ‘Companion Animals: Valuation and Treatment in Human Society’, in
Peter Sankoff and Steven White (eds) Animal Law in Australasia (Federation Press, 2009)
58.
Companion Animals Act 1998 (NSW) s 3A.
See e.g., Collis Machoko, ‘Water spirits and the conservation of the natural
environment: A case study from Zimbabwe’ (2013) 5(8) International Journal of
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the environment wild animals should fall within this protection. Because of this, wild
animal welfare should be as important as companion and domestic animal welfare,
because the welfare of wild animals coincides with the protection of natural
environments.

As mentioned above, the Constitution does not include provisions for the protection
of animal welfare. Because of this, states and territories have their own assumed
responsibility for enacting and enforcing animal welfare laws. The lack of express
constitutional power regarding regulation of the welfare of animals or of economic
activities involving animals carries consequences for exploring animal law and
regulation, such as inconsistent regimes between states and territories left to make
their own laws.22 Within states and territories the added layer of local government
gives councils responsibility to manage animals within their own jurisdiction.

The inconsistencies between the state and territory laws make it difficult for the
Commonwealth to intervene to create consistency.23 Although the Commonwealth
has attempted to initiate some consistency with their ‘model’ codes, the reality is
these codes can be amended to suit the needs of the user. For example, the Code of

22
23

Sociology and Anthropology 285-296. For further discussion and alternative views see
e.g., B Mukamuri, Local Environmental Conservation Strategies: Karanga Religion,
Politics an Environmental Control (1995) Environment and History 297-311
http://www.environmentandsociety.org/sites/default/files/key_docs/Mukamuri-13.pdf.
Alex Bruce, Animal Law in Australia: An Integrated Approach (LexisNexis, 2012) 74-75.
See generally, ibid.
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Accepted Farming Practice for the Welfare of Cattle24 provides that the basic needs
of cattle for adequate food, water, air, shelter, comfort and freedom to move and
express normal behaviour patterns must be met.25 However, the Code also allows
the use of electric goads to move cattle. 26 It is therefore difficult to identify a
regulatory strategy that is consistent between the Commonwealth and states and
between the states and territories, at local level. 27 The inconsistencies make it
difficult for animals to be protected at the federal level.

That is not to say there is no positive future for animal welfare in Australia and the
possibility of change to improve welfare protections, which could be extended to wild
animal welfare. In the case of Australian Broadcasting Corporation v Lenah Game
Meats [2001] HCA 6 (Lenah Game Meats), 28 His Honour Justice Kirby stated that
animal welfare issues are legitimate matters of public debate in Australia and include
concerns about the export of animals. His Honour referred to the importance of
being in a democratic society so that public debate could drive and stimulate effective
change that turns on the conscience of human beings:

24

25

26
27
28

Victorian Government, Code of Accepted Farming Practice for the Welfare of Cattle (24
October 2017) Agriculture Victoria http://agriculture.vic.gov.au/agriculture/animalhealth-and-welfare/animal-welfare/animal-welfare-legislation/victorian-codes-ofpractice-for-animal-welfare/code-of-accepted-farming-practice-for-the-welfare-ofcattle.
Ibid.
Ibid.
Bruce, above n 22, 76.
Australian Broadcasting Corporation v Lenah Game Meats [2001] HCA 6.
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The concerns of a governmental and political character must not be narrowly
confined. To do so would be to restrict, or inhibit, the operation of the representative
democracy that is envisaged by the Constitution. Within that democracy, concerns
about animal welfare are clearly legitimate matters of public debate across the
nation. So are concerns about the export of animals and animal products. Many
advances in animal welfare have occurred only because of public debate and political
pressure from special interest groups. The activities of such groups have sometimes
pricked the conscience of human beings.

Parliamentary democracies, such as Australia, operate effectively when they are
stimulated by debate promoted by community groups. To be successful, such debate
often requires media attention. Improvements in the condition of circus animals, in
the transport of live sheep for export and in the condition of battery hens followed
such community debate. Furthermore, antivivisection and vegetarian groups are
entitled, in our representative democracy, to promote their causes, enlisting media
coverage, including by the appellant.29

In Australian case law, as was held in the case of Commonwealth of Australia v
Tasmania (1983) 158 CLR 1 (Tasmanian Dam case),30 Australia has the power under s
51(xxix) of the Constitution to effectively stop activities within a state based on
Australia’s international obligations. As held by the majority, to stop the dam being
built, the area protected under international law needed to be incorporated into
domestic law.

29

30

Ibid 217, 218.
Commonwealth of Australia v Tasmania (1983) 158 CLR 1.
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The Court held that:

Dangers such as those of acid rain, radioactive fallout, destruction of the forests and
extinction of many plant and animal species indicate that the preservation of the
world's cultural and natural environment is dependent upon international
cooperation and international concern.31

The case could hold significance in Australia to be able to protect wild animals and
make provision for rethinking wild animal welfare needs especially if international
obligations exist and Australia has incorporated those obligations into law. The
Tasmanian Dam case32 shows that Australia has the power, at the federal level, to
legislate for matters which would include the ability to stop certain activities,
provided they are within Australia’s international obligations. The case also shows
why it is important for animal welfare and conservation to be considered within one
legal framework so that decisions about environmental conservation include
discussion about the welfare of the wild animals affected.

The external affairs power can and does extend to the preservation of endangered
species under s 51(xxix) of the Constitution. As held by the Court in the case of New
South Wales v Commonwealth (1975) 135 CLR 337 (Sea and Submerged Lands case):33

31
32
33

Ibid [50] (Murphy J).
Commonwealth of Australia v Tasmania (1983) 158 CLR 1.
New South Wales v Commonwealth (1975) 135 CLR 337.
291

Chapter Six
Wild Animal Welfare – Current Legislative and Policy Lacunae

External affairs may also be internal affairs; they are not mutually exclusive. For
example, control of traffic in drugs of dependence, diplomatic immunity,
preservation of endangered species and preservation of human rights may be
external affairs as well as internal.34

If the federal government were persuaded that animal welfare should be thought of
as a federal obligation by virtue of environmental obligations derived from
international obligations, such as those set out in the Convention of Biological
Diversity, courts would be able to make judgments about animal welfare within the
parameters of the Constitution. As the objective of the Convention is to conserve
biological diversity, and as wild animal welfare could be recognised as part of Earth’s
biological diversity, protections would be available through environmental
obligations.

Following philosophical approaches to animal welfare, such as the utilitarian theory,
protecting wild animals through their welfare will become paramount. To conserve
biological diversity and animal species living within the environment would be a
utilitarian approach to protecting wild animals. If protecting wild animals becomes
paramount, this will be driven by the philosophy of equal moral consideration. Equal
moral consideration philosophy suggests that depending on an animal’s capacity and

34

Ibid [20].
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ability to suffer, then if at risk of the greatest suffering, it ought to be protected.35
For example, animals in the wild have no alternative than to live within their natural
environment. If humans allow natural environments to be taken, fragmented or
destroyed all together, wild animals are likely to suffer. This is because their food
sources are decreased and their ability to live within family groups without
encroaching on other rival groups or predators is reduced.

The Commonwealth can make laws in relation to wild animals under s 51(x) of the
Constitution, the fisheries head of power, with respect to fisheries outside ‘territorial
limits’. In the case of Bonser v La Macchia [1969] HCA 31 (Bonser)36 the relevance of
understanding jurisdiction between the Commonwealth and states in determining
territorial limits is discussed.

The case states that territorial limits are to be

interpreted as being ‘equivalent to the Imperial ‘territorial sea’ of three nautical miles
from the low water mark.’37 The defendant had submitted that, at that time, the
constitutional power with respect to fisheries was limited to fisheries in waters within
three nautical miles of the Australian coast.38 However, management of fisheries is
shared between the Commonwealth and the states and unless agreements are in
place the states are responsible for laws relating to marine life within waters ‘inside
three nautical miles’ and the Commonwealth for seas between ‘three and 200

35

36

37
38

See e.g., Jeremy Bentham, A Utilitarian View http://www.animal-rightslibrary.com/texts-c/bentham01.pdf (accessed 25 July 2017). See also Peter Singer,
Equality for Animals? http://www.utilitarian.net/singer/by/1979----.htm (accessed 25
July 2017).
[1969] HCA 31; (1969) 122 CLR 122.
Gerry Bates, Environmental Law in Australia, (LexisNexis, 7th ed, 2010) [5.29].
Bonser v La Macchia [1969] HCA 31 [5].
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nautical miles offshore’.

39

The Constitution also gives the Commonwealth

responsibility for trade and commerce (s 51(i)) and external affairs (s 51(xxix)),
including international agreements.

The responsibility therefore covers the

Commonwealth’s ability to make laws with respect to ‘live import and export of
native exotic and domestic animals’40 under the trade and commerce power.41

With the powers afforded by the Constitution, the Commonwealth has enacted the
EPBC Act. Section 303 of the Act gives the Commonwealth the role in overseeing
animal welfare standards in relation to wildlife imports and exports. The EPBC Act
also allows for the protection of welfare of certain wild animal species under s 303GP.
It creates an offence of cruelty against animals involved in import and export. In its
current form, the Act arguably may not be the ideal way to recognise strong welfare
protections, because it is limited to import and export. However, the Act does
provide a precedent and platform to build on in terms of animal welfare
frameworks.42

In the case of International Fund for Animal Welfare v Minister (2005) 41 AAR 505
(IFAW case)43 before the Administrative Appeals Tribunal, a good example is provided
of the difficulties associated with the restrictions placed on the courts and tribunals

39

40

41
42

43

See further Commonwealth of Australia, Maritime Boundary Definitions (22 May 2015)
Geoscience Australia http://www.ga.gov.au/scientifictopics/marine/jurisdiction/maritime-boundary-definitions.
Peter Sankoff and Steven White (eds) Animal Law in Australasia (Federation Press, 2009)
381.
Commonwealth of Australia Constitution Act 1900 (Cth) s 51(i).
Sankoff and White, above n 40, 381.
International Fund for Animal Welfare v Minister (2005) 41 AAR 505.
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because of the varying legislative regimes between Commonwealth, state and local
governments.

The case involved the Administrative Appeals Tribunal deciding

whether to issue an import permit under the EPBC Act. The Tribunal held that:

We must determine whether import permits should be issued. That is our statutory
obligation. We note that the test does not relate to the future but to the present
and does not relate to the way the elephants will in fact be managed, confined and
care for but to whether the facilities are adequate. This is how we have approached
our task while recognising that the presence of facilities which are adequate cannot
be addressed in a vacuum ... Nonetheless, we note that State and Territory legislation
will be relevant to the conditions under which the animals are actually kept.44

At state and territory level, as can be seen from the decision in the case of
Department of Local Government & Regional Development v Emanuel Exports Pty Ltd
et al (Magistrates Court of Western Australia (Criminal Jurisdiction) 8 February 2008)
(Emanuel Exports),45 the ability for courts to be able to adequately enforce animal

welfare law can be difficult when there are inconsistencies in the legislative
provisions. In the case of Emanuel Exports, the defendant was charged with three
offences under the Animal Welfare Act 2002 (WA) ss 19(1) and 19(3), namely whether
sheep were transported in a way likely to cause unnecessary harm, whether they
were confined in a manner likely to cause unnecessary harm and, further, whether

44
45

Ibid.
Department of Local Government & Regional Development v Emanuel Exports Pty Ltd et
al (Magistrates Court Western Australia (Criminal Jurisdiction) 8 February 2008).
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they were provided with proper food. The offences were relevant insofar as they
were committed in Australian territorial waters.

The defendant had argued that the portion of the Animal Welfare Act that was used
to charge the defendant was invalid under s 109 of the Constitution to the ‘extent
that it purports to regulate activities which are clearly authorised by Commonwealth
legislation’.46

As discussed by the Court, it is important to understand what Commonwealth laws
may be applicable to an offence. In this case, two Commonwealth Acts and one
Australian Export Standard 47 relevant to the export of livestock were applied, and
pursuant to the Australian Meat and Livestock Industry Act 1997 (Cth) certain licences
with conditions attached needed to be obtained by the exporter. The export licence
was subject to the mandatory animal welfare requirements, which are found in the
relevant state or territory animal welfare laws.

If the intent of the Commonwealth legislation is focussed on animal welfare similar
to that provided for in state and territory legislation, then there will be no
inconsistency so long as simultaneous compliance to both laws is possible and one

46

47

Ibid [143].
Namely, the Commonwealth of Australia Constitution Act 1900 (Cth), the Australian
Meat and Livestock Industry Act 1997 (Cth) and the Australian Livestock Export
Standards.
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law does not abrogate a right conferred by the other. 48 In the case of Emanuel
Exports, the Court held:

Certainly the Commonwealth regime is fairly detailed with respect to the conditions
applicable to live sheep subject to export, however it cannot be said to be
comprehensive and makes compliance with State animal welfare law a condition of
the grant of a licence. The intention appears to be to regulate the export of livestock,
to the extent that it forms part of the nation's export trade, is a significant source of
income to the economy, in the exercise of the Commonwealth's trade and commerce
power. The Commonwealth regime does however acknowledge the existence of
State animal welfare laws and requires compliance with relevant State animal
welfare law.49

The Court also held:

There is no evidence that the Commonwealth intends to regulate animal welfare
issues per se, or do so exclusively or exhaustively. Certainly it covers issues relevant
to animal welfare but that is within the context of export of live cargo such that it
relates to the safety of those on board ships and the integrity of cargo exported from
Australia.50

48

49

50

See further Department of Local Government & Regional Development v Emanuel
Exports Pty Ltd et al (Magistrates Court Western Australia (Criminal Jurisdiction) 8
February 2008) [148].
Ibid [202] (Crawford SM).
Ibid [192] (Crawford SM).
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The Court stated that, although the Commonwealth regime with respect to live
exports was fairly detailed, it was not comprehensive and continued to maintain the
intention to regulate the export, to the extent it forms part of the export trade.51 The
Court acknowledged that the Commonwealth regime recognised the existence of
state animal welfare laws and required compliance with those state laws.

The Court held that the elements of charge one were established and were proven
beyond reasonable doubt. Although the charge was proven, the Court held that the
exporters should be acquitted because the Act was overridden by the
Commonwealth legislation allowing live exports. Charge two, whether the sheep
were confident in a manner likely to cause unnecessary harm, and charge three,
whether the sheep were provided with proper food, were not proven and were
dismissed. The case was not appealed by the state authorities.

Although the charges were dismissed the case demonstrates the capacity the federal
government could have in implementing stronger animal welfare laws should they
choose to do so.

However, jurisdictional issues become a consideration when the interests of animals
are not represented in court, and rather, the crime of animal cruelty against the state,

51

See further ibid [202].
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and not the crime in opposition to the animal’s own interests.52 If animals were able
to become recognised as victims of crime, in a similar vein to that of humans, then
this would alleviate any concern of interests not be represented in court per se and
would also provide the animal with additional protections.53 For example, as human
victims of crime currently have recourse to compensation or financial assistance
through the victims of crime compensation scheme,54 similarly animals would be able
to have rights protected through welfare charters 55 and perhaps be able to be
provided with adequate rehabilitative care and treatment, particularly costs involved
in wildlife rehabilitation if the damage is sustained to habitats.

While the present state laws may make it more identifiable for animals covered under
anti-cruelty legislation to be offered potential protections as ‘victims’ if changes were
to be made, extending this to wild animals may require a special classification
particularly for wild animals who suffer from loss at significant rates as a result of
habitat destruction. While it is possible to see the damage suffered through cruelty
crimes on animals, particularly if treatment has been necessary through vets or if an

52

53
54

55

Andrew N. Ireland Moore, Defining Animal as Crime Victims (2005) 1 Journal of Animal
Law 91, 91-108
https://www.animallaw.info/sites/default/files/jouranimallawvol1_p91.pdf.
See generally, ibid.
See e.g., Victims Rights and Support Act 2013 (NSW), Victims of Crime Act 2001 (SA),
Victims of Crime Assistance Act 1996 (Vic), Victims of Crime Act 1994 (WA), Victims of
Crime Assistance Act 2009 (Qld), Victims of Crime Assistance Act (NT), Victims of Crime
Compensation Act 1994 (Tas).
See e.g., New South Wales Government, Charter of Victim Rights (2017) Department of
Justice
http://www.victimsservices.justice.nsw.gov.au/Pages/vss/vs_victims/VS_victimsrightsch
arter2.aspx.
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animal is required to be euthanised because of its injuries, the damage to an animal
through habitat loss is generally only quantifiable scientifically through the loss of the
species. It would be a consideration about whether this would be enough to support
a classification that the wild animal species is a victim and whether the basis could be
found to be as a result of loss of habitat. If this was able to be substantiated, then it
is suggested that through the relevant sentencing provisions, penalties could be
increased to take into account the victim status of the animal in question and the
harm that has and is being suffered.56

6.3

Proposed amendments to state anti-cruelty law and federal
environmental law and change

There has been little amendment to the Prevention of Cruelty to Animals Act 1979
(NSW), the Animal Care and Protection Act 2001 (Qld) and the EPBC Act since their
enactment, specifically in relation to wild animals. The amendments over the last ten
to fifteen years have focussed on stock animals,57 tail docking,58 restriction on fowl59
and pig keeping,60 prosecutions61 and powers of inspectors,62 and repeal prohibitions

56
57

58
59

60

61
62

The possible consequences of such a change are further explored in chapter seven, 7.3.
See e.g., Prevention of Cruelty to Animals Amendment (Stock Animals) Bill 2015 (NSW).
See e.g., Prevention of Cruelty to Animals Amendment (Tail Docking) Bill 2004 (NSW).
See e.g., Prevention of Cruelty to Animals Amendment (Restrictions on Fowl Keeping)
Bill 2015 (NSW).
See e.g., Prevention of Cruelty to Animals Amendment (Restrictions on Pig Keeping) Bill
2014 (NSW).
See e.g., Prevention of Cruelty to Animals Amendment (Prosecutions) Bill 2007 (NSW).
See e.g., Prevention of Cruelty to Animals Amendment (Powers of Inspectors) Bill 2016
(NSW).
300

Chapter Six
Wild Animal Welfare – Current Legislative and Policy Lacunae

on the use and operation of game parks.63 However, the recent amendment history
and the proposals made in this thesis will change their character and influence their
impact on wild animal protection. Notwithstanding this, an issue remains about the
effectiveness of enforceability of legislation that includes objectives about a ‘person
being in charge of an animal’ where it is suggested that wild animals could not fall
within this space because when they are ‘in the wild’ in their natural environments
they do not have a person categorically classified as ‘in charge’ of them.

The Prevention of Cruelty to Animals Act 1979 (NSW) objectives are:

(a) to prevent cruelty to animals, and

(b) to promote the welfare of animals by requiring a person in charge of an animal:

(i) to provide care for the animal, and
(ii) to treat the animal in a humane manner, and
(iii) to ensure the welfare of the animal.64

However, while it is recognised that certain powers are given to states and territories
and the Commonwealth over wild animals,65 it is suggested that this power does not
extend to the clear intent of the objectives of the Act, particularly having regard to

63

64
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See e.g., Prevention of Cruelty to Animals Amendment (Repeal of Game Park
Prohibitions) Bill 2015 (NSW).
Prevention of Cruelty to Animals Act 1979 (NSW) s 3.
See e.g., the Fauna Conservation Act 1974 (Qld) and the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) (EPBC Act).
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the matters discussed in the case of Yanner v Eaton (1999) 201 CLR 351 (Yanner)66
which suggest that wild animals, because of provisions in legislation, remain outside
the possession of, and beyond disposition by, humans.67 Further, the Animal Care
and Protection Act 2001 (Qld) makes it clear the Act does not apply to the state for
an animal because it is ‘a protected animal or animal in the wild under the Nature
Conservation Act 1992’ (Qld) and ‘the property of the State under that Act, another
Act or the common law.’68

Notwithstanding this, the past proposed legislative amendments in New South Wales
have recognised a commitment to the welfare of animals generally;69 for example,
legislation has been amended to protect dogs from tail docking. 70 Although tail
docking may have started over a hundred years ago, community expectations change
and it has been said that inhumane practices must be challenged in a society that
constantly re-evaluates laws. 71 Parliamentary Secretary Member Graham West
during his introduction that the Prevention of Cruelty to Animals Amendment (Tail
Docking) Bill 2004 be moved a second time, specifically noted that:

66
67
68
69
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71

Yanner v Eaton (1999) 201 CLR 351.
Ibid.
See Animal Care and Protection Act 2001 (Qld) s 6.
See e.g., comments made by Mr Graham West during the Second Reading Speech of the
Prevention of Cruelty to Animals Amendment (Tail Docking) Bill 2004
https://www.parliament.nsw.gov.au/bill/files/3082/A2404.pdf and comments made by
Mr David Harris during the Second Reading Speech of the Prevention of Cruelty to
Animals Amendment Bill 2009 (NSW)
https://www.parliament.nsw.gov.au/bill/files/1389/LA%208809.pdf.
See e.g., comments made by Mr Graham West during the Second Reading Speech of the
Prevention of Cruelty to Animals Amendment (Tail Docking) Bill 2004 (NSW) that tail
docking is a procedure that is unnecessary and inhumane
https://www.parliament.nsw.gov.au/bill/files/3082/A2404.pdf.
Ibid.
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This prohibition, if introduced, will show the continuing respect for dogs and other
animals as much-loved companions and family pets. It will also demonstrate that
dogs are not just objects to be bought and sold, disposed of, euthanised, mistreated,
exploited, or surgically modified at will. The arguments supporting the tail docking of
dogs are ethically unconvincing and do not accord with the contemporary status of
companion animals in our country. In the words of George Bernard Shaw, "The worst
sin towards our fellow creatures is not to hate them, but to be indifferent to them:
that's the essence of inhumanity." This bill demonstrates the Government's
commitment to both protecting the welfare of animals and upholding contemporary
community values.

Member for Wyong, Mr David Harris, in his debate in 2009 about amendments to the
cage requirements for layer hens noted that the legislation also provides for
protection of animals used or kept for commercial purposes, and suggested
amendments were to allow higher penalties under the Animal Trades Codes of
Practice.72 He also noted that, at that time, there was no penalty for persons not
complying with an inspector’s notice relating to the care of an animal and this was
inconsistent with a ‘commitment made by the Primary Industries Ministerial Council
to standardise animal welfare legislation in all jurisdictions.’73

72

73

See e.g., comments made by Mr David Harris during the Second Reading Speech of the
Prevention of Cruelty to Animals Amendment Bill 2009 (NSW)
https://www.parliament.nsw.gov.au/bill/files/1389/LA%208809.pdf.
Ibid.
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In 2012, a round table briefing about amendments to the Queensland Animal Care
and Protection Act 2001, took place regarding traditional hunting practices. While
the Animal Care and Protection and Other Legislation Amendment Bill 2012 was
focussed on bringing the legislation into line with other states and territories to
remove exemptions from cruelty for traditional hunting, the round table discussion
also raised particular points about the connection between the Act with other
legislation.

It was recognised that the Animal Care and Protection Act 2001 (Qld) was to apply to
native title holders and the amendments were intended to apply to traditional
owners in the same way that they applied to non-traditional owners who control pest
and feral species. The way it was intended to apply was that it be a defence to
prosecution if certain animals were killed in such a way as to cause the least amount
of pain as is reasonable to the animal. The round table discussion reinforced that
persons dealing with animals under the Nature Conservation Act 1992 (Qld) were also
subject to animal welfare obligations under the Animal Care and Protection Act 2001
(Qld). It is suggested that the connection between people having an obligation under
animal welfare legislation and other legislation dealing with animals to protect animal
welfare opens a path to strengthen welfare protections for wild animals.

Quandamooka Yoolooburrabee Aboriginal Corporation Member Mr Mark Jones
noted concerns about the possible amendments, he expressed concerns about issues
that were not being addressed by the proposed amendments:
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… There are some other factors that create cruelty to animals and I do not see that
being addressed at all and I hope you guys start to take it on board: plastic bags,
fishing lines, fishing nets, boast, vessel strikes, starvation due to habitat loss caused
by land destruction …’74.

It is also noted that in February 2005 during previous questions on notice about the
Animal Care and Protection Act 2001, Minister for Primary Industries and Fisheries,
Mr Heinrich Palaszczuk stated:

The government recognises that advances in scientific knowledge increase our
knowledge of animal welfare and that community attitudes and expectations about
the use of animals change over time. Animal welfare standards need to be able to
change to reflect new knowledge and changing community expectations.75

At the Commonwealth level, some of the amendments to the EPBC Act over the last
ten years have been focussed on bioregional plans, 76 control of power station

74

75

76

Agriculture, Resources and Environment Committee, Public Roundtable Briefing Animal Care and Protection and Other Legislation Amendment Bill Transcript of
Proceedings (27 June 2012) Parliament of Queensland
http://www.parliament.qld.gov.au/documents/Committees/AREC/2012/AnimalCareBill/
ACPOLAB-ProofTranscript270612.pdf#search=%22animal care and protection act%22.
Ibid.
See e.g., Environment Protection and Biodiversity Conservation Amendment (Bioregional
Plans) Bill 2011 (Cth).
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emissions,77 the Great Barrier Reef,78 invasive species79 and wildlife protection during
import and export.80 In 2015, a Commonwealth Bill was proposed, known as the
Environment Protection and Biodiversity Conservation Amendment (Bilateral
Agreement Implementation) Bill 2014 (Cth). Of particular relevance is the proposal
by Senator McKenzie, speaking in support of the Bill, to develop one system of
environmental protection controlled and managed by the states and territories,
rather than the Commonwealth.

Senator McKenzie argued that the federal

government was seeing only 400 of the 250,000 applications for approval decisions
on large coal mining and coal seam gas developments likely to have a significant
impact on water resources submitted each year, with the remainder being handled
by the relevant state or territory.81 She suggested that, as the numbers stood, the
applications would therefore be better managed by the states and territories.
Senator McKenzie further suggested that environmental standards and integrity
would not be sacrificed by the proposal.
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See e.g., Environment Protection and Biodiversity Conservation Amendment (Control of
Power Station Emissions) Bill 2008 (Cth).
See e.g., Environment Protection and Biodiversity Conservation Amendment (Great
Barrier Reef) Bill 2013 (Cth).
See e.g., Environment Protection and Biodiversity Conservation Amendment (Invasive
Species) Bill 2002 [2004] (Cth).
See e.g., Environment Protection and Biodiversity Conservation Amendment (Wildlife
Protection) Bill 2001 (Cth).
Second Reading Speech, Environment Protection and Biodiversity Conservation
Amendment (Bilateral Agreement Implementation) Bill 2014 (Cth) 6667
http://parlinfo.aph.gov.au/parlInfo/download/chamber/hansards/342ee1bf-80ed-47f9-849278b3fc879ded/toc_pdf/Senate_2015_09_14_3662_Official.pdf;fileType=application%2Fpdf#sear
ch=%22chamber/hansards/342ee1bf-80ed-47f9-8492-78b3fc879ded/0135%22.
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However, Senator McLim, speaking in opposition to the Bill, suggested that what the
government was actually proposing was to:

… hand the power to protect the precious places of Australia—the ecologies and all
of the creatures and plants that rely on those ecologies—over to state and territory
governments, who, quite frankly, have an absolutely appalling record of
environmental protection.82

Senator McLim referred to the Tasmanian pulp mill example, stating that:

… Gunns are in administration at the moment, and I am very pleased about that.
When they were a publicly listed company they submitted their proposal for a toxic
pulp mill in the beautiful Tamar Valley in northern Tasmania. They submitted it to
the peak planning authority in Tasmania, then known as the Resource Planning and
Development Commission—now known, I should state for completeness of the
record, as the Tasmanian Planning Commission. The then Resource Planning and
Development Commission undertook a reasonably comprehensive, it has to be said,
assessment of Gunns Limited's pulp mill. However, it became clear towards the end
of that process—this information became public because I put in freedom of
information requests to the RPDC—that they were moving towards a finding that
Gunns Limited's pulp mill proposal was 'critically non-compliant', as stated by the
RPDC.

82

Ibid 6671.
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What happened then? The head of the Department of Premier and Cabinet made a
phone call to Gunns Limited. They tipped Gunns Limited off that the RPDC was in the
process of concluding that Gunns Limited's pulp mill proposal was critically noncompliant. We then had some toing and froing between senior levels of
government—by that, I mean then Premier Paul Lennon and the then CEO of Gunns
Limited, John Gay. As a result, the project was ripped out of the hands of the RPDC
and instead subjected to an extremely dodgy, extremely unacceptable parliamentary
approvals process.83

Senator McLim remained concerned that comprehensive and adequate
environmental assessments could not be trusted to be conducted within states and
territories without significant oversight, in situations of high political interest.84

Although the Bill lapsed in prorogation on 17 April 2016,85 it is suggested that the
proposed amendment could have brought practical benefit when considering the
number of applications received. However, whether problems will arise in a wild
animal welfare argument for inclusion in environmental law, when states and
territories remain able to make and enforce their own environmental protection
laws, is open for debate.

It raises a question about whether under bilateral

agreements between states and territories, wild animal protection would remain
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Ibid 6671.
Ibid 6672.
Parliament of Australia, Environment Protection and Biodiversity Conservation
Amendment (Bilateral Agreement Implementation) Bill 2014 (Cth) Summary
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/
Result?bId=r5231.
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consistent with the current status quo. It is suggested that full harmonisation would
be necessary to prevent any ambiguity and inconsistency. The issue with such an
approach is whether wild animals would be afforded strengthened welfare
protections through state and territory laws, or through one federal law.

To consider this issue in more detail, the relevance of the EPBC Act is useful to drive
a preferred approach to wild animal welfare protections. Comparing the Court’s
analysis of the relevant provisions of the National Parks and Wildlife Act (NSW) to the
EPBC Act, as outlined in chapter five of this thesis,86 it is clear that the purpose of the
EPBC Act is, relevantly, to provide for the protection of the environment, promote
ecologically sustainable development through conservation and ecologically
sustainable use of natural resources and to promote the conservation of biological
diversity.87 Therefore a cautious approach should be adopted in the face of scientific
uncertainty and the potential for serious or irreversible harm to the environment.88
While the EPBC Act clearly makes reference to the precautionary principle and
therefore its application is readily apparent, in the absence of express provisions in
legislation, the subject matter, scope and purpose of the Act will be relevant to
determine whether a cautious approach in the protection of fauna or flora should
apply.89
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See further, chapter five, 5.4.2.
EPBC Act s1(a)-(c).
See generally, Leatch v National Parks and Wildlife Service (1993) 81 LGERA 270.
Ibid 275.
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Further to the discussion in chapter five 90 of this thesis, notably about the
precautionary principle and its application in the case of Leatch v National Parks and
Wildlife Service (1993) 81 LGERA 270 (Leatch),91 the Court also held that:

Application of the precautionary principle appears to me to be most apt in a situation
of a scarcity of scientific knowledge of species population, habitat and impacts.
Indeed, one permissible approach is to conclude that the state of knowledge is such
that one should not grant a licence to "take or kill" the species until much more is
known. It should be kept steadily in mind that the definition of "take" in s5 of the Act
includes disturb, injure and a significant modification of habitat which is likely to
adversely affect the essential behavioural patterns of a species. In this situation I am
left in doubt as to the population, habitat and behavioural patterns of the Giant
Burrowing Frog and am unable to conclude with any degree of certainty that a licence
to "take or kill" the species should be granted.92

It is suggested that for the welfare of wild animals to be protected in environmental
law, the Court’s decision in Leatch93 is important for two reasons. First, it reiterates
that animals can be impacted by habitat fragmentation and goes further to suggest
that habitat fragmentation may cause disturbance to individual animals from noise
and light. It suggests the possibility of harm being indirectly committed against

90
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See further, chapter five, 5.4.2.
Leatch v National Parks and Wildlife Service (1993) 81 LGERA 270.
Ibid 284 (Stein J).
Ibid.
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animals due to developments. If harm can be committed against animals by habitat
disturbance, then it is suggested that welfare protections ought to apply.

Secondly, the case outlines that it is not a sufficient reason to grant a licence to ‘take
or kill’ an animal when there is evidence to suggest the animal species may be unlikely
to survive due to circumstances separate from which the grant of licence is intended.
Although the defendant tried to argue that the long-term viability of the species was
questionable, the Court did not use this as a measure against which to determine
whether a cautious approach should not apply. Therefore, the findings of the case
suggest that animals already vulnerable because of questionable long-term viability
should not be disadvantaged and afforded less protection because of their viability
status. The listing of endangered and threatened species in the EPBC Act provides
some additional protections to those defined animals; however, it is suggested that
adding welfare considerations will protect animals from harm as well as their viability.

While the Constitution does not expressly refer to animal welfare protections, it
appears that the Australian courts and the Commonwealth are prepared to interpret
the Constitution in a positive way that fulfils legal responsibilities that Australia has
at an international level.

This appears to be the interpretation that the

Commonwealth took in before the WTO in respect of Australia’s salmon import
restriction measures (Australia – Measures Affecting Importation of Salmon) 94

94

Appellate Body Report, Australia – Measures Affecting Importation of Salmon, WTO Doc
WTO/DS18/AB/R, AB-1998-5 (20 October 1998).
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(Salmon case). In the case of Salmon, 95 Australia’s interpretation of scientific
principles and sufficient scientific evidence (such as that under art 2.2, 5.1 and 5.2 of
the SPS Agreement) was to acknowledge that imported salmon could no longer be
considered under a process of simplified comparisons. Rather, scientific principles
applied to each situation needed to be evaluated as their own measure and not as a
one size fits all approach. This approach was to ensure an appropriate level of
protection against the risk associated with a particular disease, including in relation
to differences of prevalence in different species or regions.96

In the case of Salmon, Australia contended that:

the Panel failed to properly assess, in its consideration of the evidence before it,
whether Canada had discharged its burden of proof in relation to Articles 5.1, 5.5 and
5.6 of the SPS Agreement. In particular, Australia asserts that Canada failed to raise
a prima facie presumption on the following claims: that the SPS measure at issue is
not based on a risk assessment; that the different situations the Panel examined are
comparable on a scientific basis; that the SPS measure is unjustified; that there is a
causal connection between the arbitrary or unjustifiable distinction in levels of
sanitary protection and resultant discrimination or disguised restriction on
international trade; that there are alternative measures available which are

95
96

Ibid.
Ibid [48].
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economically and technically feasible; and that at least one of these alternative
measures could meet Australia's appropriate level of protection.97

…

According to Australia, the Panel imputed an incorrect meaning to the term "risk" in
identifying the existence of "different situations" and in finding the existence of
"arbitrary or unjustifiable distinctions" in the levels of protection applied in those
different situations. The Panel thereby erred in confining its examination of
"different situations" to the risk of introduction of disease agents. On the basis of the
definition in paragraph 4 of Annex A of the SPS Agreement, the "risk" to be examined
is not either the risk of entry, establishment or spread or the risk of the associated
biological and economic consequences but the risk of entry, establishment or spread
of disease and the associated biological and economic consequences.98

The interpretation is evident that when there has been, or is likely to be, an
environmental impact, then environmental protections in the Constitution can be
used to lessen or avert any further impacts. The provisions that allow the courts and
the Commonwealth Government to implement actions to avoid negative
environmental impacts may have a flow-on effect that protects some wild animals,
particularly those defined as endangered or vulnerable species.99
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See Bates, above n 37, 99.
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Lee Godden and Jacqueline Peel suggest that the Australian judiciary has been known
to be fairly conservative in its treatment of the precautionary principle because some
judges have given an interpretation that decision-makers must act with caution,
while other judges seem hostile. 100 They suggest the courts have questioned the
precautionary principle’s utility and criticised the potential to create interminable
forensic argument, as was discussed in the case of Nichols v Director General of
National Parks (1994) 84 LGERA 397 (Nichols).101 But as Godden and Peel point out,
in a few cases judges have been bold rather than timid in their application and
interpretation of the precautionary principle.102

For example, in the case of Conservation Council of SA Inc v Development Assessment
Commission and Tuna Boat Owners Association [1999] SAERDC 86 (Tuna Boat
Owners),103 the Environmental Resources and Development Court104 held that there
was not enough information about uncertainties to invoke the precautionary
principle because there were limited amounts of information available about possible
ecosystem changes as a result of the tuna farms. 105 Therefore, given the gaps of
knowledge available about the environmental impacts, the Court favoured an
adaptive management approach and imposed conditions which would require
farmers to adopt appropriate management methods to avoid or minimise the

100

See generally, Lee Godden and Jacqueline Peel, Environmental Law (Oxford University
Press, 2010).
101
Nichols v Director General of National Parks (1994) 84 LGERA 397, 419.
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See generally, Godden and Peel, above n 100, 248-250.
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Owners Association [1999] SAERDC 86.
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environmental impacts which might result from tuna fishing and that could be
amended as the need arose.

However, the Court first had to deal with a jurisdictional question. The second
respondent asserted that the proposed tuna farm’s geographical area meant that
tuna farming activities could not constitute a ‘development’ within the meaning of
the Development Act 1993 (SA). The Development Assessment Commission asserted
that the proposal was a development on the basis that it was both ‘building work’
and ‘a change in the use of land. In accordance with the Act, a proposal would
constitute a development if it was ‘building work’ and ‘a change in the use of the
land’. 106 The Court held that, while the temporary affixed tuna cages were not
building work,107 they would prevent the use of the ‘land’108 (the sea bed under the
temporary affixed tuna cages) by any other person, and this was sufficient to
constitute a change in the use of the land.109 Therefore, the proposal constituted a
development.

The interpretation of the jurisdictional question is relevant because it suggests that,
along with the precautionary principle being a factor for decision-makers to consider
as to whether a proposed development should occur, careful consideration ought to
be given as to whether the proposal is defined as a development. If alterations to
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Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86 [1].
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Commission and Another [2000] SASC 238.
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land are not defined as a development, for example removing trees and leaving the
land in its cleared state that did not constitute a change in the use of the land, then
the precautionary principle will not be a factor considered because no application
phase for a development would apply. However, it is suggested that if the welfare of
wild animals were able to be a factor in decision-making about any alterations made
on land space generally, whether or not a ‘development’ was also being proposed,
then it would be irrelevant whether the proposal was defined as a development. On
this principle, if land is cleared and then capped to prevent erosion, the initial land
clearance would need to consider wild animal welfare before the clearing occurred.
This is because any potential land alteration that could potentially harm animals
would have to be considered with adequate welfare protections in mind.

Godden and Peel also suggest there are still inconsistencies and unknowns in that the
exercise of caution has a broad range of precautionary measures as decided by the
cases that have so far come before the courts.110 Examples of inconsistencies include
waiting for further information before acting, and allowing certain developments
subject to monitoring.111 It may also include accepting that certain risk management
measures are sufficient to overcome any environmental threat.112 These vast and
wide-ranging approaches continue to leave uncertainties and inconsistencies under
the EPBC Act and associated legislation. Notwithstanding the potential for wild
animal welfare to be more specifically detailed and considered in environmental law,
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any changes to be made in environmental law will depend on the current objectives
of environmental law and the policy agendas of the government at the time.

Some research has shown that although the EPBC Act lists threatened species,
defining them as such does not necessarily stop impacts on threatened species by
human developments. 113

The EDO Report, ‘Assessment of the adequacy of

threatened species and planning laws’, undertaken in 2012 and updated in 2014114
found that planning laws in Australian jurisdictions are broadening the national
standards between state and national laws. The Report proposes this may result in
worse outcomes for threatened species.115 It is suggested that the Report assists to
demonstrate that wild animal welfare is not clearly addressed in law because of a
missing link between anti-cruelty legislation that is more adaptable and enforceable
towards domestic animals, and environmental law which protects wild animals but
generally only insofar as they form part of the environment or are already defined at
risk because they are classified as being vulnerable, threatened or endangered.

6.4

Missing link for wild animal welfare protections

There is a missing link between anti-cruelty legislation and environmental law, where
wild animal welfare protections are missing. On the one hand, there are anti-cruelty
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See further, Australian Network of Environmental Defender’s Offices Inc (ANEDO),
‘Assessment of the adequacy of threatened species and planning laws’ (Report
commissioned by the Places You Love Alliance Updated September 2014).
114
See generally, ibid.
115
Ibid.
317

Chapter Six
Wild Animal Welfare – Current Legislative and Policy Lacunae

laws that include wild animals, although case law tends to show that prosecutions
focus on offences committed against domestic animals more readily. On the other
hand, there is environmental law and protections for wild animals through the EPBC
Act, legislation relevant to nature conservation, such as Nature Conservation Act
1992 (Qld), and legislation relating to pest species such as the Game and Feral Animal
Control Act 2002 (NSW). While pest species are not the focus of this thesis, one
question that does remain is how pests are categorised and whether certain animals
are pests to a particular community of persons, or society as a whole.

Rather than attempt to develop new and untried legislative change to protect wild
animal welfare, an advanced proposition would be to improve the current laws in
place and develop them to establish stronger welfare protections. While the political
debate appears to acknowledge that all animals, and not just domestic animals,
require welfare protections, there are still propositions for wild animals that seem
too difficult to tackle. Current political debate raises a question about whether wild
animal welfare protections ought to be developed in a framework at the federal level,
particularly when it appears that the current aim for consistent animal welfare
protections is to keep, albeit possibly improve, the current status quo.

A starting point to improve current law in place would be to strengthen a legislative
connection between wild animal welfare and the environment and, therefore, a
connection with environmental law decision-making. If welfare of wild animals was
a consideration in both Commonwealth and state legislation, it is suggested that this
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would also negate some of the issues that arise with jurisdiction in terms of
enforcement.

If Commonwealth legislation protected welfare of wild animals,

animals would be protected in most places they reside, because if any state
legislation was inconsistent with the Commonwealth legislation, then the
Commonwealth legislation would take precedence.116

As held in the case of Tuna Boat Owners, 117 the precautionary principle was
interpreted as being developed to limit and minimise environmental damage in the
interests of all.118 It is suggested that ‘all’ includes both humans and animals, and that
animals’ interests are intended to receive equal recognition. The precautionary
principle is a principle of ecologically sustainable development.

Ecologically

sustainable development requires that natural resources of the Earth, including
fauna, be safeguarded for the benefit of present and future generations.

119

Ecologically sustainable development in the EPBC Act includes that the conservation
of biological diversity and ecological integrity should be a fundamental consideration
in decision-making.120
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See e.g., Commonwealth of Australia Constitution Act 1900 (Cth) s 109.
Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86.
118
Ibid [21].
119
Declaration of the United Nations Conference on the Human Environment (Stockholm
Declaration) UN Doc A/CONF.48/14/Rev1 (5-16 June 1972) 4 http://www.undocuments.net/aconf48-14r1.pdf.
120
EPBC Act s 3A.
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Animals are part of biological diversity and therefore conservation should be a
fundamental consideration in decision-making.121 It could be suggested that law has
been implemented in an attempt to protect wild animals in some way, such as by
minimising environmental damage through the conservation of biological diversity.
Legislation suggests, therefore, that animals, through the conservation of biological
diversity, ought to be protected from environmental damage.122 There are laws in
place that protect conservation of biological diversity; however, it is further
suggested that there is no reference in conservation of biological diversity laws to
protecting animals from cruelty,123 which may include causing an animal unnecessary
suffering.124

It is suggested that the principles that guide animal welfare law, namely the
recognised five freedoms,

125

ought to also apply in decision-making about

conservation of biological diversity. Legislation has been implemented that accepts
that some defined animals are not to be treated cruelly, which includes to be free
from hunger, thirst, discomfort, pain, injury or disease, are free to express normal

121

Ibid.
See generally, EPBC Act and Declaration of the United Nations Conference on the Human
Environment (Stockholm Declaration) UN Doc A/CONF.48/14/Rev1 (5-16 June 1972)
http://www.un-documents.net/aconf48-14r1.pdf. See also Conservation Council of SA
Inc v Development Assessment Commission and Tuna Boat Owners Association [1999]
SAERDC 86.
123
See e.g., Prevention of Cruelty to Animals Act 1979 (NSW) s 5.
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See e.g., Animal Welfare Act 1999 (NT) s 9.
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See generally, RSPCA Knowledgebase Australia, Five freedoms for animals (12 June 2009)
RSPCA http://kb.rspca.org.au/Five-freedoms-for-animals_318.html. The five freedoms
are freedom from hunger and thirst, freedom from discomfort, freedom from pain,
injury or disease, freedom to express normal behaviour and freedom from fear and
distress, are to help form the necessary framework to safeguard and improve welfare.
122
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behaviours and to be free from fear and distress. For example, the Animal Welfare
Act 1992 (ACT) when discussing crustaceans as an animal only specifies a live
crustacean intended for human consumption. The Prevention of Cruelty to Animals
Act 1979 (NSW), restrains the definition further by only including a crustacean at a
building or place where food is prepared or offered for consumption by retail sale.
The Animal Welfare Act 1999 (NT) specifies fish as an animal but only so far as a live
fish in captivity or dependent on a person for food. The Animal Care and Protection
Act 2001 (Qld) includes pre-natal and pre-hatched creatures in the last gestation or
development as an animal, which in turn opens the possibility for more animals to be
included under this definition as opposed to some states’ definitions. The Animal
Welfare Act 1985 (SA) includes fish as an animal, without restricting the definition to
require captivity akin to the Northern Territory legislation. The Prevention of Cruelty
to Animals Act 1986 (Vic) goes further and includes lobster, crab and crayfish in its
definitions of animal, and the Animal Welfare Act 2002 (WA) excludes fish altogether
from its definition of animal.

Legislation has also been implemented that protects biodiversity. 126 Therefore,
unless exemptions apply under legislation,127 it is suggested that the law intends to
protect wild animals not only through conservation of the animal species, but also
through protection of unnecessary suffering and cruelty. It is suggested, however,
that the connection between welfare protections and species conservation

126

127

See generally, the EPBC Act.
See e.g., Wild Dog Destruction Act 1921 (NSW).
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protection is not clear because a singular framework does not exist. This makes it
difficult for offences of cruelty or unnecessary suffering to be enforced.128

Analogous to uncertainties that threaten serious or irreversible environmental
damage, impacts on animals and their welfare should be considered uncertain in
similar circumstances. Therefore, using the guiding foundations of the precautionary
principle, it is suggested that any applicant or proponent of a development should
bear the onus to show that the development would meet the policy set out in
development plans129 and should take into account impacts on animals even if the
impacts on animals are not entirely clear at a scientific level. In such circumstances,
development plans would need to factor in animal welfare in order for the
precautionary principle to apply.

The precautionary principle contains actions that can be taken by developers.
However, it is suggested that the precautionary principle can still allow developments
to occur because it seeks to minimise risk, not prevent it. As held in the case of Tuna
Boat Owners,130 the developers were required to minimise harm or destruction of
marine predators such as seals, dolphins and birds, but there was no requirement to
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See e.g., Minister for Environment Heritage and the Arts v Lamattina [2009] FCA 753,
Mackenzie v Minister for Natural Resources, Mines and Water [2006] QLC 0057, R v
Dempsey [2002] QCA 45 and R v Boyle Indictment No 1909 of 2004 Sentence (17
December 2004).
129
Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86 [24].
130
Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86.
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prevent harm.131 As the precautionary principle is currently applied it does not go so
far as to protect wild animal welfare.

The case of Tuna Boat Owners132 also provides support for the argument that welfare
of wild animals can be considered under the application and enforcement of
environmental laws because of obligations under international agreements. The
Court noted that Australian government policy is to protect Australia’s
environmental, animal, plant and human health.133 The Court held that:

We received evidence to the effect that the Australian Quarantine Inspection Service
(AQIS) has carried out an import risk analysis which has concluded that imported
frozen pilchards do not constitute a risk. This analysis was in accord with the
obligations of AQIS to implement both Australian government policy to protect
Australia's environment, and animal, plant and human health, and Australia's
international obligations as a World Trade Organisation (WTO) member bound by
the Sanitary and Phytosanitary (SPS) Agreement … However, we do not accept that
the import risk analysis process is entirely consistent with the precautionary principle
approach to development, which is sought by the Development Plan. The process
under the WTO SPS Agreement which AQIS implements, is described by the
Agreement as being scientifically-based. It assumes that science is able to identify
risks, and concludes that where there is no evidence of a risk, there is no risk. The
evidence is that there is a significant lack of scientific information on disease in non-
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Ibid [26].
Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86.
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Ibid [31].
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salmonid marine finfish, and the susceptibility of Australia's native marine species to
exotic pathogens. It must be remembered that the AQIS import risk analysis was
developed pursuant to the Australian government's obligation under the SPS
Agreement to develop, adopt and enforce sanitary and phytosanitary measures in
accordance with the agreed framework so as to "minimize their negative effects on
(international) trade".134

Australian government policy supporting the protection of Australia’s environmental,
animal, plant and human health follows Australia’s international obligations as a WTO
member bound by the SPS Agreement.135

While the Court received evidence that the Australian Quarantine Inspection Service
(AQIS) was satisfied that imported frozen pilchards to be fed to the harvested tuna
did not pose a risk,136 the Court did not agree that there was no risk to the harvested
tuna. The Court held that the importation of the pilchards was inconsistent with the
precautionary principle. This was because the process by which the AQIS determined
whether a risk was posed, was inconsistent with the precautionary principle, because
it lacked significant scientific information about whether the imported pilchards
could cause disease to Australia’s native marine species.137
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Ibid.
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While the Court did not indicate what was meant by an ‘adaptive management
approach,’ it is suggested that certain licences 138 are not sufficient to manage
ecologically sustainable development in the future and therefore the precautionary
principle needs to be applied until such time as more information about concerning
environmental impacts becomes available.139 The Court held:

A licence granted pursuant to Section 53 of the Fisheries Act cannot be the means by
which the proposed development might be managed so as to be ecologically
sustainable in the future, as more information concerning environmental impacts of
the development becomes available … In addition, there is no power in the Fisheries
Act for the Minister to vary the conditions attached to a licence granted under
Section 53. Thus, in the future, were the proposed development to be approved, we
could see the fish farm operator granted a licence subject to conditions, which could
not be varied during the term of the licence which could be a period of as much as
ten years. Should a licence or lease be granted for a long period, the "adaptive
management" approach claimed to be presently available under the current practice
of the Minister, could not be implemented, under the present legislative provisions.
The imposition of conditions upon a fish farming licence or lease would then be open
to the same criticism as would a decision to impose management conditions upon
any development authorisation for the effective management of the environmental
impacts of tuna farming. Hence, in our view, a licence granted pursuant to Section

138
139

See e.g., Fisheries Act 1982 (SA) (now repealed) s 53.
Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86 [41].
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53 of the Fisheries Act cannot be the means of ensuring the ecologically sustainable
management of the proposed development.140

The discussion about an adaptive management approach in this case can aid wild
animal welfare in two ways. First, it outlines that the lack of information about
potential impacts is enough to be cautious and take a protective stance. Secondly,
because of the lack of information and gaps in knowledge about environmental
impacts, conditions were imposed that were able to be amended as conditions
became more obvious and information became available.

Philosophical underpinnings that drove the implementation of animal law, along with
Donaldson and Kymlicka’s argument about animal sovereignty, may aid in
protections for wild animal welfare in environmental legislation through the
application of the sovereignty principle.

Although there can be criticisms to

philosophical approaches to animal law, the morality suggestion is similar to that
offered by Singer in his equal consideration argument.

141

While the equal

consideration philosophy can be at odds with some critics 142 when there are still
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See e.g., Thomas Wells, The Incoherence of Peter Singer’s Utilitarian Argument for
Vegetarianism (24 October 2016) ABC Net
http://www.abc.net.au/religion/articles/2016/10/24/4562329.htm (accessed on 25 July
2017). See also Christine M Korsgaard, A Kantian Case for Animal Rights (2012)
http://www.people.fas.harvard.edu/~korsgaar/CMK.Animal.Rights.pdf (accessed 25 July
2017). See also Roger Scruton Writer and Philosopher (2015) http://www.rogerscruton.com/ (accessed 25 July 2017).
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marginalisations occurring in human societies, adopting at least a moral view to argue
for animal sovereignty may aid in Donaldson and Kymlicka’s argument.

Moral interests positioned in an argument for sovereignty may be strengthened by
placing welfare considerations in environmental law. This is because the sovereignty
argument could be extended to a view that not only do animals have sovereign rights
over areas, but also their welfare is an integral part of this connection. It is not
enough to suggest that sovereignty will protect animals and that animals can
collectively confront their own challenges. 143 As Donaldson and Kymlicka have
outlined, sovereignty could provide the framework 144 but it could be further
extended to strengthen protections for wild animals when human interventions or
boundary intrusions come into effect.145

It is suggested that an acknowledgement of animal sovereignty ought to incorporate
animal welfare provisions in environmental law, particularly through the EPBC Act.
Acknowledging animal sovereignty could improve wild animal welfare protections,
because sovereignty in international law is based on the recognition that those who
inhabit a certain land area hold ultimate authority over its jurisdiction and have rights
over that land which are not subject to interference by any other State.146 To extend
this to wild animals would be recognising, in law, that wild animals have legitimate
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Donaldson and Kymlicka, above n 141, 176.
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See generally, National Unity Government, Sovereignty Guidelines (2012) Alessandro
Pelizzon http://nationalunitygovernment.org/pdf/Sovereignty-Guidelines-AlessandroPelizzon.pdf (accessed on 24 July 2018).
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interests over the territory in which they live. Humans then wanting to use or occupy
that land will owe a duty to the animals having that interest. While it would be
difficult to argue for any financial benefit or just terms benefit for wild animals, it
could simply be recognition to allow them to inhabit their natural environments
without an anthropocentric domination by humans. If sovereignty can be recognised,
then it would be legitimate to argue that the animals’ welfare be a feature to
determine the extent to which humans can impact that territory.

Similar to companion animal legislation, if animal sovereignty was acknowledged,
there would also be a recognition that interactions between humans and wild animals
are increasing and therefore humans would owe animals the benefit of protection to
allow them to remain on their territory. Like current welfare law for example, that
is, law protecting domestic or companion animals, wild animals would be owed a duty
of care, which would factor in their right to be free from pain, suffering, hunger and
thirst and that may be occurring because of human activity encroaching on the land
areas they inhabit. This would be more in line with conservation of biological
diversity because taking into account welfare would add an extra step in protection
for wild animals that would assist in achieving a conservation status of biological
diversity through the particular wild animal in question.

Recognition at an international level that animals involved in areas such as trade are
owed some form of duty to protect their existence, supports an argument that if the
law is going to protect animals from threats, then encroachments on animal territory
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is one such threat. Similar to law implemented in Switzerland, like the Animal
Welfare Ordinance 2008 and the Hunting and Protection of Wild Animals and Birds
1986, for wild animals, to recognise that an animal’s dignity ought to be protected,
then there is evidence of possible human-animal relations heading towards a level
that is in better equilibrium for increasing interactions.

It is suggested that one challenge will be for Australia to take a more proactive stance
if relying on the precautionary principle as a means to avoid or cease certain activities
that may impact the environment and animals. If relying on scientific principles to
make decisions about impacts on the environment and animals, decision-making will
need to be made consistently to avoid a conflict with the precautionary principle, or
to proceed with caution, in the absence of scientific evidence. A challenge remains
that Australia applies the precautionary principle, at times relying on uncertainty as
being enough to avoid or cease activities, but then contradictorily relies on the notion
that scientific principles must be more certain for activities to be avoided or ceased.147

To recognise the welfare of animals in decision-making, under the guidance of the
precautionary principle, could take into account the need for particular animal
species to remain within their natural habitats. This would be on the basis that
animals under a sovereignty principle ought to be able to be free to live in the
environments to which they have a strong connection. However, inconsistencies in
the application of the precautionary principle may hinder any proposed

147

See e.g., Telstra Corporation Limited v Hornsby Shire Council [2006] NSWLEC 133.
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improvements to protections for wild animal welfare. While the application of the
precautionary principle may dictate a cautious approach in evaluating factors in
determining whether or not to grant an application, it is not the only factor and the
precautionary principle has been held as not to outweigh all other issues. 148 It
remains that public decision-makers often make decisions on applications and it is
their value judgements that consider the balance between environmental, social,
economic and other factors in deciding whether to approve an application.
Therefore, decision-making requires consistency before matters are placed before
the courts. Applying the precautionary principles, the Courts are likely to undertake
a common-sense approach, particularly if there is no clear guidance on how the
precautionary principle ought to apply. On this basis, consistent decision-making is
necessary.149

6.5

Concluding remarks

For wild animals in Australia there is a legislative missing link, which prevents strong
protections for their welfare. On the one hand there are laws in place aimed at
preventing animal cruelty. For example, it is an offence to cause an animal pain in
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Greenpeace Australia Ltd v Redbank Power Co Pty Ltd (1994) NSWLEC 178.
See generally, Deborah C Peterson, ‘Precaution: principles and practice in Australian
environmental and natural resource management’ (Paper presented at the 50th Annual
Australian Agricultural and Resource Economics Society Conference, Manly New South
Wales, 8-10 February 2006)
https://www.pc.gov.au/research/supporting/precaution/precaution.pdf (accessed on 24
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circumstances that are unreasonable, unnecessary and/or unjustifiable. 150 On the
other hand, there are laws in place that allow certain activities to occur in the
environment which may directly impact wild animal welfare, but may not be an
offence under anti-cruelty law. 151 For example, the legal removal of trees or
vegetation under environmental law is likely to preclude prosecution under anticruelty law for any cruelty offence committed during the removal of the trees or
vegetation, since the removal would have been legal or authorised beforehand.
However, the illegal removal of trees or vegetation under environmental law is more
likely to result in a consideration of any impact on any wild animals since the removal
would be illegal or unauthorised under environmental law. However, the case law
would seem to support the argument that an offender is more likely to be prosecuted
for an environmental offence, rather than an offence against anti-cruelty legislation.
The case law analysed in this chapter suggests that there is little consideration given
to wild animal welfare in the context of legal or authorised environmental changes.
This may be because wild animal welfare is not specifically defined in environmental
law.

The current legislative approach for animal welfare protections is at the state and
territory level. However, many of the concerns which impact on wild animals, such
as habitat destruction, import and export, and land degradation are matters in which
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See generally, Prevention of Cruelty to Animals Act 1979 (NSW).
As outlined above, the Animal Care and Protection Act 2001 (Qld) makes it clear that
under that legislation, the Act does not apply to the State for an animal because it is ‘a
protected animal or animal in the wild under the Nature Conservation Act 1992’ (Qld)
and ‘the property of the State under that Act, another Act or the common law.
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the Commonwealth could intervene through provision in the Constitution.152 As was
held by the Court in the case of Sea and Submerged Lands, ‘external affairs may also
be internal affairs’ of which the preservation of endangered species was
encapsulated. 153

To make it simpler for the Commonwealth to intervene, if

persuaded that animal welfare is not only a federal obligation but also an
international obligation, it is suggested the federal government would have more
power to intervene when protections were necessary.

To avoid persuasion that protection of an animal’s welfare is an international
obligation, in which the Commonwealth could intervene by provisions of the
Constitution, legislative change through the EPBC Act may be a better proposition.
Legislative change would include developing the current laws in place to establish
stronger wild animal welfare protections. It is suggested that this could be done by
including wild animal welfare specifically in the EPBC Act. As the EPBC Act is aimed
at conserving biological diversity, one way to include wild animal welfare protections
could be to have them as a specific and conclusive consideration in ecologically
sustainable development. The precautionary principle would play an integral part in
wild animal welfare protection with decision-making that involves findings about
scientific uncertainty being applied more consistently.

152
153

See e.g., Commonwealth of Australia Constitution Act 1900 (Cth) ss 51(i) and 51(xxix).
New South Wales v Commonwealth (1975) 135 CLR 337 [20].
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To support the argument for legislative change, it is further suggested that
incorporating principles of animal sovereignty will support a change in environmental
law. While the sovereignty principle may create criticism, particularly if animals were
to be given sovereign rights over an area, what the principle can do is establish
parameters that animals have interests in land in which they inhabit and because of
those interests, humans would owe a duty to the animals to protect those interests.
The protection of those interests would include protection of the environment and
protection of the animal’s welfare.

Recent proposed amendments to the Prevention of Cruelty to Animals Act 1979
(NSW), the Animal Care and Protection Act 2001 (Qld) and the EPBC Act, show that
political agendas have tended to focus on anti-cruelty laws being aimed at
protections for domesticated animals or animals involved in commercial practices,
and environmental protections being focussed on sustainable development. While
these agendas appear within scope of the legislative objectives, it is suggested that
what is missing are clear protections necessary for cruelty to wild animals in
situations arising from habitat destruction. While jurisdictional issues arise with the
classification of ‘victim’, 154 what political debate tends to suggest is that welfare
protections need to change over time, uphold community values and that animal
welfare standards need to reflect new knowledge. It is suggested these debates
recognise a missing link but have not been able to achieve making a positive
connection for wild animal welfare.

154

This will be discussed in more detail in chapter seven, 7.3.
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Notwithstanding any proposed legislative change to improve wild animal welfare
protections, improvements will not be effective if there is insufficient enforcement
of legislative provisions. While legal principles may be applied and cover necessary
protections, the application of those principles needs to be applied effectively.
Therefore, any legislative change needs adequate enforcement to act as a deterrent.
The next chapter analyses the challenges with enforcement in the current animal and
environmental law frameworks and discusses how changes in enforcement will need
to be made to improve welfare protections for wild animals. The proposition that
wild animal welfare protections are lacking within separate animal law and
environmental law protections is further advanced by analysing enforcement
provisions that provide further guidance to suggest the need of increased protections
for wild animals.

___________________________
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7.1

Introduction

This chapter is an analysis of enforcement in wild animal welfare and applicable
environmental law. The topic of enforcement is included because if enforcement
provisions are not used to deter such offences, then a rethinking of the legal needs
for wild animal welfare may not succeed. The analysis is intended to satisfy whether
the law regulating enforcement of wild animal welfare is strong in its current form.
The chapter considers whether enforcement may be deficient as a deterrent and if
so, proposes an argument about whether there are necessities or options for
effective protection. While it appears from current research that it could be argued
that the laws in Australia are adequate to protect some animals from cruelty, issues
are present in the enforcement of those laws, particularly for wild animals. This
chapter discusses the lack of certainty and coherence in laws with respect to
enforcement that is impacting on wild animal welfare protections. It also considers
legislating for some animals’ welfare on the one hand, but on the other hand,
allowing for certain activities that do not take into account a wild animal’s welfare.

As discussed in chapter one, there is no uniform legislation with respect to animal
welfare law in Australia. The states and territories are responsible for administering
welfare legislation and the Commonwealth becomes involved in matters involving
animals when dealing with issues such as regulation of trade and quarantine. The
Commonwealth is also involved in issues such as environmental crime and matters of
national significance, which can be linked to animal law. States traditionally deal with
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companion type animals, or wildlife1 that may be living in areas such as national parks
over which the states legislate. The Commonwealth, in contrast, legislates for
animals indirectly through laws dealing with trade, fisheries, external affairs, or
environmental law.

Animal welfare legislation does not clearly legislate for wild animal or ‘wildlife’
welfare. It is proposed that an important issue in allowing for animal welfare and
conservation within one framework is amplified by the fact that welfare legislation
does not traditionally take into consideration wildlife when it perhaps should,
especially when dealing with human exploitation of natural environments.

The fundamental principle of enforcement in animal welfare is guided by the
philosophical underpinnings that animals have intrinsic value and therefore a duty of
care is imposed on humans to protect animals’ certain freedoms and an animal
should be protected from cruelty committed by humans. Legislation has been
implemented that aims to prevent cruelty to animals by making it an offence to harm
animals unless the act is permitted by an allowable code of practice. Legislation also
includes offence provisions that range from monetary penalties to imprisonment.

1

Defined as being fauna and native plants – see further National Parks and Wildlife Act
1974 (NSW) s 5.
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There are several issues that are discussed relevant to enforcement. As outlined by
Keely Boom and Elizabeth Ellis,2 the issues include lack of certainty and coherence
due to the broad range of legislative provisions and codes of conduct both at a state
and Commonwealth level; communication and accountability issues caused by the
existence of multiple agencies; enforcement of welfare legislation being a
responsibility of a number of charities; a lack of detailed information on effectiveness
of law enforcement; conflicts of interest, for example enforcement agencies sitting
within departments such as agriculture that regulate animal matters; and sentencing
data that does match the legislature’s intent regarding penalties.

Attention is given to the amalgamation of welfare considerations with wild animals
and conservation and how this could improve enforcement. The proposition is
argued that, by default, wild animals come under the care of humans, if not in a
philosophical sense, in the very least when human populations inhabit an animal’s
natural environment. Accordingly, an animal’s welfare should be a significant
consideration in law relating to environmental offences and matters of national
significance, which then becomes an issue not only at the state and territory level but
also at the Commonwealth level.

2

See generally, K. Boom and E. Ellis, ‘Enforcing animal welfare law: the NSW experience’
(2009) 3 Australian Animal Protection Law Journal 6-32.
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7.2

Penalties in anti-cruelty law

Animal welfare enforcement principles are applied differently to domestic animals
than to wild animals, or wildlife. For domestic animals, each state and territory has
incorporated anti-cruelty legislation. However, wild animal protection from cruelty
does not appear as obvious. Although certain provisions attempt to deal with welfare
of wild animals through offences such as those contained in s 70 of the National Parks
and Wildlife Act 1974 (NSW), the offence is only relevant if the animal is within a
wildlife refuge or an area so defined. 3 Although the Commonwealth provides for
offences against animals in the Environment Protection and Biodiversity Conservation
Act 1999 (Cth) (EPBC Act), the severity of the offences is determined by the status of
the animal in question, that is, threatened or endangered.

As can be summarised from the National Parks and Wildlife Act 1974 (NSW), the
general approach to regulating a person’s interaction with wildlife is that ‘interaction
(taking, trading, keeping, moving, killing or harming) is banned unless otherwise
permitted, generally via licence.’4 Arguably, legislation has not evolved as the need
for wildlife management has evolved and subsequently there is a need to manage

3

‘Area’ means lands reserved under this Part as a national park, historic site, state

4

conservation area or regional park or dedicated under this Part as a nature reserve,
state game reserve, karst conservation reserve or Aboriginal area. See National Parks
and Wildlife Act 1974 (NSW) s 71AY.
New South Wales Government, Biodiversity Legislation Review (December 2014) Office
of Environment and Heritage
http://www.environment.nsw.gov.au/resources/biodiversity/140863wildlife.pdf (accessed on 8
June 2018).
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‘human-wildlife interactions as a result of urban and rural growth.’5 Enforcement of
laws protecting animals becomes complicated when codes of conduct or licences
allow certain activities that would normally breach legislative provisions.

The penalties in anti-cruelty legislation vary. There is also a variance between
penalties for cruelty as opposed to aggravated cruelty. This can cause confusion and
anomalies Australia-wide as there are no standard legislative provisions and
therefore enforcement also varies. In the Australian Capital Territory, the Animal
Welfare Act 1992 (ACT) separately defines cruelty 6 and aggravated cruelty. 7 The
maximum penalty for a cruelty offence is 100 penalty units (one penalty unit
equivalent to $180.00), imprisonment for one year, or both. 8 In contrast, the
maximum penalty for an aggravated cruelty offence is 200 penalty units,
imprisonment for two years, or both. New South Wales legislation also defines
cruelty9 and aggravated cruelty10 and provides separate penalties. The maximum
penalty for an act of cruelty is 250 penalty units in the case of a corporation and 50
penalty units or imprisonment for six months, or both, in the case of an individual.11
For an offence of aggravated cruelty, a corporation may be subject to a maximum

5

6

7
8

9
10
11

New South Wales Government, Biodiversity Legislation Review (December 2014) Office
of Environment and Heritage
http://www.environment.nsw.gov.au/resources/biodiversity/140863wildlife.pdf
(accessed on 8 June 2018).
Animal Welfare Act 1992 (ACT) s 6A.
Ibid s 7A.
See further ibid s 6. See also Crimes Act 1914 (ACT) s 4AA, penalty units means the
amount of $180 subject to indexation.
Prevention of Cruelty to Animals Act 1979 (NSW) s 4(2).
Ibid s 4(3).
Ibid s 5.
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penalty of 1,000 penalty units, or for an individual 200 penalty units or imprisonment
for two years, or both. 12 In New South Wales, one penalty unit is equivalent to
$110.00. 13

Anti-cruelty laws in New South Wales are administered by the

Department of Primary Industries.

In the Northern Territory, the Animal Welfare Act (NT) sets out that an offence of
cruelty could be up to a maximum of 150 penalty units or imprisonment for 18
months.14 An offence of aggravated cruelty can lead to a maximum penalty of 200
penalty units or imprisonment for two years.15 One penalty unit is currently set at
$154.00 16 and anti-cruelty laws are administered by the Department of Primary
Industry and Fisheries. The offence provisions under cruelty and aggravated cruelty
in the Northern Territory legislation does not specifically refer to corporations.

In Queensland, the Animal Care and Protection Act 2001 (Qld), sets a maximum
penalty for offences of cruelty as being 2,000 penalty units or three years
imprisonment.17 A corporation can be guilty of an offence of cruelty as provided for
by the Act.18 Aggravated cruelty is not specifically defined but the cruelty definition
appears to incorporate wording similar to that which is listed in other state legislation
of aggravated cruelty definitions. The Queensland legislation also refers to the

12
13
14
15
16
17

18

Ibid s 6.
See further Crimes (Sentencing Procedure) Act 1999 NSW s 17.
Animal Welfare Act 1999 (NT) s 9.
Ibid s 10.
Penalty Units Act 2009 (NT) s 3.
Animal Care and Protection Act 2001 (Qld) s 18.
See further ibid ss 18 and 209.
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relationship between the Animal Care and Protection Act 2001 (Qld) and the Nature
Conservation Act 1992 (Qld). This is relevant for the purposes of this thesis as the
relationship authorises certain acts as not being cruelty offences if the act is
authorised under the Nature Conservation Act 1992 (Qld). The anti-cruelty legislation
in Queensland also does not apply to the state for an animal only because it is a
protected animal or an animal in the wild, as referred to in the Nature Conservation
Act 1992 (Qld), and further, if the animal is the property of the state under that Act,
or another Act, or the common law.19 A penalty unit is currently set at $110.0020 and
administration of the legislation is conducted by the Department of Agriculture.

The South Australian legislation refers to ill-treatment of an animal rather than
cruelty21 and specifies an offence of aggravation. The offence of ill-treatment of an
animal and the ill-treatment causing the death of, or serious harm to, the animal and
the person intends to cause, or is reckless about causing the death of, or serious harm
to, the animal, may receive a maximum penalty of $50,000 or imprisonment for four
years.22 A person who ill-treats an animal is guilty of an offence and may receive a
penalty of $20,000 or imprisonment for two years.

23

In South Australia,

administration of anti-cruelty laws is conducted by the Department of Environment
and Natural Resources.

19
20
21
22
23

Ibid s 6.
See Penalties and Sentences Act 1992 (Qld) s 5.
See further Animal Welfare Act 1985 (SA) s 13.
Ibid s 13(1).
Ibid s 13(2).
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The Tasmanian legislation 24 provides for both cruelty 25 and aggravated cruelty
offences. 26 If guilty of an offence of cruelty, the maximum penalty for a natural
person is a fine not exceeding 100 penalty units or imprisonment for a term not
exceeding 12 months, or both.27 A body corporate, if found guilty, would be subject
to a fine not exceeding 500 penalty units.28 For an act of aggravated cruelty, a body
corporate could be subject to a penalty of a fine not exceeding 1,000 penalty units
and a natural person may be subject to a fine not exceeding 200 penalty units or
imprisonment for a term not exceeding 60 months, or both. 29 A penalty unit is
currently an amount of $157.00.30 The Tasmanian Department of Primary Industries,
Water and Environment administers anti-cruelty legislation in Tasmania.

In Victoria, the Prevention of Cruelty to Animals Act 1986 (Vic) also provides separate
definitions for cruelty31 and aggravated cruelty,32 along with separate penalties. For
an offence against cruelty, if found guilty, a natural person is liable for a penalty of
not more than 250 penalty units or imprisonment for 12 months, or in the case of a
body corporate, 600 penalty units.33 For an offence of aggravated cruelty, if found

24
25
26
27
28
29
30

31
32
33

Animal Welfare Act 1993 (Tas).
Ibid s 8.
Ibid s 9.
Ibid s 1(b).
Ibid s 1(a).
Ibid s 9.
See generally, Penalty Units and Other Penalties Act 1987 (Tas) ss 4 and 4A. See further,
Tasmanian Government, Value of Indexed Amounts in Legislation (2017) Department of
Justice
http://www.justice.tas.gov.au/about/legislation/value_of_indexed_units_in_legislation
(accessed on 8 June 2018).
Prevention of Cruelty to Animals Act 1986 (Vic) s 9.
Ibid s 10.
Ibid s 9.
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guilty, a person is liable for a penalty of not more than 500 penalty units or
imprisonment for two years, or in the case of a body corporate, 1,200 penalty units.34
Penalty units in Victoria are currently set at $155.46. 35 Agriculture Victoria is
responsible for regulating animal welfare in Victoria. In the cruelty provisions of the
Act specific mention is made that laying baits, if in accordance with the Wildlife Act
1975 (Vic) (and other specified legislation), intentionally laying baits, or administering
a poison or substance to an animal which has a harmful effect, is not a cruelty
offence.36

In Western Australia, the Animal Welfare Act 2002 (WA) is the only legislation that
applies a minimum penalty for an offence of cruelty.37 If a person is guilty of an
offence of cruelty a minimum penalty of $2,000 applies, up to a maximum of $50,000
and imprisonment for five years.38 If a body corporate is found guilty of an offence,
it is liable to a penalty, if a minimum penalty is specified in relation to that offence,
not less than five times that minimum penalty, and, in any event, a maximum penalty
of not more than five times the maximum penalty specified in relation to that
offence.39 If a body corporate was found guilty of an offence of cruelty then the body
corporate would be subject to a minimum penalty of not less than $10,000, and a

34
35

36

37
38
39

Ibid s 10.
See Monetary Units Act 2004 (Vic) s 5. See further, State of Victoria, Penalties and
Values (10 August 2016) Justice and Regulation
http://www.justice.vic.gov.au/home/justice+system/fines+and+penalties/penalties+and
+values/ (accessed on 8 June 2018).
Prevention of Cruelty to Animals Act 1986 (Vic) s 9(1)(j).
Animal Welfare Act 2002 (WA) s 19.
Ibid s 19(1).
Ibid s 88.
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maximum penalty of not more than $250,000. In Western Australia, the Department
of Agriculture and Food is responsible for regulation of animal welfare. It raises a
question about whether the departments responsible for regulating animal welfare
in each state and territory may be conflicted by also regulating laws that allow cruelty
to animals in certain circumstances, particularly in industries such as agriculture and
industry.

As can be determined from the above, to be found guilty of an offence of cruelty or
aggravated cruelty against an animal has a large range of penalties depending in
which state or territory a person commits the offence. There is also only one
jurisdiction that provides a minimum penalty. It is not difficult to see why there can
be confusion in anti-cruelty legislation throughout Australia and why penalties can
be seen to have a wide range of variance for like offences. The variance in penalties
for anti-cruelty legislation makes it difficult to establish consistency when passing
sentences for offences against wild animals. This becomes relevant when wild
animals travel across jurisdictional borders and an offender may be convicted of a
lesser offence in one state for the same offence committed in the neighbouring state.
The legislative inconsistency between states and territories could impact on
deterrence because the penalties are associated with the jurisdiction rather than the
act of cruelty itself. Further, case law suggests the current laws are protective
towards animals that are considered pets or are in the care of humans,40 but wild

40

See e.g., Moore v Lewis [2008] QDC 105, Barilla v RSPCA [1999] SASC 80, Goodwin v
RSPCA [2006] SASC 79.
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animals tend to be treated differently41 and it raises an implication that if an animal
is habituated in the wild, protections are lessened.

While the penalties in Australia today have increased since the implementation of
the original anti-cruelty legislation in England, it does not appear that penalties have
significantly increased in accordance with time, nor with the evolvement and
recognition by persons about animal welfare philosophy and environmental concern.
The original anti-cruelty laws implemented in Martin’s Act of 1822, nearly 200 years
ago, provided that an act of cruelty against an animal covered by the Act, carried a
fine in the amount not exceeding five pounds (equivalent of approximately $890.00
today) but more than ten shillings and, if unable to pay, a term of imprisonment not
exceeding three months. 42 The penalties in some states and territories have not
significantly increased from those set out in Martin’s Act despite laws changing over
time that aim to prevent cruelty to animals.

As outlined above, wild animals are often offered protections under state and
territory conservation or national parks legislation, but it appears only insofar as the
protections relate to actions of an individual and not actions by the state. For
example, the Animal Care and Protection Act 2001 (Qld) specifies that the Act does

41

42

See e.g., Hudson v Director-General of the Department of Environment and Climate
Change [2012] NSWCCA 92, Minister for Environment and Heritage and the Arts v
Lamattina [2009] FCA 753.
See further, Martin’s Act 1822 https://en.wikisource.org/wiki/Martin%27s_Act_1822
(accessed on 25 July 2017).
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not apply to the Commonwealth or the state,43 and the act does not apply to the
state for an animal only because it is protected under the Nature Conservation Act
1992 (Qld). The Nature Conservation Act 1992 (Qld) defines classes of wildlife44 and
notably makes reference to protected wildlife being wildlife that is extinct,
endangered, threatened, vulnerable, near threatened and of least concern. 45 While
wild animals can be protected under anti-cruelty legislation, it is only against actions
of cruelty committed by an individual in terms so defined by the legislation and
further, wild animals protected under conservation legislation will only be protected
if defined extinct, endangered, threatened, vulnerable, near threatened and of least
concern. Therefore, similar to the federal legislative provisions offering protections
to wild animals, it appears that the wild animal must be categorised as endangered,
threatened or vulnerable before significant protections are afforded.46

The principles behind those protections make sense to ensure the protection of
vulnerabilities to those animals; however, law protecting the environment and
conservation, does not go far enough to offer protections because animals may still
be suffering harm. The Nature Conservation Act 1992 (Qld) places restrictions on
taking, keeping or unlawfully using protected animals,47 but does not reference an
animal’s welfare being a primary consideration for protection. If a person takes,
keeps or unlawfully uses a protected animal, the maximum penalty is 3,000 penalty

43

44
45
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Animal Care and Protection Act 2001 (Qld) s 5.
Nature Conservation Act 1992 (Qld) s 71.
Ibid s 71(a)(i) – (v).
Ibid s 73.
Ibid s 88.
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units or two years imprisonment. The minimum penalty is 100 penalty units.48 Flora
has similar protection provisions in the Act in that a person is restricted from taking
protected plants and if they do, they are liable to the same maximum penalty as
taking protected animals but have a minimum penalty of 165 units for a class four
offence.49

The inconsistencies, not only in the laws of each state and territory relating to animal
welfare, but also the penalties, raises other issues in enforcement of cruelty offences.
These issues include jurisdictional, prosecutorial and institutional concerns.

7.3

Jurisdictional issues in enforcement at a domestic level

Although this thesis is focussed on a proposition that wild animal welfare
considerations should be included in environmental law, it is important to
understand that current anti-cruelty law focuses on protections for domestic animals.
It is important because any analysis of enforcement of anti-cruelty law offences can
provide evidence about how enforcement provisions of anti-cruelty law may or may
not be working. The inadequacies in enforcement can be factors to consider if there
is to be support for strengthening of wild animal welfare in law. The connection
between current anti-cruelty legislation and current law protecting wild animals is
therefore important to also understand deficiencies. While there are principles in

48
49

Ibid s 88.
Ibid s 89.
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place to protect animal welfare, which are readily identifiable for domestic and
companion type animals, the inadequacy of enforcement may be what is stopping
any movement forward and it will hinder any development for a concept of wild
animal welfare to become recognised as a need to improve not only welfare
conditions for animals but also environmental conditions for both animals and
humans.

As set out in the explanatory notes for the Animal Care and Protection Bill 2001 (Qld),
‘the community generally expects that acts of cruelty to animals will be punished,
with penalty levels to reflect the seriousness of the act and to deter others.’ 50
However, while the Bill set out that the community expects a certain level of
punishment, whether the enforcement of penalty levels acts as a deterrent requires
consideration. The case of Moore v Lewis [2008] QDC 105 (Moore)51 is an example of
how the Appeal Court applied a lower level penalty, despite the Magistrate’s Court
having made comment about the ‘viciousness’ of the offence. The case of Moore was
an appeal to the Queensland District Court against the sentence imposed by the
Magistrates Court at Caboolture on 2 November 2007. The appellant had been
convicted of one count of animal cruelty pursuant to s 18(1) of the Animal Care and
Protection Act 2001 (Qld) and sentenced to one month’s imprisonment with an
eighteen month probation order.

50

51

Explanatory Notes, Animal Care and Protection Bill 2001 (Qld) 4
https://www.legislation.qld.gov.au/view/pdf/bill.first.exp/bill-2001-741 (accessed on 8
June 2018).
Moore v Lewis [2008] QDC 105 (9 May 2008).
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The Magistrates Court had labelled the offence ‘an act of viciousness’ and ‘as an
atrocious and appalling act of indiscriminate and wanton savagery’. 52 The Court
placed particular emphasis on the need to send a strong deterrent message to the
community,53 in line with provisions in the Penalties and Sentences Act 1992 (Qld).54
The Court had also purported to take into account ss 9 and 11 of the Penalties and
Sentences Act 1992 (Qld) for all sentencing options. Section 9 provides sentencing
guidelines, which include principles that a sentence of imprisonment should only be
imposed as a last resort and a sentence that allows the offender to stay in the
community is preferable.55 In sentencing, the Court noted that a kitten had been
kicked by the appellant and a subsequent veterinarian examination revealed the
kitten had died ‘from a ruptured liver in two places and from ruptured vessels to the
right kidney which was severely bruised,’ and the injuries were consistent with ‘a
severe blow to the abdomen’. 56 The appellant claimed that the sentence was
manifestly excessive.

The Appeal Court considered that there were a number of mitigating factors including
the appellant’s age (17 years old at the time of the offence), employment prospects,
strong family support, expression of being ‘extremely remorseful’, admissions made
at an early date and guilty plea. 57 The appeal was allowed, and the Magistrates
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53
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Ibid [10].
Ibid [11].
See e.g., s 9(1)(d).
Penalties and Sentences Act 1992 (Qld) s 9(2)(a)(i)(ii).
Moore v Lewis [2008] QDC 105 [6].
Ibid [9].
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Court’s decision was set aside. In lieu thereof, the Appeal Court imposed a probation
of eighteen months, and declined to order a conviction.

The sentencing guidelines provide guidance on matters to be considered, such as
antecedents, when sentencing an offender. For example, the punishment towards
the offender that is just and to the relevant extent in the circumstances and deterring
the offender from committing a like offence again. 58 The guidelines also refer to
matters that ought to be taken into account relevant to the victim of the offence, for
example, any physical, mental or emotional harm done to a victim. 59 On this
description, it seems that while physical harm to an animal could be quantified, it
would be difficult to establish mental or emotional harm to give proper consideration
to this provision in sentencing guidelines when animals are involved.

The way ‘victim’ is interpreted and applied in animal welfare cases may impact on the
sentence an offender is given. Andrew Moore referred to a position about how
‘victim’ is interpreted and applied in the American legal system; however, the same
issue arises in Australia. This is, although crime victims are now more involved in
legal cases, decisions to prosecute cases are made by the state. Victims are offered
protections by the relevant victims’ rights legislation and consideration and fair
treatment laws applicable in each state and territory.60 Like human victims of crimes,
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See generally, Penalties and Sentences Act 1992 (Qld) s 9.
See e.g., ibid s 9(2)(c)(i).
See generally, Andrew N. Ireland Moore, ‘Defining Animal as Crime Victims’ (2005) 1
Journal of Animal Law 91, 91-108
https://www.animallaw.info/sites/default/files/jouranimallawvol1_p91.pdf (accessed
on 8 June 2018).
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animals can suffer from secondary victimisation from a lack of representation in the
criminal justice process.61

There is argument to suggest that the state already acknowledges that it cannot fully
represent a victim’s interests and therefore the state implements statute to cover
this downfall, such as financial compensation, and to recognise this inability to
adequately meet the victim’s interests. It appears feasible to question why this
notion could not be extended to animals, and wild animals in particular. There is also
precedent in place that the notion of victim can extend to more than just a human,
for example, defrauding the Commonwealth is not a victimless crime. In the case of
CDPP v Gaskin (Gaskin), for example, Her Honour Justice Braddock said:

The attempt to defraud the Commonwealth is an attempt to defraud your fellow
citizens. These are not victimless forms of behaviour. They are clearly dishonest and
repeatedly dishonest … Any fraud on the Commonwealth is a serious matter,
particularly when committed as in your instance out of greed, not need.62

It is suggested that this statement implies that the term ‘victim’ is adaptable to those
where the state is unable to properly represent their interests. While the case of
Gaskin, was concerned with a defrauding of the Commonwealth and therefore easily
identifiable as a defrauding of fellow citizens’ interests, it is suggested this notion of

61
62

Ibid.
See generally, case report in relation to CDPP v Gaskin, Commonwealth Director of
Public Prosecutions, Nicholas GASKIN – GST Fraud (2016-2017)
https://www.cdpp.gov.au/case-reports/nicholas-gaskin (accessed on 8 June 2018).
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‘victim’ could extend to situations where there has been environmental damage
committed, which in turn has impacted wild animals. This approach could be
strengthened through a clearer understanding of Earth jurisprudence which includes
outcomes for nature, humans and wild animals, focuses on humans understanding
that they are part of a ‘broader Earth community’63 and must recognise that each
component member that makes up the Earth must have individual rights with an aim
to avoid destruction and protect the natural world.64

It is suggested that wild animals could fall within a category of victim, particularly
when the state recognises there are environmental factors impacting on habitat and
the state is attempting to address these issues. 65 However, currently there is no
recognition of an animal as a victim in sentencing. If an animal could be categorised
as a victim, while it may not be able to represent itself in court, an animal advocate
could stand in its place and make submissions on harm suffered. This could take into
consideration the habitat of the animal that has been impacted and have regard to
wild animal sovereignty66 in determining the extent of the penalty to be imposed on
the offender.
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Peter Burdon, ‘Wild Law: The Philosophy of Earth Jurisprudence’ (2010) 35(2)
Alternative Law Journal http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1636564
(accessed on 24 August 2018).
See earlier comments in chapter five, 5.2.1.
E.g., By implementing environmental law that protects the environment and by
implementing laws the make it necessary for persons to have permission to conduct
certain activities that may impact on the environment.
See earlier comments about wild animal sovereignty in chapter five, 5.6.
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The Oregon Supreme Court has recognised an animal as a victim, which means that
there is now a potential for longer sentences for offenders. In the case of State of
Oregon v Arnold Nix (Arnold Nix),67 the defendant had been found guilty of 20 counts
of second-degree animal neglect. An issue arose in that Oregon’s ‘anti-merger’
statute 68 provides that when the same conduct is committed on more than one
animal, which could then result in more than one offence, or a criminal episode only
violates one statute, but involves more than one ‘victim’, then there are ‘as many
separately punishable offenses as there are victims’.69 Therefore, the question in the
case of Arnold Nix was whether the animals in question could be ‘victims’ for the
purposes of the anti-merger statute. The state had argued at trial that 20 animals
had each separately suffered neglect and therefore the defendant was responsible
for neglecting 20 different animals and the convictions should not merge into one.
The trial court disagreed on the basis that the anti-merger statute refers to two or
more victims and that it did not agree animals were victims under the definition of
the statute.

On appeal, the state argued that the text, context and legislative history of the
second-degree animal neglect statute made it clear that the legislature intended the
neglected animals as the victims of the offence.70 The defendant relied on the plain
meaning of the word victim not including non-humans. Because animals were the
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State of Oregon v Arnold Weldon Nix 283P.3d 442 (Or.App., 2012).
2017 Oregon Revised Statutes Criminal Procedure, Crimes Vol 4, Chap 161, 161.067(2)
Determining punishable offenses for violation of multiple statutory provisions, multiple
victims or repeated violations.
69
State of Oregon v Arnold Weldon Nix 283P.3d 442 (Or.App., 2012).
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property of their owners in the eyes of the law, and were not expressly defined as
victims in statute, only persons could be victims under the anti-merger statute. The
Appeal Court determined that the substantive criminal statute at issue evinced a
legislative concern with the wellbeing of animals. By reviewing the text and history
of the statute, the Court concluded that although animals are usually considered the
property of persons, the provisions of the statute reflected a broader public interest
in ‘protect[ing] individual animals as sentient beings’ by ensuring that such animals
receive minimum care and are not abused or neglected. The defendant was found
guilty of 20 counts of second-degree animal neglect in the Appeal Court.

The Supreme Court agreed with the Appeal Court decision. The Supreme Court
observed that in deciding whether victim applied, it required that the purposive
approach be applied and that the text of the statute be considered, in context, with
the intention of the legislature. This included a consideration of the meaning of the
words in line with the intention of the legislature, and in the absence of evidence to
the contrary, the ordinary meaning be used. The Supreme Court noted that the
ordinary meaning of ‘victim’ did not reference ‘human being’, but rather ‘living being’
and that illustrative examples of animals being victims through history were not hard
to find.71

The Court then considered whether there was anything in the statute that could
suggest that the legislature did mean something different when it referred to ‘victim’,

71
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but could find nothing to suggest that animals could not fall within the meaning of
‘victim’. The Court concluded that the phrasing of the anti-merger statute instead
tended to suggest that the meaning of ‘victim’ would depend on the underlying
substantive statute that the defendant had violated72 and in this case the statute was
anti-cruelty legislation. While the Court concluded that animals are ‘victims’ for the
purposes of the anti-merger statute, it emphasised that their decision was ‘not one
of policy about whether animals are deserving of such treatment under the law. That
is a matter for the legislature.’ 73 Prior decisions had held that the underlying
substantive criminal statute protects individual animals from suffering from neglect
and in adopting that statute, the legislature regarded those animals as ‘victims’ of the
offence.74

If welfare for wild animals formed part of environmental legislation,75 then arguably,
there may be room for increased penalties, along with increased penalties in anticruelty legislation. As outlined above, although penalties exist, it is whether the
penalties are being applied sufficiently that appears to draw attention and concern
in society.

The EPBC Act aims to protect matters of national significance and biodiversity. Wild
animals fall within the parameter of biodiversity and are protected under the Act if
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See further, chapter five, 5.3 and 5.4.
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they meet the category of vulnerable, threatened or endangered. The Act, however,
does not incorporate animal welfare, but rather protects certain animals as a species
against extinction and aims to ensure that human developments are conducted in a
way that promotes ecologically sustainable development. A principle of ecologically
sustainable development, the precautionary principle, is designed so that a
precautious approach be taken when deciding on actions that affect the environment
and those species that inhabit those environments. If animal welfare formed part of
a global approach to species conservation, and particularly the promotion of
ecologically sustainable development, wild animal welfare may also be protected at
a federal level as well as a state level.

7.3.1 Jurisdictional concerns at an international level

As outlined in preceding chapters, the international approach to animal law
traditionally deals with regulating laws dealing with movement or trade in species, or
in the welfare context, only as an attachment to conservation. In international law,
animal welfare is considered insofar as it relates to environmental protections. That
is, animals are protected through environmental conventions such as the Convention
of Biological Diversity (CBD) and through aims of ecological sustainability.

In

Australia, specific provisions of the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES) are implemented in the EPBC Act.76 A key

76

See further, Commonwealth of Australia, How CITES works (2016) Department of the
Environment and Energy https://www.environment.gov.au/biodiversity/wildlifetrade/cites/how-cites-works (accessed on 28 February 2018).
356

Chapter Seven
Enforcement in Animal Law

feature in international conventions is that animal species, while having some
protection, are protected only so far as development to meet human population
needs continues. 77 Internationally, animals are protected through environmental
law through the conservation of biological diversity, but their welfare is not
protected. However, welfare of animals is considered in international law in the
trade of animals, but the protection of animal welfare in trade does not protect
animal welfare in all circumstances. For example, welfare protections afforded in
trade do not extend to welfare protections for animals in their natural habitats.
Protection of animal welfare in trade only comes into force when an animal becomes
part of trade.

There are various enforcement provisions in international law relating to wild
animals. For example, the International Convention for the Regulation of Whaling
(ICRW) states that its purpose is to establish regulations ‘such as are necessary to
carry out the objectives and purposes of the Convention and to provide for the
conservation, development, and optimum utilization of whale resources.’ Article VIII
of the Convention states that:78
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See e.g., the Preamble of the CBD which recognises that economic and social
development and poverty eradication are the first and overriding priorities of
developing countries, https://www.cbd.int/doc/legal/cbd-en.pdf (accessed on 28
February 2018).
The International Convention for the Regulation of Whaling (ICRW) art VIII
http://library.arcticportal.org/1863/1/1946%20IC%20for%20the%20Regulation%20of%2
0Whaling-pdf.pdf (accessed on 8 June 2018).
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1. Notwithstanding anything contained in this Convention any Contracting
Government may grant to any of its nationals a special permit authorizing that
national to kill, take and treat whales for purposes of scientific research subject
to such restrictions as to number and subject to such other conditions as the
Contracting Government thinks fit, and the killing, taking, and treating of whales
in accordance with the provisions of this Article shall be exempt from the
operation of this Convention. Each Contracting Government shall report at once
to the Commission all such authorizations which it has granted. Each Contracting
Government may at any time revoke any such special permit which it has
granted.
2. Any whales taken under these special permits shall so far as practicable be
processed and the proceeds shall be dealt with in accordance with directions
issued by the Government by which the permit was granted.
3. Each Contracting Government shall transmit to such body as may be designated
by the Commission, in so far as practicable, and at intervals of not more than one
year, scientific information available to that Government with respect to whales
and whaling, including the results of research conducted pursuant to
paragraph 1 of this Article and to Article IV.
4. Recognizing that continuous collection and analysis of biological data in
connection with the operations of factory ships and land stations are
indispensable to sound and constructive management of the whale fisheries, the
Contracting Governments will take all practicable measures to obtain such
data.79
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The Schedule to the Convention states that it is the responsibility of the Contracting
Party to provide the Secretary to the International Whaling Commission with a copy
of the proposed scientific permit before they are issued. It must be provided within
sufficient time to allow the Commission’s Scientific Committee to review and
comment on the permit.80 It could be argued that the Commission is trying to ensure
that permits meet the requirements of the ICRW, but that a problem exists insofar as
the activities that may be taking place are in contravention of the permits and
therefore in contravention of the Convention.

In the case of Australia v Japan: New Zealand intervening (Australia),81 the ICJ found
that the grant of permits under the whaling program known as the JARPA II could not
be justified for the purposes of scientific research and that Japan therefore had not
conformed with various obligations under the ICRW. As a result, the ICJ ordered that
Japan revoke any authorisation, permit or licence granted in relation to the JARPA II
and refrain from granting any further permits under that program. The ICJ also stated
in its judgment that it expected Japan to take account of its reasoning and conclusions
relevant to the issuing of permits when deciding to issue any future permits under
Article VIII of the ICRW.82
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However, other than ordering the revocation of any authorisation, permit or licence
granted, the ICJ was unable to enforce any other penalties. Therefore, it is important
that member states have strong welfare and environmental law protections to show
leadership in such areas and pave the way for what some would hope is positive
change. In the case of Australia,83 Australia has shown that it does not intend to allow
illegal activities to occur that are harmful not only to animals but, in the long-term,
to the environment. Such a response can show that there are possibilities that
governments may be willing to increase and strengthen the recognition that should
be placed on wild animals and their welfare.

If there is a need to protect the welfare of animals in Australia, which is evident in
the application of animal welfare laws, then it appears there is room for Australia to
increase its animal welfare laws for wild animals. This could occur particularly if it
reviews its international obligations and other international countries which have
managed to implement in the welfare protection space. As evidenced in Australia,84
international courts are limited in their ability of enforcement, since it is up to the
member country to comply with the orders made. A country wanting to encapsulate
enforcement in wild animal welfare needs to ensure that strong laws are in place
domestically and that there are means to effect adequate enforcement of the laws.
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7.4

Prosecutorial issues in enforcement

Analysing a contrast of cases in which animals are not specifically in the care of a
person, shows certain prosecutorial issues in the enforcement of anti-cruelty law and
how this will impact on welfare law protecting wild animals. In the case of Moore85
for example, the appellant submitted that the attack justified a sentence only one
twenty-fourth of the maximum term. However, the Appeal Court reiterated that the
need for deterrence as being important, and that society views animal cruelty
seriously which is ‘contemplated by the legislature in enacting the offence for which
the appellant was sentenced.’86 Although, the Court considered that the sentencing
Magistrate made errors in the sentencing remarks by not having regard to s 9(2)(a)(i)
of the Penalties and Sentences Act, the Court was clear that:

Animal cruelty is abhorrent to any right-minded member of the community …
however just because section 18 prescribes a maximum penalty of two years
imprisonment does not mean that a custodial sentence should invariably be the
outcome. The requirements of the Penalties and Sentences Act must also be taken
into account, as they must with any sentencing of an offender in this State.87

The Appeal Court re-iterated that the need for deterrence was important, that
society views animal cruelty seriously, and, as stated by the appeal Judge, is
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‘contemplated by the legislature in enacting the offence for which the appellant was
sentenced.’88 Although the Appeal Court recognised that the appellant’s conduct
was ‘cowardly and cruel’ and ‘repugnant to any civilised member of the community’,
the offence did not justify a custodial sentence.89

The Appeal Court in the case of Moore90 had considered an earlier appeal case of
Towers-Hammon v Burnett [2007] QDC 105 (Towers-Hammon)91 which was an appeal
on a sentence as being manifestly inadequate. In the Magistrates Court, the
respondent had pleaded guilty under s 18 of the Animal Care and Protection Act 2001
(Qld). The respondent had beaten five kittens and left them in a sack in a St Vincent
de Paul clothing bin. When retrieving the kittens, an RSPCA officer noticed that one
kitten was alive, though later needed to be euthanised. The dead kittens had severe
injuries including possible broken necks, head trauma and bleeding from the throat.
The Court had considered during sentencing the lack of criminal history for like
offences of the respondent, there was no suggestion of an intention of pleasure
during the act and the respondent was trying to assist a person wanting to dispose of
the kittens.92 The respondent was fined $1,800.00 in default 30 days imprisonment
and a conviction was recorded.
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The Appeal Court had noted that ‘there is no mathematical formula by which a
penalty should be arrived at’,93 however, considered that the sentencing Court did
not have sufficient regard to the respondent’s conduct being callous, erred in
reaching the conclusion he was trying to help someone, or if the Court did take it into
account, placed too much weight on it. The Appeal Court Judge in sentencing stated
that a veterinary surgeon had confirmed one of the kittens had been ‘virtually
decapitated’. 94 The Appeal Court considered that the sentencing Court ‘failed to
have sufficient regard to the maximum penalty provided by the Act’95 and the penalty
imposed fell well below what was an appropriate range for the offence. The Appeal
Court allowed the appeal and set aside the Magistrate’s Court order, except the order
for costs and, instead, recorded a conviction, sentenced the respondent to three
months imprisonment and ordered the respondent to pay the costs of the appeal.

Analysing the difference between penalties for offences against animals that are in
the care of perpetrators also raises concern for protection of welfare of wild animals.
This is because of the perceived inadequacy of sentencing generally. The cases
outlined above support the argument that if anti-cruelty legislation with clear
enforcement provisions is being applied towards the lower end of the scale of
penalties, then if wild animals are not adequately protected by welfare laws, wild
animal welfare protections are likely to be more difficult to sustain.
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In the case of Goodwin v RSPCA [2006] SASC 79 (Goodwin),96 the appellant had been
charged with failing to provide a dog with appropriate and adequate food, contrary
to s 13(1) of the Prevention of Cruelty to Animals Act 1985 (SA). On inspection, the
dog appeared emaciated but did appear to have shelter and water. The RSPCA had
previously attended the property and viewed the dog and had made
recommendations for better quality food for the dog to improve its condition.97

In the Magistrates Court, the appellant was found guilty as charged and received a
penalty of 100 hours of community service and costs totalling $5,696.49. The Court
ordered that the dog be forfeited to the respondent and the appellant be forbidden
from acquiring or having custody of any animal until further order.98 A conviction
was also recorded.

On appeal, it was submitted that the Magistrate had erred in not taking into account
the appellant had de-wormed the dog, the inexperience of the appellant in dealing
with dogs needing worming, the condition of the dog when left with the appellant
and the appellant’s attempts to care for the dog.99

In relation to the appeal against sentence that the number of community service
hours was excessive and the Magistrate erred in imposing payment for care of the
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dog to the RSPCA, the Appeal Court concluded that there was nothing put by the
appellant that the penalty was excessive 100 and that delays were caused by the
appellant which increased the cost of the care of the dog by the RSPCA and therefore
the Court did not err in awarding the full amount for the care of the dog.101

As can be seen from the above cases, although there are still penalties within anticruelty legislation that could be questionable in terms of their effect, animals are
given protections if they are directly in care and custody or are determined to be
animals that are companion animals. The above cases also reveal an inconsistency in
the application of penalties and in their severity.

It cannot be said that enforcement in anti-cruelty legislation is what is solely
impacting on the penalties that are given to an offender of animal cruelty. It is
important to recognise that the relevant sentencing acts provide for mitigating
factors, as discussed above. As was also discussed in the case of Barilla v RSPCA
[1999] SASC 80 (Barilla), the Appeal Court noted that prosecution appeals require a
certain level of consideration to ensure effective enforcement of laws:

The proper role for prosecution appeals is to enable the courts to establish and
maintain adequate standards of punishment for crime, to enable idiosyncratic views
of individual judges as to particular crimes or types of crimes to be corrected, and
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occasionally to correct a sentence which is so disproportionate to the seriousness of
the crimes as to shock the public conscience: see Osenkowski at 313.102

In this case, the maximum penalty for the offence was a fine of $10,000 or
imprisonment for 12 months. The appellants had each been convicted and fined
$200. They were also ordered to pay costs of $280 and $1,510 for the cost of
veterinary care and treatment. The Appeal Court noted that the penalty was very
much at the lower end of the scale103 but that the effect of the Magistrate’s order
was that the appellants were required to pay an amount of $2,000 for the
offending.104 The Court also noted that while this ‘was not the most serious kind of
offending … it was on any view a shocking offence.’105

The Appeal Court’s remark that the appellants were required to pay $2,000 needs
discussion. The actual penalty for the offence itself was $200, out of a maximum of
$10,000 that could have been ordered. The appellants had left the dog in such a
condition that it was ‘malnourished, that it weighed some 29 kg when it ought to
have weighed 45 to 50 kg, that it was unsteady on its feet due to malnutrition, that it
had an ulcerated skin condition, and that it had a severe flea infestation.’ 106 The
Court stated that ‘in ordinary circumstances a fine of $200 would I think be manifestly
inadequate for this offence.’107 However, it appears that the Court took a global view
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of the matter and considered that a penalty of $2,000 was adequate. The Court
stated that ‘[F]or those reasons, whilst I have some misgivings about the adequacy of
this penalty, I do not think this is an appropriate case in which to intervene.’108

The notion of a ‘global view’ in the monetary penalty in this case is important. The
relevant provision relied on for factors in sentencing in this case, namely, the Criminal
Law (Sentencing) Act 1988 (SA), does not provide any reference to having regard to
a ‘global view’ on monetary penalty. 109 The penalty imposed appears to have
considered that having to pay veterinary care and treatment fees was a penalty
rather than a result of the mistreatment to the dog in the first place. In effect, the
financial penalty as a result of committing the offence was $200 from an amount that
could have been a maximum of $10,000 or 12 months imprisonment. The same
sentencing provisions for cruelty offences against animals are those used to sentence
persons for offences of violence against persons or for offences against property.
Therefore, the notion of a global view is important to show that it is possible to
broaden how penalties can be given and adapt them to the case at hand. If discretion
can be achieved in enforcing what the penalty is in this case, then it could be possible
to increase penalties for those committing offences against land degradation or
environmental offences that cause harm to a wild animal, as discussed below.
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Enforcement provisions, however, also vary in environmental law. While there is the
Commonwealth legislation that provides penalties for offences against endangered
or threatened species, when examining land degradation offences, state law must
also be considered.

Section 118A(2) of the National Parks and Wildlife Act 1974 (NSW) provides that it is
an offence to pick any plant that is of, or is part of, a threatened species, an
endangered population or an endangered ecological community. The penalty varies
depending on whether the species is presumed extinct, critically endangered or
endangered. If the plant species does not fall within those three categories than the
penalty is 2,000 penalty units or imprisonment for 2 years, or both and an additional
100 penalty units in respect of each whole plant that was affected by, or concerned
in, the action that constituted the offence. If the plant species is listed as vulnerable,
then the penalty is 500 penalty units or imprisonment for one year, or both, and,
likewise, an additional 50 penalty units in respect of each whole plant that was
affected by or concerned in the action that constituted the offence. 110

In the case of Chief Executive, Office of the Environment and Heritage v Kyluk Pty Ltd
(No 4) [2014] NSWLEC 74 (Kyluk), 111 the defendant had cleared an area of the
property which contained an endangered ecological community as so defined. The

110

111

See National Parks and Wildlife Act 1974 (NSW) s 118A(2).
Chief Executive, Office of the Environment and Heritage v Kyluk Pty Limited (No 4) [2014]
NSWLEC 74.
368

Chapter Seven
Enforcement in Animal Law

Court heard that the main reason for clearing that area of the property was for fire
hazard reduction and an intention to have cattle graze on the cleared land.112

In sentencing, the Court referred to the provisions of the Crimes (Sentencing
Procedure) Act 1999 (NSW) (CSP Act).113 Similar to the provisions of the Penalties and
Sentences Act 1992 (Qld), the Court must apply an approach to sentencing which
includes the adequacy of punishment, deterrent measures, protection of the
community from the offender, ensuring offender accountability of actions and
recognising the harm done to the victim of the crime and the community. While in
cases such as assaults against a person, or violent offences, it is easy to identify the
victim of the crime and the harm done to community, it is questionable how this can
be best applied to offences against the environment, or even offences against an
animal when it may be difficult to comprehend the nature of the ‘victim’ not being
identified as a particular person or the harm to the community not being readily
apparent.

It also raises a question of whether in terms of sentencing for offences against
animals, or environmental offences, there could be different and better identifiable
purposes for which the courts may impose a sentence in such a situation. If a court
must apply an approach about what is an appropriate sentence given all the factors
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of the case,114 and the sentence must reflect all the relevant objective circumstances
of the offence and subjective circumstances of the defendant, 115 then taking into
account the purposes of the applicable sentencing Act could lead to relevant factors
posing less weight to something that is not readily identifiable in offences against
animals and the environment.

Although the objective seriousness of the offence must have regard to the objects of
the relevant Act that gives rise to the offences, this may not necessarily assist in
strengthening enforcement for combined animal welfare and environmental
offences. While anti-cruelty law does place emphasis on preventing cruelty and
promoting welfare,116 environmental legislation will often refer to conservation of
species but only within a framework of allowing sustainable development so long as
the proper approvals are obtained.117

7.5

Institutional issues in environmental (vegetation) enforcement

The Commonwealth has implemented a number of laws and programs, which
‘directly or indirectly inhibit land clearing’.118 Programs include the implementation
of the National Action Plan for Salinity and Water Quality, administered by the

114

115
116

117
118

Chief Executive, Office of the Environment and Heritage v Kyluk Pty Limited (No 4) [2014]
NSWLEC 74 [39].
Ibid.
See Prevention of Cruelty to Animals Act 1979 (NSW) s 3.
See National Parks and Wildlife Act 1974 (NSW) s 2A(2).
Commonwealth of Australia, Indicator: BD-17 Institutional response to loss of native
vegetation (2017) Department of the Environment and Energy
http://www.environment.gov.au/node/22175 (accessed on 8 June 2018).
370

Chapter Seven
Enforcement in Animal Law

Department of Agriculture, Fisheries and Forestry and the Department of
Environment and Heritage. The program’s goal is to ‘motivate and enable regional
communities to use coordinate and targets action to prevent, stabilise and reverse
trends in dryland salinity affecting the sustainability of production, the conservation
of biological diversity and the viability of infrastructure, and improve water quality
and secure reliable allocations for human uses, industry and the environment.’119

The EPBC Act lists ‘land clearing’ as a key threatening process.120 There are various
definitions of ‘clearing’ and ‘native vegetation’ in state laws, and clearing can be
defined as logging, removing, killing or destroying, cutting down, ringbarking and
burning.121 Queensland laws extend this definition to include flooding or draining.122
The Queensland legislation specifies a clearing offence to be an offence under the
Forestry Act 1959 (Qld), the Nature Conservation Act 1992 (Qld) or the Environmental
Protection Act 1994.123

The case of Hudson v Director-General Department of Environment Climate Change
and Water [2012] NSWCCA 92 (Hudson)124 exemplifies how the law for the offence
of clearing native vegetation is interpreted and how the Court examines the evidence
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to decide penalty. The case of Hudson also provides an example that although wild
animals can be affected by vegetation clearing, the impact on wild animal welfare,
namely harm or cruelty that may be committed against an animal, is not considered
when an environmental offence is committed. In the original case,125 the defendant
was charged with two offences under the Native Vegetation Act 2003 (NSW). The
first charge was for authorising the clearing of approximately 486 hectares of native
vegetation other than in accordance with a development consent or a property
vegetation plan, contrary to s 12 of the Act. The second charge was failing to comply
with a notice under s 36(2) of the Act to provide information about the clearing.

Section 12(2) provides that a person who carries out or authorises the carrying out of
clearing in contravention of the section is guilty of an offence and is liable to the
maximum penalty provided for under s 126 of the Environment Planning and
Assessment Act 1979 (NSW) for a contravention of that Act. The maximum penalty
at that time was $1.1 million. The defendant was originally fined $400,000 for the
first offence and $8,000 for the second offence. In the New South Wales Land and
Environment Court judgment, the Court provided a good illustration of the principles
applied in Australian courts when sentencing environmental offences. 126 These
principles include –
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-

to ensure the offender is adequately punished

-

prevent crime by deterrence

-

protect community from offender

-

promote rehabilitation of offender

-

make offender accountable for actions

-

denounce the conduct of offender

-

recognise harm done to the victim of the crime and the community127

The Court set out that the purposes of the sentencing were following s 3A of the CSP
Act. The Court also pointed out that the objects of the Act under which the offender
was charged were relevant when having regard to penalty. The Court stated that it
was important to consider whether the offence was committed for commercial
gain, 128 the extent to which the offence was deliberate, 129 and to have an evenhandedness in sentencing having regard to the general pattern of sentencing in cases
which can be regarded as judicially relevant to the case at hand.130 At no time was
there any reference to the impact that defendant’s actions may have had on an
animal’s welfare.

There are also problems that arise at an institutional level where, for example, states
and territories use different agencies or bodies to administer and enforce legislation
that is complementary and may be better administered and enforced by the one
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agency, at minimum for consistency of decision-making. For example, in Queensland,
the Vegetation Management Act 1999 (VM Act) is administered and enforced by the
Department of Natural Resources and Mines. Complementary legislation such as the
Nature Conservation Act 1992 (Qld) and the Forestry Act 1959 (Qld) are administered
by the Environmental Protection Agency. Even at a departmental level, investigation
of offences becomes a regional responsibility. ‘The enforcement of the legislation is
a statutory obligation for the relevant administering body.’131 It is suggested it can
be problematic that statutory obligations are being met when different agencies are
administering and enforcing legislation that may also require consideration of
legislation that is administered and enforced by a different agency or body. This
overlap could cause unnecessary confusion and it is suggested lessens the ability of
proper administration and enforcement being conducted.

Although there may be an obligation to enforce the law, the decision about potential
non-compliance may be discretionary, dependent on the evidence gathered. The
Department of Natural Resources and Mines is guided by a proportionality
philosophy to determine whether an enforcement response is appropriate. 132
Whether or not to proceed with a prosecution of an offence under the VM Act is
guided by the Director of Public Prosecutions’ guidelines, which involve a three-step
test. This involves considering whether the evidence is sufficient to achieve a
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conviction, whether there is a reasonable prospect of successful prosecution and
whether prosecution is in the public interest.

The guidance provided by this thesis proposes that it should be in the public interest
to prosecute offences committed against wild animals. This is because wild animals
may be impacted (or harmed) by environmental developments, which, in turn, may
cause some form of ecological detriment to humans. Not only does it appear that
the law finds itself lacking in the area of wild animal welfare, particularly because the
focus of anti-cruelty legislation tends to be on domestic animals, offences against
wild animals tend to be less obvious when breaches have occurred under
environmental or native vegetation laws.

At present the VM Act does not specify vegetation management offences per se.
Instead, regard needs to be given to the Planning Act 2016 (Qld) to understand what
action can be taken with respect to development impacting on vegetation and land
management. The Planning Act 2016 (Qld) states that a person may make a
development application but not for a prohibited development. 133 The current
maximum penalty for a prohibited development is 4,500 penalty units.134 The VM
Act does not specifically mention wild animals but does refer to maintaining or
increasing biodiversity and maintaining ecological processes. 135

Likewise, the

Planning Act 2016 (Qld) does not mention wild animal protections specifically but
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rather focusses on the aim being a system for achieving ecological sustainability and
how that can occur.136

Clearing native vegetation is a significant threat to biodiversity and is resulting in
habitat destruction of wild animals.137 If welfare considerations for wild animals were
included in environmental law, particularly vegetation clearing law, then wild animals
would be offered protections more comparable to those achieved for domestic
animals under anti-cruelty legislation. In addition, if wild animals could be classified
as victims in the applicable penalties and enforcement or sentencing Acts, then wild
animals may be afforded stronger protections in law and the objective of
environmental legislation of preserving biological diversity and ecological
sustainability, would be better achieved. Labelling animals as victims of offences may
result in increased sentences. However, whether animals were considered victims
individually or collectively in situations where more than one animal is harmed would
depend on how sentencing legislation is interpreted by the courts. Further, if changes
were to be made to environmental legislation to recognise wild animal welfare, then
the standard onus of proof in proceedings before the Planning and Environment
Court would be a civil standard of balance of probabilities rather than the prosecution
having to meet a standard of beyond reasonable doubt to gain a successful
conviction.
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Although, a vegetation clearing offence takes a judge to a combined reading of both
the VM Act and the Planning Act 2016 (Qld) to determine whether vegetation
clearing offences have been committed,138 an extra step to include animal cruelty as
an offence may not be so far removed. A sovereign right for wild animals, as well an
animal being defined as a victim of an offence, could be used to more fairly determine
the penalty for the committed offence. The level of harm established could have
regard to anti-cruelty laws or be implemented in relevant environmental law as an
amendment.

It is important to recognise that when discussing vegetation management legislation,
which places a strong emphasis on land clearing as an offence, land clearing is also
listed as a key threatening process under the EPBC Act. This means that land clearing
is a threatening process that ‘is defined as a key threatening process’ because ‘it
threatens or may threaten the survival, abundance or evolutionary development of
a native species or ecological community.’139 A strong emphasis on land clearing and
its impact on native species may be sufficient evidence to argue for an inclusion of
wild animal welfare law into Commonwealth legislation in addition to state and
territory legislation.
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The case of Chief Executive v Newbigging (NSW) [2013] NSWLEC 144 (Newbigging)140
provides a good example of how the welfare of wild animals is not considered when
native vegetation is cleared illegally, yet the Court recognises the need the protect
the environment and mitigate the harm done, including to that of the wild animals
within those environments. It suggests that there could be room for wild animal
welfare to be considered in the context of the harm sustained during illegal
environmental activities, particularly if there is evidence that wild animals are being
impacted by the damage done.

In the case of Newbigging, the defendant had uprooted a group of trees and burned
them and some of the area which he had cleared had carried vegetation listed as an
‘endangered ecological community.’141 The defendant was interviewed in 2011 and
had said at that time that he knew nothing about the Native Vegetation Act 2003
(NSW) provisions, but he also admitted that in the year 2000 he had discussions with
authorities about clearing and was granted consent at that time under a previous Act
to clear a different area. The defendant ought to have known he was not able to
remove certain vegetation without the appropriate approvals. The agreed statement
of facts set out that the environmental harm done included that ‘the clearing has
changed the local ecology and reduced habitat for a wide range of native species.’142
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The defendant pleaded guilty to clearing native vegetation other than in accordance
with the requisite provisions of consent as set out in s 12 of the Native Vegetation
Act 2003 (NSW). The maximum penalty for the offence was a fine of $1.1 million.
The defendant received a fine of $112,000.

If welfare for wild animals were included in the provisions of this environmental
legislation, this would arguably be the point at which it would have an impact on
enforcement in this case. This is because the agreed facts noted that habitat had
been reduced and the clearing had changed the local ecology. While it is not known
what the impact of the change was, it opens a question about whether this would
place an offence under the anti-cruelty legislation and whether it could fit within the
cruelty definition. 143 If the offence could not be established under anti-cruelty
legislation, then a further question is raised about whether it should be. If determined
that a cruelty offence should apply, then offence provisions would need to be
incorporated either specifically in anti-cruelty legislation as a provision applying to
wild animals because of the impact by clearing of their habitat. If not specifically
included in current anti-cruelty legislation, then whether there was a likelihood that
cruelty could occur could be incorporated into the EPBC Act for it to be considered
when making decision-makers make determinations about ecologically sustainable
developments. In such a scenario, an obligation to be met could be the potential
impact on a wild animal’s welfare before development applications are approved. If
a wild animal’s welfare were able to be considered under the current anti-cruelty
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legislation, and applied in this case, then extending the definition of an animal to
being the victim would be necessarily for the purposes of determining the penalty
and sentence and would be in line with sentencing guidelines.

As s 3A(g) of the CSP Act sets out that the penalty must recognise the harm done to
the victim of the crime and the community, if one animal were classified a victim,
then it raises a question whether an animal victim could be extended to a
‘community’ of animal victims and therefore could fall within this provision. If the
definition could be extended, then a community of animal victims could be taken into
consideration in situations of environmental damage and the impact that damage
has on animals collectively. Penalties would then be able to recognise harm done to
a community of animal victims and not just the impact on one animal.

The

connection between environmental damage and animal welfare would be recognised
and results of scientific analysis could play a part in determining potential long-term
harms caused. This may then aid decision-makers in deciding penalty. It would then
be an extension to the objective gravity or seriousness of the offence considerations
such as the extent of harm caused to the environment, the foreseeable risk of harm
to the environment, the practical measures of harm available and the defendant’s
control over the causes of the harm.

In considering the objective seriousness of the offence, in the Newbigging case, the
Court noted that the various species involved or impacted by the offence was
relevant, including native trees, and their environmental significance, endangered
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ecological community vegetation and the Barking Owl foraging habitat.144 While the
owl’s habitat was recognised, there is a question whether the impact of harm on the
owl was further analysed and considered by the courts, could this assist in better
enforcement and stronger penalties in preventing like offences.

To have the impact of harm considered, there would first need to be clear provision
in the legislation, which outlines that harm to animals is a relevant consideration in
determining the impact of an offence and then the penalties to apply. If harm was
clearly identified as being a relevant consideration, then animals classified as victims
would also make it clearer about how to apply penalty. As outlined above, when
analysing the provisions of the CSP Act, not only is the recognition of harm relevant,
so is the victim or community of victims of the crime. Therefore, if the impact of
harm on the owl in this case, or the animals or group of animals was a relevant
consideration, then a court would then be obliged to weigh the aggravating features
versus the mitigating features.145

However, although the evidence presented above shows that welfare is not taken
into consideration for environmental offences that impact on wild animals, that is not
to say that anti-cruelty legislation could not be enforced. The Prevention of Cruelty
to Animals Act 1979 (NSW) states that a person shall not commit an act of cruelty
upon an animal.146 An animal includes a bird or a mammal (other than a human

144

145
146

Chief Executive v Newbigging (NSW) [2013] NSWLEC 144 [59].
See Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A.
Prevention of Cruelty to Animals Act 1979 (NSW) s 5.
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being).147 A person shall not commit an act of aggravated cruelty upon an animal.148
When defining cruelty, 149 the Act states that a reference to cruelty includes a
reference to any act or omission as a consequence of which the animal is
unreasonably, unnecessarily, or unjustifiably killed, wounded, terrified, exposed to
excessive heat or excessive cold.

Whether there are breaches of certain

environmental laws that could also be offences of animal cruelty (for example, illegal
land clearing causing harm to animals), leaves open the possibility that animal
welfare protections could be strengthened in environmental law, particularly when
some environmental laws allow actions (legal land clearing) that may still cause harm
to animals and could be offences if no legislative exception applied.

Further, even if there was no breach of the relevant law, a question is raised about
whether an action taken lawfully under environmental legislation that causes an
animal to be wounded, or exposed to excessive heat or cold is reasonable, necessary
or justified.

If applying current anti-cruelty legislation, then it would not be

reasonable, necessary or justified. Under the Native Vegetation Act 2003 (NSW),
native vegetation must not be cleared except in accordance with a development
consent or a property vegetation plan.150 Clearing not in accord is in breach of the
Act and carries liability for the maximum penalty provided under s 126 of the
Environment Planning and Assessment Act 1979 (NSW). As a basic premise, if an

147
148
149
150

Ibid s 4.
Ibid s 6.
Ibid s 4(2).
Native Vegetation Act 2003 (NSW) s 12(1).
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animal was harmed (which meets the definition of cruelty)151 during clearing that was
illegal, then a person should be able to be charged with an animal cruelty offence.
However, from the selection of environmental law cases analysed in this thesis, while
judges have mentioned impacts on wild animals, there has been a consistent focus
on the environmental harm and not specific harm to animals. Therefore, while it may
be that wild animal welfare could be protected under anti-cruelty legislation, the
scope currently applied is narrow.

7.6

Strengthening wild animal welfare enforcement in Australia

The necessity to avoid cruelty and exploitation of wild animals stems from the
increasing interactions humans are having with wild animals in their natural
environments.152 Australian law has implemented minimum standards for animals
through welfare law, codes of practice and standards of care. Law in Australia has
also developed to protect endangered and threatened animal species and aims to
limit human activities that cause damage to the environment by focusing on
ecologically sustainable development.

However, the extent to which an animal’s welfare is taken into account depends on
the type of interactions the animal has with humans and its classification in the eyes

151

152

Prevention of Cruelty to Animals Act 1979 (NSW) s 5(1). See further, National Parks and
Wildlife Act 1974 (NSW) s 56(1)(a) if the illegal clearing was in a nature reserve and the
provisions that apply to harm against animals in nature reserves.
See generally, Jeffrey K McKee, Sparing Nature – The Conflict Between Human
Population Growth and Earth’s Biodiversity (Rutgers University Press, 2005).
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of the law, that is companion animal versus wild animal or wildlife. The degree to
which offences against an animal’s welfare are enforced to the possible maximum
penalties can also on based on the limitation of the definition of the type of the
animal and this is the point at which wild animals tend to miss out on better
protections of their welfare.

Strengthened enforcement and argument for change to increase animal welfare
protections will be unlikely to work without specific education about animal welfare.
However, educating for wild animal welfare is difficult and problematic. This is
because the impact on a wild animal’s welfare is often done by indirect means by
humans, such as clearing forests or vegetation, resulting in habitat destruction. While
international conventions and environmental laws aim to avoid and limit unnecessary
wild animal suffering, suffering of individual animals is still at stake153 and therefore
there needs to be a focus on protections in Australia for those wild animals, at welfare
level, and protected by Australian law.

One of the ways to strengthen education for wild animal welfare, other than to
continue education along the current animal welfare path, would be to promote and
emphasise the importance that wild animals have within the environment and to
acknowledge that destruction of wild animal habitats through land degradation and
deforestation, can and does impact on wild animals and their welfare.

If

environmental law took into account wild animal welfare, for example, if wild animal

153

See generally, Edward N. Eadie, Education for Animal Welfare (Springer, 2011) 1.
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welfare fell within the criteria of sustainability, then it may be possible for more
stringent controls to be put in place for animal protection and consequently,
enforcement of penalties if those laws were breached.

It does appear that prima facie Australia is trying to achieve better protections for
wild animals, both at international and national levels. Internationally, Australia has
become a signatory to pertinent conventions such as the Convention of Biological
Diversity (CBD) and the Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES) and has implemented the specific provisions of CITES
into the EPBC Act. The aim to decrease the trade in animals globally through CITES
promotes a recognition of the impact that animals have on humans and how human
populations, as societies, view animals’ importance particularly with reference to the
need to protect them. There is also recognition through controversy involving live
trade of animals. Nationally, Australia had implemented both animal welfare law and
environmental law that recognised the need to protect animals in some form.
However, a link that appears to be missing is the recognition that an animal,
irrespective of whether it is domestic or wild, that is impacted by environmental
damage caused by human-created developments, may need to be covered by
strengthened anti-cruelty laws so that its welfare is protected.

As pointed out in chapter four,154 it appears that some argument suggests that it
depends on how an animal is viewed in terms of commodity or domestic pet, as to

154

See further, chapter four, 4.3.
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how to determine what protections are offered.

For example, in the WTO’s

Tuna/Dolphin decision, 155 the impact of the fishing on the tuna for human
consumption did not appear relevant, whereas the impact fishing was having on the
dolphins impacted as a side result of the fishing, did.156 This suggests that how far
protections extend will depend on the continuum of whether animals are viewed for
human consumption, or pets, or simply for enjoyment.

If Australia is to be progressive on wild animal welfare and particularly the
enforcement of wild animal welfare, developments in education need to occur to
change the current legal view that only those domesticated animals need welfare
protections. As outlined in chapter two, the evidence is available that humans are
significantly impacting on wild animals, whether it be impacting on their habitats or
impacting on their existence as a species. As human populations increase, and
human communities expand into areas of land that are inhabited by wild animals, for
wild animals to remain alive and safe, they will need strengthened protections in the
long term.

155

156

Appellate Body Report, United States – Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products, WTO Doc WT/DS381/AB/R (16 May
2012).
See generally, Thomas G Kelch, Globalisation and Animal Law (Wolters Kluwer, 2011).
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7.7

Concluding remarks

Australia’s laws relating to animal welfare are adequate to protect some animals,
particularly those animals that are domesticated or defined in anti-cruelty
legislation. 157 Wild animals, and their welfare, are given less protection in law
because, historically, they do not tend to interact with humans as often as domestic
or companion animals, or animals involved in commercial production.

Enforcement of anti-cruelty laws is a responsibility of the relevant state or territory.
Similarly, enforcement of offences against wild animals such as offences referred to
in state or territory national park laws, is left to the states or territories to administer
and enforce. This can cause inconsistency and raise issues when animals move over
jurisdictional borders. Inconsistencies also arise in defining cruelty and aggravated
cruelty and, in particular, the penalties for committing an offence against these
provisions. The administration of anti-cruelty laws varies from state to state and,
likewise, certain environmental laws or conservation laws that may apply to wild
animals. The variance between laws may negate acts committed against wild animals
from being considered cruelty, particularly if allowed by another law.158

157

158

See e.g., Prevention of Cruelty to Animals Act 1979 (NSW), Animal Welfare Act 1992
(ACT), Animal Welfare Act 1999 (NT), Animal Care and Protection Act 2001 (Qld), Animal
Welfare Act 1985 (SA), Animal Welfare Act 1993 (Tas), Prevention of Cruelty to Animals
Act 1986 (Vic) and Animal Welfare Act 2002 (WA).
See e.g., Animal Care and Protection Act 2001 (Qld) s 6.
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Case law involving cruelty offences is paradoxical. On the one hand, courts are
recognising and stating that cruelty offences can be vicious, atrocious and
appalling.159 Although the strength of words used would suggest a harsh penalty is
warranted, after taking into account the requisite sentencing principles, enforcement
and penalties become insignificant in contrast to the views held. 160 Appeal court
decisions are mixed, but what appears consistent is the delivery of penalties towards
the lower range of the penalty provision. Sentencing in the range allowed tends to
be in contradiction to the statements that courts are making.

The application in law that an animal is not a victim for the purposes of sentencing
legislation is making sentencing legislation difficult to achieve strong enforcement
against offenders of animal cruelty. Animals do not become the victims of crimes;
rather, the offence is against the state. 161 An animal’s rights are therefore not
protected, and when sentencing offenders magistrates and judges cannot have
regard to the physical, mental or emotional harm162 done to an animal, as they could
if the animal was classified as a victim.

159

160

161

162

See Moore v Lewis [2008] QDC 105 [10]. See also Towers-Hammon v Burnett [2007] QDC
282.
See generally, Towers-Hammon v Burnett [2007] QDC 282 and Moore v Lewis [2008]
QDC 105.
See generally, Andrew N. Ireland Moore, ‘Defining Animal as Crime Victims’ (2005) 1
Journal of Animal Law 91, 91-108
https://www.animallaw.info/sites/default/files/jouranimallawvol1_p91.pdf (accessed
on 8 June 2018).
See e.g., Penalties and Sentences Act 1992 (Qld) s 9(2)(c)(i).
388

Chapter Seven
Enforcement in Animal Law

While Australia could develop sentencing provisions by recognising domestic and
wild animals as victims, like the US State of Oregon has done,163 particularly to assist
animals under anti-cruelty legislation and to better protect wild animals and their
welfare, then to strengthen protections for wild animals, this could be achieved by
placing wild animal welfare into laws relating to environmental offences. While it
may be easy to see an obvious injury in an animal to establish harm, it is more difficult
to establish harm when considering removing animals from their natural
environments. While it appears that strong enforcement of anti-cruelty laws relies
heavily on sentencing provisions, there is discretion in sentencing and this may assist
wild animals long-term because there is recognition that the law needs to be
adaptable to change and adaptable to assist animals that are being harmed by
humans, even if the harm is not on the face obvious at first instance.

Notwithstanding whether wild animal welfare becomes a consideration in
environmental laws, or is better defined in anti-cruelty legislation, the enforcement
of the cruelty offences is still dependent on the relevant administering body, which
varies from state to state and territory.164 Further, the decision about whether or not
to proceed with a prosecution will be guided by the reasonable prospects of success
of a prosecution test, and whether prosecuting the offence is in the public interest.165
Noting the matters raised throughout this thesis, the welfare of wild animals should
meet a public interest test, particularly when wild animals are impacted by harm

163
164
165

See State of Oregon v Arnold Weldon Nix 283P.3d 442 (Or.App., 2012).
See generally, Queensland Environmental Law Association, above n 131.
Ibid.
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done to the environment, which is of interest to the public, as evidenced by laws
relating to the protection of biodiversity and aims to achieve development that is
ecologically sustainable.166

Developments in animal law will occur through education. Understanding the
connection between human population increases, environmental impacts and
impacts on a wild animal’s welfare will be integral to propose new or extended
frameworks for legal change to recognise wild animal welfare. Education, while
important to continue focussing on animals that need their welfare protected
because of their integrations into human lives and societies, should also be
recognised how welfare frameworks should be extended to wild animals because
even if they remain living in the wild, wild animals are interacting more with humans
and are becoming impacted by human developments. Changes to the environment,
whether by land degradation or through habitat destruction, are impacting on wild
animals and it cannot be said that their welfare is not being impacted. Based on this,
an approach of caution could be used to strengthen wild animal welfare, and this
could be better reflected in law through strengthened enforcement provisions, which
may yield positive results for wild animals. A concluding summary about how a
rethinking of the legal needs of wild animal welfare could be achieved is discussed in
the following chapter.

___________________________

166

See generally, the EPBC Act.
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8.1

Introduction

Throughout the thesis it has been identified that wild animal welfare is not protected
under Commonwealth legislation, in particular the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) (EPBC Act). It has also identified deficiencies
in current state and territory anti-cruelty legislative frameworks in Australia, which
impacts on wild animals, and in particular, their welfare. It has been summarised
how Australian wild animal welfare protection could look in the future, particularly if
Australia investigates and analyses other countries’ laws, and international
conventions and treaties.

Australia could then implement similar legislative

provisions, and apply international convention and treaty objectives, which have
proven positive impacts in other countries for increased protections for wild animals.
Throughout the chapter it is argued that the EPBC Act could provide a legislative
platform on which changes for wild animal welfare could be made, particularly
because of the connection between conservation and animal welfare. The platform
includes using a theory of wild animal sovereignty to drive change through the EPBC
Act with state and territory anti-cruelty law supplementing it to form a new type of
animal welfare protection.

A summary is made of the key concepts that will assist in rethinking wild animal
welfare, which starts with education. The chapter notes that there are possibilities
to change Commonwealth, state and territory laws, for example the EPBC Act and
anti-cruelty legislation such as the Prevention of Cruelty to Animals Act 1979 (NSW),
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to better reflect a caring societal attitude about protecting wild animals from cruelty.
However, changing Commonwealth, state and territory laws will not be without
difficulties because of complex historical human and animal relationships, such as
animals being regarded as inferior to humans through anthropocentric views, and the
legal status of animals remaining as property, as confirmed in the case of Saltoon v
Lake [1978] 1 NSWLR 52.1

The chapter includes a consideration of enforcement provisions available in the EPBC
Act, and state and territory anti-cruelty legislation, such as the Prevention of Cruelty
to Animals Act 1979 (NSW) and the Animal Care and Protection Act 2001 (Qld), and
suggests that the enforcement of those provisions is not as strong as it could be.2
This is demonstrated by cases such as Chief Executive v Newbigging (NSW) [2013]
NSWLEC 144,3 which did not include any penalty for harm to wild animals despite the
defendant being found guilty of clearing native vegetation under s 12 of the Native
Vegetation Act 2003 (NSW), and despite the maximum of $1.1 million being available
for this offence. While the aim of offence provisions is to deter unacceptable
behaviour, deterrence comes from the strong application of the penalties available.
Research also suggests that the penalties available for offences of cruelty against
animals are not being applied as strongly as they could be due to animals not being
able to be classified as victims,4 as demonstrated by the cases of Moore v Lewis [2008]

1

2

3
4

Saltoon v Lake [1978] 1 NSWLR 52.
See e.g., Moore v Lewis [2008] QDC 105 and the Penalties and Sentences Act 1992 (Qld)
s 9(2)(a)(i)(ii).
Chief Executive v Newbigging (NSW) [2013] NSWLEC 144.
See further, Andrew N. Ireland Moore, ‘Defining Animal as Crime Victims’ (2005) 1
Journal of Animal Law 91, 91-108
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QDC 105 5 (Moore) and Minister for Environment and Heritage and the Arts v
Lamattina [2009] FCA 753.6

Similarly, offence provisions under the EPBC Act do not provide for the damage or
harm done to animals as a factor in sentencing. The inconsistencies in the application
of offence provisions under Commonwealth environmental law and state and
territory animal welfare law referred to in this thesis, support that enforcement of
current provisions is lacking in both legislative frameworks. Lack of enforcement for
offences of harm against wild animals in both Commonwealth environment and state
and territory anti-cruelty laws is resulting in wild animal welfare offences being
applied with limits in both areas.

For wild animals in Australia, the evidence outlined in the thesis supports that there
is a legislative gap which prevents protections for their welfare, as demonstrated by
current animal welfare protections being applied at state and territory level, but
many concerns which impact on wild animals, such as habitat destruction are matters
dealt with through Commonwealth legislation such as the EPBC Act. This Act, and
state law such as the Planning Act 2016 (Qld), focus on ensuring that developments
aim to conserve the environment, but the laws do not go so far as to protect wild
animal welfare. The analysis conducted in the thesis supports not only an increase in

5
6

https://www.animallaw.info/sites/default/files/jouranimallawvol1_p91.pdf. See also Ian
A Robertson, Animals, Welfare and the Law (Earthscan from Routledge, 1st ed, 2015) 124
– 138.
Moore v Lewis [2008] QDC 105.
Minister for Environment and Heritage and the Arts v Lamattina [2009] FCA 753.
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protection for wild animal welfare but an increase in protections for the environment
generally, due to harms being done to both the environment and wild animal habitat.
In addition, the Commonwealth could intervene in matters of external affairs through
the Constitution, and as was held by the Court in the case of New South Wales v
Commonwealth (1975) 135 CLR 337 (Sea and Submerged Lands case), ‘external affairs
may also be internal affairs’ of which the preservation of endangered species was
encapsulated.7

The chapter concludes with the summary that historical animal law philosophical
foundations continue to provide useful guidance in law for wild animal welfare
protection. While there are strongly opposing views discussed in the thesis, such as
Peter Singer’s suggestion for equal animal moral consideration and Immanuel Kant’s
animals as simple instruments for human purpose, there is nevertheless a consistent
view that wild animals continue to be marginalised. Although they are afforded
limited protections in some form, the rights of humans remain of paramount
consideration in the Australian legal system. This can be seen in the general
arguments of Peter Carruthers who argues that, while some humans may care deeply
for animals and wish to protect and preserve them, moral consideration ought to be
bestowed upon the whole human species and therefore their rights ought to remain
paramount to animals.

7

New South Wales v Commonwealth (1975) 135 CLR 337 [20].
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8.2

Need for better enforcement, understanding and attitudinal

change

The central proposition of the thesis is that welfare protections for wild animals are
inadequate and the inadequacies are evidenced through the lack of enforcement of
animal welfare offences and offences against the environment that indirectly cause
harm to wild animals. As outlined in chapter two, research demonstrates that human
population growth impacts on wild animals and biological diversity. As held in the
case of Nature Conservation Council of New South Wales Inc v Minister for
Environment and Water Resources and Ors [2007] AATA 1876,8 the EPBC Act does not
exclusively protect wildlife, and tribunals and courts may be prevented from taking
urgent steps to protect wild animal welfare under the Act. State and territory
environmental legislation, such as the Nature Conservation Act 1992 (Qld) and the
Planning Act 2016 (Qld) may aim to preserve biodiversity but, similar to the EPBC Act,
do not have specific protections for wild animal welfare.

Chapter three highlights that philosophical views of animal interactions with humans
have guided current animal law.

This is demonstrated by state and territory

legislation implemented to protect animals from cruelty committed by humans. It
suggests that animals are acknowledged by humans to have the capacity to suffer, as
proposed by Singer; it also suggests that for humans to act in a moral way, they ought

8

Nature Conservation Council of New South Wales Inc v Minister for Environment and
Water Resources and Ors [2007] AATA 1876 (2007) 98 ALD 334.
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to protect animals from suffering, as proposed by Tom Regan.9 Implementing anticruelty law also acknowledges John Rawls 10 contractarian philosophy by humans
allowing some of their own rights to be given up to give preference to the protection
of animals. Humans acknowledge they cannot use animals in any way, and therefore
they acknowledge that certain actions must be taken with animal welfare in mind.
However, when legislating for wild animal welfare protections, the philosophy behind
anti-cruelty law is not as obvious and therefore protections are limited. Kantian
theory is that animals are instruments for human purpose because they lack the
ability to have rational thought. Therefore, they are inferior to the human species.
The application of this philosophical view is more obvious in an environmental
context because the objectives of environmental law allow developments to
continue, albeit in a cautious way. Because objectives in the EPBC Act do not protect
wild animal welfare per se, there is room for improvement.

Education about environmental ethics and the connection which exists between
humans, wild animals and the environment will also assist to help change the way
society views wild animal welfare and the reasons why it ought to be protected at
law. As education currently stands, people tend to have an understanding about
basic anti-cruelty law because acts of cruelty committed against animals often

9

10

See generally, Tom Regan, “The Case for Animal Rights” in Tom Regan and Peter Singer
(eds) Animal Rights and Human Obligations (Prentice-Hall, 2nd ed, 1989).
See generally, The Basics of Philosophy, Contractarianism,
http://www.philosophybasics.com/branch_contractarianism.html (accessed 25 July
2017).
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receive media coverage and can be confronting and shocking. 11 However, some
people may not understand that cruelty to an animal is not just about being violent
or abusive towards an animal, but may include failing to provide appropriate
treatment for illness or disease, or failing to provide adequate food and water.12

However, society may be aware that there are anti-cruelty laws that do apply to
domesticated and wild animals, but the extent of this awareness is unknown. When
examining environmental actions or developments, the protections become less
clear. People are made aware of actions that are creating harm or damage to the
environment,13 and the resultant impacts on wild animal species survival, but it is not
as clear what legal protections for animal welfare are in place. The focus of legal
protections for wild animals tend to be on animal species at risk of extinction,14 rather
than protecting wild animals from cruelty.

While the application of the EPBC Act provides limited indirect wild animal welfare
protections by conserving biological diversity 15 and protecting threatened and
endangered animal species,16 cases relating to animal import and export suggest that

11

12
13

14

15
16

See e.g., Ruby Jones, Animal cruelty doubles in past five years – RSPCA South Australia
says (21 May 2017) ABC Net http://www.abc.net.au/news/2017-05-21/animal-crueltyreports-climb-as-abuse-shared-on-social-media/8544866 (accessed 25 July 2017).
See e.g., Animal Care and Protection Act 2001 (Qld) s 18.
See e.g., Steven Cohen, The Growing Level of Environmental Awareness (28 February
2015) Huffington Post https://www.huffingtonpost.com/steven-cohen/the-growinglevel-of-envi_b_6390054.html (accessed 25 July 2017).
See Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act) ss 18 and
19.
Ibid s 3(1)(c).
Ibid s 18.
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the Commonwealth and the courts may interpret the Constitution in a way to comply
with legal responsibility in this area. The case before the WTO in respect of Australia’s
salmon import restriction measures (Australia – Measures Affecting Importation of
Salmon)17 demonstrates that provisions in the Constitution can be used to lessen or
avert environmental impacts, and scientific principles can be used to consider risk to
species and afford relevant protections. The case of Conservation Council of SA Inc v
Development Assessment Commission and Tuna Boat Owners Association 18 (Tuna
Boat Owners) substantiates that knowledge gaps concerning environmental impacts
should favour an approach that minimises or avoid environmental impacts.

International conventions and treaties, such as the Convention on International Trade
in Endangered Species of Wild Fauna and Flora, the World Trade Organisation’s
General Agreement on Tariffs and Trade and Agreement on the Application of
Sanitary and Phytosanitary Measures, while focussed specifically on animal trade, do
apply some animal protections, such as protection from illegal trade.19 Therefore,
similar principles could be applied domestically in Australia, particularly through the
application of the precautionary principle. As demonstrated in the WTO’s Australia
– Measures Affecting Importation of Salmon20 case, Australia has taken the position
that scientific principles apply to each situation and need to be evaluated as their

17

18

19

20

Appellate Body Report, Australia – Measures Affecting Importation of Salmon, WTO Doc
WTO/DS18/AB/R, AB-1998-5 (20 October 1998).
Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86.
See generally, Convention on International Trade in Endangered Species of Wild Fauna
and Flora (CITES) art II.
Appellate Body Report, Australia – Measures Affecting Importation of Salmon, WTO Doc
WTO/DS18/AB/R, AB-1998-5 (20 October 1998).
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own measure and not as one size fits all approach. On this basis, Australia has argued
when appropriate, that risk assessment with regard to appropriate levels of
protection need to meet appropriate standards and be measured against the risks
associated with different animal species. Accordingly, it is suggested a further
cautious approach could be applied in circumstances where animals are being
harmed by environmental developments; as risks escalate, protections ought to also
increase.

It is suggested that environmental law can work to aid in wild animal welfare
protections by making amendments to include welfare as a specific consideration
through environmental protections. The way to do this is at the Commonwealth level
by focussing on the EPBC Act and complementing it at state and territory level,
through anti-cruelty legislation. Wild animals form part of Earth’s biological diversity.
Wild animals protected through environmental law are protected through law
related to conservation. Anti-cruelty laws are focussed on preventing cruelty to
animals. The law acknowledges that animals are and can be impacted by humans in
some way. Philosophically, the law has acknowledged an animal’s marginalisation
compared to that of humans and has recognised a duty of care owed by humans to
animals because of the difference in intellect in species and rights.

The thesis has advanced the proposition that the law on the one hand strives to
ensure animals are conserved within the environment through conservation of
biodiversity and are protected from harm through anti-cruelty legislation. But on the
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other hand, the EPBC Act and state and territory law, for example the Planning Act
2016 (Qld), allow human activity to override wild animal rights when it comes to land
developments and deforestation. 21 Because wild animals do not regularly share
habitats with humans, as do domestic animals, they are afforded less protection from
cruelty.22 A perception by some people may exist that wild animals are less impacted
by humans because they do not co-habit and wild animals are not domesticated.
However, legal cases such as Minister for Environment and Heritage and the Arts v
Lamattina [2009] FCA 753 23 (Lamattina) and R v Dempsey [2002] QCA 45 24
demonstrate that wild animals are increasingly being impacted by humans, and to
meet the objectives of conservation of biodiversity in the EPBC Act, and state and
territory anti-cruelty legislation, the law needs to be strengthened to protect wild
animals from harm.25

The impact of humans on wild animals is demonstrated in areas of land being
developed to cope with human population growth.26 As outlined in chapter two,
21
22

23
24
25

26

See generally, EPBC Act s 3A. See also EPBC Act s 18.
See Moore v Lewis [2008] QDC 105, being a prosecution case for cruelty against a
domestic kitten as opposed to no charges being laid against a person for potential
cruelty offences against a ‘feral’ cat. See e.g., Alex Mann, Bow hunter targeted with
global hate campaign for shooting feral cats in Australia (24 February 2016) ABC Net
http://www.abc.net.au/7.30/content/2015/s4413231.htm (accessed 23 August 2018).
Minister for Environment and Heritage and the Arts v Lamattina [2009] FCA 753.
R v Dempsey [2002] QCA 45.
See generally, Bush Heritage Australia, Australia is still clearing too much vegetation (16
February 2017) https://www.bushheritage.org.au/about/our-challenge/land-clearing
(accessed 23 August 2018). See also, Commonwealth of Australia, Koala populations in
Queensland, New South Wales and the ACT and national environmental law (2013)
Department of the Environment and Energy
http://www.environment.gov.au/biodiversity/threatened/publications/factsheet-koalapopulations-queensland-nsw-act-national (accessed 23 August 2018).
See generally, Jeffrey K McKee, Sparing Nature – The Conflict Between Human
Population Growth and Earth’s Biodiversity (Rutgers University Press, 2005) 31.
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human population density and distribution are considered a significant contributor
to environmental problems. 27 Stephen Dovers specifically notes that ‘loss and
degradation of species and ecosystems have been high since European settlement
due to habitat alteration’28 and there is a direct link between human activities and
wild animals at risk of harm or of becoming extinct because of land clearing.29 During
the process of land development, land degradation and deforestation is occurring.
However, the EPBC Act, and state and territory laws, such as Vegetation
Management Act 1999 (Qld) and the Environmental Planning and Assessment Act
1979 (NSW), allow development to still proceed if a developer can provide evidence
to the approving body on how it intends to rehabilitate land that may be damaged by
the proposed development.30 A developer can also make application to override the
precautionary principle on the grounds that the need to develop is greater than
precaution, as demonstrated in Telstra Corporation Limited v Hornsby Shire Council
[2006] NSWLEC 133.31

As identified in state environmental legislation in Queensland and New South Wales,
such as the Nature Conservation Act 1992 (Qld) and Biological Conservation Act 2016
(NSW), wild animals are protected because they are part of biological diversity. Some
wild animals are also protected from harm caused by native vegetation clearing, if it

27

28

29
30
31

See generally, P Ehrlich and J Holdren, ‘Impact of Population Growth’ (1971) 171 Science
3977, 1212-1217.
Stephen Dovers, ‘Ecological emergencies and resource and environmental management’
(1999) 14(3) Australian Journal of Emergency Management 2.
Ibid.
See e.g., EPBC Act ss 18 and 19.
Telstra Corporation Limited v Hornsby Shire Council [2006] NSWLEC 133.
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can be established that the person knew that harm would occur by the clearing. 32
However, state and territory anti-cruelty legislation, such as the Prevention of Cruelty
to Animals Act 1979 (NSW), does not protect wild animals from harm suffered as a
result of environmental actions. The EPBC Act affords protection to some wild
animals through conservation of biological diversity and ecologically sustainable
development.33 While in the case of Queensland Conservation Council Inc & WWF
Australia v Minister for the Environment and Heritage,34 indirect impacts caused by
environmental damage were analysed by the Court, the indirect impact on animals
was not clearly identified or discussed.

As demonstrated in the case of Brown v Forestry Tasmania (No 4), 35 when
interpreting laws of ecologically sustainable development, impacts of forestry
practices needed to be adequate to protect endangered species. Therefore, case law
can support an interpretation of more favourable protections for wild animals, than
the protections that currently exist, particularly through ecologically sustainable
development principles. As further demonstrated Leatch v National Parks and
Wildlife Service (Leatch),36 the precautionary principle could also be applied more
liberally, particularly when there is a threat of significant biological diversity loss.
Leatch supports the argument that indirect impacts of habitat fragmentation and

32
33
34

35
36

See further, Biodiversity Conservation Act 2016 (NSW) s 2.1(1).
EPBC Act s 3A.
Queensland Conservation Council Inc & WWF Australia v Minister for the Environment
and Heritage [2003] FCA 1463.
Brown v Forestry Tasmania (No 4) (2006) 157 FCR 1.
Leatch v National Parks and Wildlife Service (1993) 81 LGERA 270.
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disturbance impact on wild animals37 and therefore lack of scientific certainty should
not be used to postpone measures to minimise threats.38 This could include threats
to wild animals and not just the environment where they live. Notwithstanding
Commonwealth and state and territory environmental law being concerned with the
protection of biological diversity, the cases discussed do not specifically apply anticruelty law for any harm that may have been caused to the wild animals during
environmental damage.

However, to strengthen environmental protections in Australia in the short term and
to thus indirectly improve wild animal welfare would require ecologically sustainable
development principles to be followed mandatorily rather than followed merely at
the discretion of the delegated approving authority. If wild animals, and particularly
an inclusion of their welfare, were to be considered as a matter of environmental
importance, then the Commonwealth would be responsible to ensure protections.

To strengthen wild animal welfare protections, one way would be through a broader
application of the precautionary principle when impacts on the environment are
uncertain. This could include provision for animal welfare to be considered and
therefore strengthen protections for wild animals within that environment. Such
inclusion would result in their welfare being considered with regard to welfare
principles, such as the RSPCA’s five freedoms, with a final goal to improve conditions

37
38

Ibid.
Ibid 282.
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when there are impacts from human created developments on environments in
which wild animals live.

Chapter six outlines that the connection between the EPBC Act and state and territory
anti-cruelty law substantiates that there are gaps in legal protections for wild animal
welfare. On the one hand there are laws aimed at preventing animal cruelty. For
example, it is an offence to cause an animal pain in circumstances that are
unreasonable, unnecessary and/or unjustifiable.39 On the other hand, there are laws
that allow certain activities to occur in the environment which may directly impact
wild animal welfare, but which may not be an offence under anti-cruelty law.40 There
is little consideration given to wild animal welfare in the context of legal or authorised
environmental changes because wild animal welfare is not specifically defined in
environmental law. The analysis of the EPBC Act, and state legislation, namely the
Prevention of Cruelty to Animals Act 1979 (NSW) and the Animal Care and Protection
Act 2001 (Qld), supports the proposition for wild animal welfare protections to be
adopted. As demonstrated in the case of Commonwealth of Australia v Tasmania,41
the Commonwealth can afford protections to matters which Australia at
international level owe an obligation. As Australia is a signatory to the Convention on
Biological Diversity, the Commonwealth ought to conserve biological diversity in
order to meet its objectives under the Convention. As wild animals are part of

39
40

41

See generally, Prevention of Cruelty to Animals Act 1979 (NSW).
As outlined above, the Animal Care and Protection Act 2001 (Qld) makes it clear that
under that legislation, the Act does not apply to the State for an animal because it is ‘a
protected animal or animal in the wild under the Nature Conservation Act 1992’ (Qld)
and ‘the property of the State under that Act, another Act or the common law.
Commonwealth of Australia v Tasmania (1983) 158 CLR 1.
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biological diversity, it is suggested that as demonstrated by Leatch42 and Tuna Boat
Owners, 43 the EPBC Act complemented by state and territory legislation should
include welfare and not just conservation.

State and territory cases, such as Department of Local Government & Regional
Development v Emanuel Exports Pty Ltd et al (Emanuel Exports), 44 support the
contention that there are also gaps between Commonwealth and state and territory
laws where anti-cruelty law is concerned that does not involve environmental
damage. Although state or territory anti-cruelty laws may be applied to animal
cruelty offences, any law that is inconsistent with Commonwealth law, will not prevail
to the extent of the inconsistency. Emanuel Exports supports the argument that for
the Commonwealth and states and territories to ensure that there are laws not
inconsistent with each other to be able to protect wild animal welfare, they need to
have clear laws that are not inconsistent with each other. Proposed amendments in
both Commonwealth environmental law and state and territory anti-cruelty laws,
such as the Environment Protection and Biodiversity Conservation Amendment
(Wildlife Protection) Bill 2001 (Cth), Prevention of Cruelty to Animals Amendment Bill
2009 (NSW) and Animal Care and Protection and Other Legislation Amendment Bill
2012 (Qld), suggest full harmonisation is necessary to prevent ambiguity and
inconsistency.

42
43

44

Leatch v National Parks and Wildlife Service (1993) 81 LGERA 270.
Conservation Council of SA Inc v Development Assessment Commission and Tuna Boat
Owners Association [1999] SAERDC 86.
Department of Local Government & Regional Development v Emanuel Exports Pty Ltd et
al (Magistrates Court of Western Australia (Criminal Jurisdiction) 8 February 2008).
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Legislation discussed in chapter seven, such as the Animal Care and Protection Act
2001 (Qld) and the Nature Conservation Act 1992 (Qld) and cases such as Moore,45
Towers-Hammon v Burnett [2007] QDC 10546 (Towers-Hammon) and Barilla v RSPCA
[1999] SASC 80 (Barilla),47 collectively demonstrate prosecutions of cruelty offences
are more common for offences against domestic animals. The thesis asserts that
penalties are available for offences of cruelty committed against wild animals, but
that their application could be improved by increasing the imposition of penalties so
that they act as deterrents.48 It is suggested the enforcement provisions need to be
improved in both the EPBC Act and state and territory anti-cruelty law, particularly
those laws that ought to protect wild animals at the intersection of wild animals and
environmental habitats.

State and territory laws recognise animal cruelty is an offence and persons need to
be punished for committing animal cruelty offences as demonstrated by s 5 of the
Prevention of Cruelty to Animals Act 1979 (NSW). The cases presented, for example,
Hudson v Director-General Department of Environment Climate Change and Water

45
46
47
48

Moore v Lewis [2008] QDC 105.
Towers-Hammon v Burnett [2007] QDC 105.
Barilla v RSPCA [1999] SASC 80.
For example, animals are defined in anti-cruelty legislation as including wild animals, for
example, a lobster is an animal as defined under the Animal Care and Protection Act
2001 (Qld). However, there is limited case law to suggest that offences of cruelty against
lobsters is being prosecuted but that is not to say that cruelty is not being committed
against them.
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[2012] NSWCCA 9249 and Lamattina50 support a similar view about the environment
and enforcement of offences against the environment. But in the case of an
environmental offence, as demonstrated in Lamattina, cruelty to wild animals, and
therefore their welfare, does not become a factor in determining the extent of
penalties for the breach of environmental law provisions.

The enforcement of the penalty provisions in Commonwealth and state and territory
legislation also raises questions about their adequacy when animals are not identified
as victims for the purposes of sentencing and when the penalties being imposed
under anti-cruelty law are not severe having regard to the penalties available, as
demonstrated in Moore.51 Similarly, when reviewing penalties for land degradation,
for example, under the Land Act 1994 (Qld) there are no penalties that specifically
mention the impact on the welfare of wild animals. While there may be a duty of
care to conserve biological diversity,52 this does not factor in specific consideration
for acts of cruelty.53 Without clear statements of intent, it cannot be presumed that
Commonwealth and state and territory laws intend to protect wild animal welfare
under conservation of biological diversity.

49

50
51
52
53

Hudson v Director-General Department of Environment Climate Change and Water
[2012] NSWCCA 92.
Minister for Environment and Heritage and the Arts v Lamattina [2009] FCA 753.
Moore v Lewis [2008] QDC 105.
See generally Land Act 1994 (Qld) s 199.
See generally Land Act 1994 (Qld) which makes no reference to animal cruelty but does
make references to significant impacts on the environment – s 128.
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Application of the full range of penalties, as provided for in state and territory anticruelty laws such as the Animal Welfare Act 2002 (WA), would give recognition to the
proposition that an animal can be classified as a victim. It would enable sentencing
legislation to consider the impact the cruelty actions have on an animal’s welfare and
a more appropriate penalty could be imposed. The consequence would be that
sentences would potentially increase for similar offences, thereby being more useful
as a deterrent. If wild animal welfare was to be included in the EPBC Act or state and
territory environmental legislation as a consideration before authorising and
approving developments for land clearing or development, improved welfare
protections for wild animals may result. This would be particularly the case for those
wild animals which may not be as easily identifiable under current anti-cruelty laws
due to those laws requiring them to be under a duty of care of a person being
prosecuted under that specific Act.

8.3

Wild animal welfare protection in the future

Animal law philosophy supports that animals should be afforded rights to some
degree. Protection from cruelty afforded to animals through the concept of animal
law has derived from philosophical underpinnings that strongly promote animals as
sentient beings. 54 It also promotes a view that, because animals are inferior to

54

See generally, J Webster, ‘Animal Sentience and Animal Welfare: What is it to them and
What is it to us?’, (2006) 100 Applied Animal Behaviour Science 1 at 1 as cited in
Deborah Cao, Animal Law in Australia and New Zealand, (Thomson Reuters, 2010). See
also Commonwealth of Australia, Australian Animal Welfare Strategy (AAWS) (2015),
Department of Agriculture,
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humans due to a predominant anthropocentric society, animals deserve protections
in law that aim to prevent the commission of cruelty offences against them.55

Derived from the philosophical foundations outlined in chapter two, state and
territory legislation has been implemented to specify it is an offence to commit an
act of cruelty on an animal, for example, as set out in s 3 of the Prevention of Cruelty
to Animals Act 1979 (NSW).56 However, protection from cruelty offences against wild
animals, and protection of their welfare, is not as clear in law in Australia as it is for
domestic or companion type animals. It is suggested that wild animal welfare
protections as they currently stand do not fit within current anti-cruelty legislation or
within the EPBC Act or the complementary state and territory environmental
legislation. State legislation such as the Biodiversity Conservation Act 2016 (NSW)
aims to protect wild animals from harm, but the legislation has limitations.57

The actual impact of conservation laws to protect animals will not be able to be
measured properly for effectiveness if the law does not protect wild animal welfare.
While the EPBC Act includes provision for the protections of endangered or
vulnerable animal species, the Act is limited when it comes to animals not so defined.

55

56
57

http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfarestrategy-aaws-and-national-implementation-plan-2010-14 (accessed 25 July 2017).
See generally, Jeremy Bentham, A Utilitarian View http://www.animal-rightslibrary.com/texts-c/bentham01.pdf (accessed 25 July 2017), Peter Singer, Equality for
Animals? http://www.utilitarian.net/singer/by/1979----.htm (accessed 25 July 2017),
Richard Ryder, Speciesism http://www.richardryder.com/ (accessed 25 July 2017), Tom
Regan, The Case for Animal Rights (University of California Press, 1983) and John Rawls,
A Theory of Justice (Belknap Press of Harvard University Press, 1971).
See e.g., Prevention of Cruelty to Animals Act 1979 (NSW) s 3.
See e.g., Biodiversity Conservation Act 2016 (NSW) s 2.1. See also chapter five 5.2.3.
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As the thesis has highlighted, statistical evidence is available that human population
growth is increasing. It is therefore important to understand how human population
growth impacts the environment and animal populations and their welfare. There
may be clear protections insofar as the law recognises endangered and vulnerable
animal species. However, the law is limited in how it can protect all wild animals and
their welfare by virtue of these definitions within the EPBC Act and current state and
territory anti-cruelty and environmental law frameworks.

Unless legislative exemptions apply, wild animal welfare could be protected under
current state and territory anti-cruelty legislation. For example, under s 5 of the
Prevention of Cruelty to Animals Act 1979 (NSW) a person shall not commit an act of
cruelty upon an animal as defined in s 4. The definition of ‘animal’ includes a bird
and therefore is an example of how any wild animal could fall with the definition of a
wild animal that is protected under the current law. However, a review of cases for
offences of animal cruelty, such as Moore58 and Towers-Hammon,59 demonstrate that
offenders prosecuted for cruelty offences are often for offences against domestic
animals. But there are a number of ways which have been identified in the thesis
that could more clearly protect wild animal welfare. Wild animal welfare could be
included in the EPBC Act as a prominent consideration before development permits
are granted to clear land. There would need to be stronger enforcement in both the
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Moore v Lewis [2008] QDC 105.
Towers-Hammon v Burnett [2007] QDC 105.
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EPBC Act and state and territory anti-cruelty laws and environmental laws for
offences against land clearing so that enforcement works as a deterrent.

Wild animals need to be treated differently if Australian law is going to offer
improved legal protections into the future. One way might be to recognise wild
animals as having sovereignty as espoused by Donaldson and Kymlicka. The strict
interpretation of the principle of animal sovereignty recognises that animals have a
right over the land they inhabit and that humans have no right to govern that
territory. 60 If a principle of animal sovereignty is applied in the same manner as
human sovereignty, the principle would require authorities to compensate an animal
if its land or habitat was taken away because of development or other human activity.
This requirement could be considered an extension of environmental law principles
if sovereignty applied because environmental law aims to achieve the conservation
of biological diversity, and by extension conserving biological diversity includes
having animals remain in their natural habitats. However, at present sovereignty
does not exist for wild animals; while ecologically sustainable development is a focus
in environmental law, it does not extend to a recognition of animals having sovereign
rights, nor does it consider an animal’s welfare.

While sovereignty may assist wild animals, its strict interpretation may create
problems for the recognition of animal rights, animal-specific sovereignty and

60

Sue Donaldson and Will Kymlicka, Zoopolis – A Political Theory of Animal Rights (Oxford
University Press, 2011) 170.
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welfare. If humans had no right to govern the territory of animals, it would be
extremely difficult for humans to intervene to assist animals in times of devastation
or to protect animals with vulnerabilities. In such situations, the welfare of animals
would not be able to be protected.

However, as Donaldson and Kymlicka propose, the sovereignty principle for wild
animals should extend beyond the normal legal definition and include a recognition
that wild animals have a legitimate interest over the land they inhabit. They have
certain social organisations that ought to be recognised and protected, and on a
principle of moral purpose, deserve protections.61 On this analysis of sovereignty, an
argument to include a wild animal’s welfare in environmental law considerations
would be strengthened.

Although problems may exist with sovereignty to wild animals, the idea should not
be discounted without further research or implementation in a development
proposal setting to ascertain what the results may achieve. The decision to include
welfare within an environmental law context, and particularly when developments
occur that involve, or potentially involve, the loss of animal habitat could start in a
smaller context and develop as results become qualified. Any lack of initial change
will result in significant detriment to wild animals, particularly if the status quo
remains.

61

See generally, Donaldson and Kymlicka, above n 60.
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The nature of the EPBC Act is such that wild animal welfare protection could be
included by specific reference in Chapter 2, Part 3 Requirements for Environmental
Approvals.

The protection of wild animal welfare could then be one of the

requirements for environmental approvals and could be listed an offence if
protection is not afforded. While currently the Act affords specific protection for
threatened species in s 18, providing wild animal welfare protection as a requirement
to be considered in any environmental approval would afford a greater range of
protection. Making a specific definition for ‘wild’ animals in the Act would make it
sufficiently clear that wild animals are defined and recognised. It would extend the
current definition to make it clear what ‘wild’ animal means.

The EPBC Act does not include provision for the protection of welfare. It is suggested
that extending the Act’s definitions and modifying the Act to include specific
provision for protection of for wild animal welfare would alleviate the gap between
anti-cruelty law protections and protections from cruelty caused by environmental
damage caused by human activity.

The EPBC Act could also modify offence provisions in all relevant sections in Part 3 so
that enforcement barriers are removed between Commonwealth, state and territory
anti-cruelty laws. To supplement the Act, state and territory laws could be expanded
to include reference to the provisions of wild animal welfare protections in the Act.
Alternatively, state and territory anti-cruelty laws could be specifically modified to
include wild animal welfare protections in the context of environmental damage,
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similar to state environmental legislation such as the provisions in s 2.1 of the
Biodiversity Conservation Act 2016 (NSW). This would require further modification
to remove the necessity of intent when harm is committed and extending the
protection to include more than protected and threatened species. It would also
require modification in penalty provisions generally to remove barriers in place with
regard to intent and to recognise animals as victims for the purposes of sentencing.
Similar amendment to penalty provisions in the Act with respect to offences against
wild animal welfare would be required.

In the first case, including wild animal welfare in the EPBC Act, and complemented by
state and territory environmental laws, would enable the decision-makers who grant
development permits to consider the impact the development may have on the
welfare of a wild animal, or a group of wild animals that collectively inhabit the area
to be developed. This means that the wild animal or animals would not need to be
categorised as endangered, threatened, vulnerable, or of concern, before they could
be afforded legal protections, because their right to inhabit that land because it is
within its natural environment, would have been established.

If a development was to cause a wild animal or wild animals, harm, such as
unnecessary suffering or the infliction of pain, development applications would be
subject to greater scrutiny with this issue in mind, subject to review, modification and
even rejection. Similar to current state and territory anti-cruelty laws, any welfare
considerations in environmental law could include exemptions that would allow
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activities that would ordinarily be considered cruel. For example, there may be codes
of conduct established that still allow development activities.

However, by

recognising wild animal welfare in law, a clear statement would be made that wild
animals ought to be protected from the impacts that are affecting their habitats, such
as land degradation and deforestation.

The second case would mean improving enforcement of cruelty offences against wild
animals under the current legislative provisions. Improving enforcement would also
be required if welfare was to be included in environmental law, as mentioned in
scenario one. State and territory legislation supports penalties for cruelty offences
and provides a range within which a person could be convicted of that charge.
However, as demonstrated in Moore, 62 Goodwin v RSPCA [2006] SASC 79 63 and
Barilla,64 convictions are in the lower end of the range. Without removing the range
for the convictions available, there needs to be an increase in meeting the threshold
to act as a deterrent. To do this, animals would need to be treated as victims for
sentencing purposes so that under the relevant sentencing and penalties provisions,
the courts can consider the impact that the action has had on the animal.

Wild animal welfare provisions in the EPBC Act and complementary state and
territory environmental legislation would establish that welfare of wild animals must
be factored in and decided on, before any final decision is made about activities or
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Moore v Lewis [2008] QDC 105.
Goodwin v RSPCA [2006] SASC 79.
Barilla v RSPCA [1999] SASC 80.
415

Chapter Eight
The Future of Animal Welfare for Wild Animals

developments being approved under the relevant law. At present, persons who
commit an environmental offence or breach a permit condition may be prosecuted,
but if wild animals are hurt or injured during the action, prosecutions do not go so far
as to prosecute the offenders for cruelty offences that are mixed in with the
environmental law offences, unless persons knew the action would harm.65

Animal law in Australia can also be strengthened by examining international cases
and law in other jurisdictions and by incorporating some of their animal protection
elements. For example, in the case of the State of Oregon v Arnold Nix,66 the Oregon
Supreme Court noted that the ordinary meaning of ‘victim’ did not reference ‘human
being’, but rather ‘living being’ and that illustrative examples of animals being victims
through history were not hard to find.67 The Court therefore held that an animal
could be a victim. Other countries’ laws have shown that it is possible to give animals
clear legal recognition, and this has resulted in a cultural shift that animals are
something more than the property of humans. For example, the inclusion of animals
in the Swiss Constitution is a clear example that giving an animal more recognition
will not be to the detriment of humans. It appears from philosophical views, such as
those of Kant and Scruton, that giving an animal more rights or recognition would in
some way impact on humans in a negative way. From a societal view of how animal
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This applies in New South Wales, where section s 2.1(2) of the Biodiversity Conservation
Act 2016 (NSW) sets out that if a person clears native vegetation may commit an offence
of harm against an animal if the person knew that the act would be likely to cause harm
to an animal.
State of Oregon v Arnold Weldon Nix 283P.3d 442 (Or.App., 2012).
Ibid.
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cruelty impacts people, and issues such as environmental degradation, this does not
appear to be an evidence-based view in society today.

There could also be improvements in international transactions dealing with animal
welfare by making clear provision for the protection of wild animal welfare for those
animals that may be involved in trade. While animal welfare is protected through
trade law, some researchers argue the protections are focussed on a restriction of
trade rather than protection of animal welfare. 68 However, animal welfare is a
consideration in the restrictions on trade, as trade law under the Convention on
International Trade in Endangered Species of Wild Fauna and Flora is designed to stop
endangered species being traded without proper authority.69 The flow-on effect is
that endangered animals that remain in their habitats need to be protected under
the relevant state law.70

As previously addressed, notwithstanding any proposed legislative or policy change,
improvements for wild animal welfare protection will not be effective if there is
insufficient enforcement of the legislative provisions. It is suggested that the current
disjunct between environmental offences and offences against wild animals harmed
during environmental offences could be lessened if Australia implements the
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See generally, Alex Bruce, Animal Law in Australia – An Integrated Approach (LexisNexis
Butterworths, 1st ed, 2012). See also Thomas G Kelch, Globalization and Animal Law
(Wolters Kluwer, 2011). See also Elizabeth Ellis, ‘The Animal Welfare Trade-off or
Trading Off Animal Welfare?’ in Peter Sankoff, Steven White and Celeste Black (eds)
Animal Law in Australasia (Federation Press, 2nd ed, 2013),
See CITES, art II.
See e.g., EPBC Act, Part 13A.
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suggested legislative amendments outlined above and works towards an aim that the
enforcement of cruelty offences against wild animals will act as a deterrent to
offenders.

8.4

Concluding remarks

Philosophy has provided a solid foundation on which policy for animal law has been
shaped. There have been several views, such as those of Singer, Regan and Rawls,
drawn together to form the basis of current law in an approach not dissimilar to one
size fits most. However, animals are marginalised. By being marginalised, the law
attempts to protect animals to ensure cruelty is not committed, unless certain
exemptions apply, such as actions allowable by codes of practice. However, while
law, such as the Prevention of Cruelty to Animals Act 1979 (NSW), has been
implemented to protect some animals from cruelty, it only goes so far, and humans
and their rights remain a paramount consideration. Human rights having paramount
consideration has, at times, lead to legal provisions having clear inconsistencies with
animal welfare protections, which has resulted in inadequate enforcement of the
laws in place.

To be effective, laws need to be able to be amenable and adaptable as time
progresses and as societal structures and/or attitudes change. The laws relating to
and protecting animal interactions with humans are becoming outdated, particularly
as they relate to changes occurring in the natural environment and the impacts
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occurring on animal habitats. As time evolves, animal and human interactions are
becoming more frequent and legal cases and legislative materials suggest that these
interactions are placing animals at a power imbalance and disadvantage.71 Scientific
results show that animals are decreasing because of habitat destruction or changes
induced by human activities support the argument that laws need to be adapted to
the current changes in society.72

Philosophical underpinnings of animal law still have a place in understanding animal
welfare and will assist in arguing for change to wild animal welfare. The theories of
Singer, Regan and Rawls appear to be the most obvious that will assist in positive
change because their theories all assist with the founding of current animal law.
Moving forward, their theories will assist if welfare law is extended to clearly also
apply to wild animals. However, there will still be criticisms, such as Kant’s and
Scruton’s theories criticising increased protection for animal rights. Nonetheless, the
need to amend laws will be obvious if wild animals become at further risk of being
classified as endangered, threatened or vulnerable. The need will also become
obvious when wild animals become further impacted by land degradation,
fragmentation and deforestation. The thesis asserts that the connection between
wild animal welfare and the environment must be recognised in law in order to give
wild animals adequate legal protections into the future.

71
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See generally legislation such as the Land Act 1994 (Qld), the EPBC Act and the
Vegetation Management Framework Amendment Act 2013 (Qld).
See generally, McKee, above n 26.
419

Chapter Eight
The Future of Animal Welfare for Wild Animals

Anti-cruelty law as it currently stands offers protections to animals, which appears
clear for domestic animals but is far from clear for wild animals, particularly in the
context of welfare protections. Laws are in place that aim to protect animal welfare,
such as state and territory anti-cruelty legislation, but their effectiveness is
determinative on their adequate enforcement. For wild animals, enforcement
relating to cruelty offences under the relevant state or territory law is limited, and
court precedent tends to be about domestic animals that have been the subject of
cruelty offences.73

It has been demonstrated throughout the thesis that the concept of sustainability
and environmentalism is influencing the way wild animals should be protected.
Current law and legal literature seem to project that sustainability is a concept that
encompasses strong wild animal protections, but actual demonstration of the
operation of law in respect of wild animal protection shows otherwise. Land
degradation laws factor in a protective and precautionary approach aimed at
environmental sustainability. However, even with laws in place, wild animals are still
becoming extinct or numbers are significantly decreasing, because of loss of habitat
and environmental factors. Therefore, it would appear a natural next step to critique
the way in which the laws in place are being enforced.

73

See examples used in this thesis including, Moore v Lewis [2008] QDC 105 and TowersHammon v Burnett [2007] QDC 282.
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If wild animals were viewed differently from domestic animals in a legal sense,
stronger protections would follow. For example, protections would increase with a
formal recognition of wild animal sovereignty because the animals would be viewed
in law to have a right to inhabit their natural environments and that right would be
protected. If a form of wild animal sovereignty existed, there would be an ability for
legislators to incorporate welfare considerations for wild animals into the current
environmental law. This could be done by wild animal welfare being a factor to be
considered and decided on before any activities or developments could occur to wild
animal natural habitat. While sovereignty in its full form would not be possible in this
scenario, it may be possible to develop an amended form of sovereignty, at least to
the extent of protecting animal welfare and the natural environment.

The inclusion of animal welfare into environmental law will place a more cautious
approach on approving developments and will enable people to have regard to actual
impacts on animals’ states of being, rather than simply on their existence. This would
further enable protections for a larger number of animal species, not just those
categorised as endangered, threatened or vulnerable. While this may be too great a
change as a first step, there could be change in the short term by applying welfare
considerations to some species while the legal outcomes are being tested, developed
and create change as necessary.

It is recognised that there may be argument that welfare for wild animals is already
protected in law, or that wild animals do not need extra protection since they are not
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part of the lives of humans as are domestic animals. While wild animals could be
covered under current anti-cruelty law, enforcement of anti-cruelty legislation
against wild animals is not a factor in prosecutions when illegal developments occur
that result in their harm.

As discussed throughout the thesis, enforcement of the penalties in place for
committing cruelty offences against animals will only work if the penalties are
enforced to such an extent that they act as a deterrent. The anti-cruelty laws also
need to be clearer in their application to wild animals, be more visible, and be used
when in the case of environmental offences that also result in animal cruelty.
However, it appears that they would most effective if the current requirement of
intent to commit the offence did not apply and the offence was one of strict liability
offence.

This thesis has identified the missing connection between wild animal welfare
protections and conservation through environmental law, as well as the connection
between animals and humans and how human activities are impacting on wild
animals. The thesis has argued that the current laws for both animal welfare and
conservation do not protect wild animal welfare, particularly wild animal welfare
impacted by habitat destruction. The main reason why the law does not adequately
reflect the connection between wild animals and welfare protection is because of a
lack of clarity on their status within anti-cruelty law, particularly if there is a
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requirement for ownership or for an animal to be in someone’s charge for the legal
provisions to apply.74

In conclusion, the thesis asserts that there are clear propositions that support the
need to debate and discuss the possibility of legal amendment for the protection of
wild animal welfare. The thesis argues that current legislative and case law analysis
demonstrates that changes can be made to the law in Australia for the protection of
wild animal welfare. By rethinking the legal need and status of wild animal welfare,
changes can be made that would result in stronger legal protections for wild animals.

___________________________

74

See e.g., Animal Care and Protection Act 2001 (Qld) s 12.
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