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Definition of Terms
Term
Classical language

Description
A standard which has died out as a native language

Creole language

A Pidgin which has become the native language of a
speech community. Ferguson recognizes that ‘the line
between V[ernacular] and S[tandard] is sometimes
difficult to draw

Pidgin language

A hybrid language which combined the lexical stock of
one language with the grammatical structure of another
language or group of languages

Standard language

A Vernacular which has been standardized

Vernacular language

The unstandardized native language of a speech
community

Kunba

Deep trance-like state. It is word that was used in the
Hermannsburg School of Language in the time of
Pastor Albrecht.

Megafauna

Prehistoric animals, eaten by first
populations – evidence found in WA caves

Ontology

A particular theory about the nature of being or the
kinds of things that have existence

Epistemology

Epistemology is the study of the nature, knowledge and
justified beliefs

Axiology

A branch of philosophy dealing with values, as those of
ethics, aesthetics, or religion.

Kadaitcha

Spirit Men

Illapurinja

Spirit Women

Aboriginal
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Abstract
Statistics show the concerning over-representation of Aboriginal Australians in
custody per head of population, is of extreme concern. This imbalance is difficult to
ignore and requires urgent remedial action.
The causes of this imbalance are many, the most often quoted being poverty,
dislocation, unemployment and the abuses caused by overuse of alcohol and drugs.
This thesis examines a factor that has not been considered before.
Research has indicated a significant problem with the complexity of legal
language and courtroom behaviours when Aboriginal people are called before a
magistrate. Court personnel are often seemingly unaware of Aboriginal
communication behaviours, and misinterpret silences and single word responses to
complex questions. These and other issues are discussed in this thesis and
recommendations for courtroom behaviour modifications are suggested to increase
the comprehensibility of court processes for Aboriginal people.
The Australian courtroom is Western, steeped in a tradition that includes hidden
protocol, and which is heavily reliant on complex formal and legal language (Eades
1983a). There has been limited research into the modifications required in court
systems and behaviours to make the processes and questioning techniques clear to
Aboriginal people, to allow them to answer questions and make statements in the
way their cultural upbringing dictates, and have those responses accepted as valid
court protocol. The modifications must demonstrate an awareness of the place of
silences, the use of body language and gestures, and lack of eye contact in Aboriginal
social interaction. Complex questioning techniques must be replaced by simple
statements and questions, and graphic clues must be used to improve communication
with people whose culture and upbringing relies on visual imagery.
This project investigates how misunderstanding of these culturally-based
communication behaviours can mitigate against fair and reasonable treatment of
Aboriginal people within court proceedings,

and how visual interpretation can

support the Aboriginal person’s understanding of language used in the courts, and
result in clearer communication between court officials and Aboriginal defendants
and witnesses.
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This Research project is the first major investigation into the ways visual cues
could be used in a courtroom to simplify the complexities of legal language, and
improve comprehension by Aboriginal people in interpreting complex court
language. It seeks to answer these significant questions:
1. Are Aboriginal values different from Western Values?
2. Do mismatches between Aboriginal and non-Aboriginal speech patterns,
speech mannerisms and non-verbal behaviours lead to confusion and
misunderstanding in court?
3. Do many Aboriginal people have difficulty comprehending and speaking
English?
4. Do Aboriginal people have difficulty in comprehending and responding to the
formal English words and phrases, and questioning techniques that are used
by the police and in courtrooms?
5. Can the complexities of legal language be minimised by employing visual
communication props and tools?
The above research questions will be answered through detailed case studies of
language used in the courtroom situation; and by qualitative data collected using
Aboriginal Methodology.
Aboriginal people’s knowledge and ways of knowing and being will be used to
identify factors causing this miscommunication. It is expected that this study could
potentially be of benefit in other professional areas concerned with Aboriginal
services and welfare beyond courtroom processes and procedures.
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Eades, D 2013, Aboriginal Ways of Using English, Canberra, Aboriginal Studies
Press. 2013. PPV111, 245. (Review by Samantha Disbray CRC-REP Remote
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Michael Walsh has researched the Top End of the Northern Territory for the last
30 years, including descriptive and typological studies of Aboriginal languages as
well as investigations into language use among indigenous Australians. Sadly Colin
Yallop has passed away.
What are the Australian Aboriginal languages like? How many are there? Where
are they spoken? Are there dictionaries of Aboriginal languages? What kinds of new
language have emerged in the last two hundred years? What is the connection
between land, people and language in Aboriginal Australia? How does the use of
English disadvantage Aboriginal people? This book offers answers to these questions
by providing a series of studies of aspects of language and culture in different parts
of Aboriginal Australia.
Chapters deal with subjects including why a young Aboriginal woman in rural
Australia might end up pleading guilty to a crime she didn't commit; the picture of
'language ownership' which can be drawn from recent research on land rights; what
we know of the first white settlers' attempts to learn the language of the Sydney
region; the first dictionaries compiled in South Australia; and how Aboriginal
languages are now being used in the media and education. Each study contributes to
a composite Australia-wide picture of language and culture in Aboriginal Australia,
accessible to anyone with an interest in the area.
The book is of particular use to teachers and students involved in Aboriginal
studies in the upper secondary years and at introductory levels in universities. Its
value as an educational resource is enhanced by bibliographical reference, maps, and
questions for further discussion at the end of each chapter.

Do m any Aboriginal people have difficulty com prehending
and speaking English?
Pride, J B (Ed.) 1985, Multicultural Encounters: Communication and MisCommunication, River Seine Publications, Melbourne, Australia.
Ethnic identity signals cross-cultural differences. The discussion centres on
miscommunication which arises in group and cultural phenomena and has
communication consequences for participation. There are 10 contributors to this
book and one of those contributors is Dianne Eades.
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Green, J 2012, A Learner's Guide to Alyawarra. Final Draft, Unpublished
Learners Guide, Education Department of Northern Territory (Viewed 14th.
February 2012)
Green explains some of the differences between Alyawarra and English. There are
differences in dialects of Alyawarra; some of the older Alyawarra people speak
dalects different from the young ones. The Alyawarra language is complex in its
makeup, for example; ‘el’ ending can mean that the word shows the doer of a
transitive verb (ergative), where something is (locative), where the action is being
done (instrumental). Alyawarra has 30 consonants compared to 26 used in English
(and 15-20 in most other Aboriginal languages) … These differences in the sound
systems of English and Alyawarra explain why English speakers may have difficulty
in pronouncing some Alyawarra words and why Alyawarra speakers may have
difficulty pronouncing some English words.
Yallop, C 1977, Alyawarra an Aboriginal language of Central Australia. The
Australian Institute of Aboriginal Studies, Canberra, Australia
This publication has Fifteen Chapters dealing with the complexities of the
Alyawarra Aboriginal Language, including a dictionary, is a must for serious
students of this language. This source was a valuable addition to this thesis within the
areas of questioning techniques, phrasing and responses to questions put to
Aboriginal persons within a courtroom situation.

Do Aboriginal people have difficulty in com prehending
and responding to the form al English w ords and phrases,
and questioning techniques that are used by the police
and in courtroom s?
Wyndham-Miller, L 2009, Tjaia Tara (Two Ways), Seaburn Books, New York.
Cultural difficulties include being trained from childhood to not look a person
straight in the eye when talking, using fingers and hand gestures to help tell a story,
and the need to use silences to provide time to think through a response before
answering a question. These behaviours, normal in an Aboriginal setting, are open to
misinterpretation in a court of law, or when talking with police.
McRae, H et al 2003, Indigenous Legal Issues- Commentary and Materials (3rd
ed.), Lawbook Co., Sydney.
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This book explores the legal issues arising from the co-existence in Australia of
distinct societies with distinct laws – the various Aboriginal peoples and Torres Strait
Islanders, and the non-Indigenous. This edition has been revised, and updated and
contains new material about recent developments. This new material tackles some of
the most challenging issues in the legal arena today such as native title and the
struggles of the stolen generation. It encourages critical analysis through a variety of
historical anthropological and policy-based materials and commentary as well as
case law and legislation.

Can the com plexities of legal language be m inim ised by
em ploying visual com m unication props and tools?
Barry, AMS 1997, Visual Intelligence: perception, image, and manipulation in
visual communication. State University of New York Press, New York.
Visual Communication focuses on cultivating visual and media literacy from both
consumption and production points of view and introduces students to the application
of intuitive intelligence to a visual context. Innovative in its field, it provides a solid
theoretical overview of the most advanced thinking and research about visual
communication, teaching readers how to apply theory to enhance their understanding
of and work with images.
Dutton, D 2000, ‘But They Don’t Have Our Concept of Art,’ in N. Carroll (Ed),
Theories of Art Today, University of Wisconsin Press, Madison.
The contributors to Theories of Art Today address the assertion that the term ‘art’
no longer holds meaning. They explore a variety of issues including: aesthetic and
institutional theories of art, feminist perspectives on the philosophy of art, the
question of whether art is a cluster concept, and the relevance of tribal art to
philosophical aesthetics. Contributors to this book include such distinguished
philosophers and historians as Arthur Danto, Joseph Margolis, and George Dickie,
unquestionably the most authoritative and up-to-date collection of materials on a
very important philosophical topic. Noël Carroll has done a masterful job of
assembling a first-class cast of scholars who have been highly prominent in the
ongoing debate over the role of theory in aesthetics.
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1. Introduction
Research has indicated a significant problem with the complexity of legal language
and courtroom behaviours when Aboriginal people are called before a magistrate.
Court personnel are often seemingly unaware of Aboriginal communication
behaviours, and misinterpret silences and single word responses to complex
questions. These and other issues are discussed in this thesis and recommendations
are suggested for modifications to courtroom behaviour to increase the
comprehensibility of court processes for Aboriginal people.
This thesis addresses the problems through the investigation of five research
questions.
This section addresses the first research question:
1. Are Aboriginal values different from Western Values?

Traditional Aboriginals living in remote areas still cling to the land as a spiritual
identity, having their hunting and storytelling as part of their way of life. Skin,
Country and Language define their identity. The earth is regarded as their Mother. It
is where they have their beginning. The rocks, trees, forms and landscape are
tangible reminders of their Ancestors;. These inform their history and these symbols
define where they came from. Their epistemologies (theory of knowledge, with
regard to its methods, validity, and scope, and the distinction between justified belief
and opinion) are not fragmented but have a holistic approach, creating a difference in
values from western values. Aboriginals have definite cultural norms/rules that are
discussed in this thesis.
Western values reflect living to enrich estate with material things. The spiritual
values attached to land do not exist to the extent it does with Aboriginals. Although
social contact, family and name matter, there is not the same bond to skin, language
and country. Western thought centres mostly around; ‘What is the monetary value?
Does it give me quality of life? What can it offer me in the material sense?’
Yes, there is a big distinction in the values of Aboriginal and Western systems.
Research has indicated a significant problem with the complexity of legal
language and courtroom behaviours when Aboriginal people are called before a
magistrate. Court personnel are often seemingly unaware of Aboriginal
23

communication behaviours and misinterpret silences and single word responses to
complex questions. These and other issues are discussed in this thesis and
recommendations for courtroom behaviour modifications are suggested to increase
the comprehensibility of court processes for Aboriginal people.
This thesis will use the words Indigenous and Aboriginal as meaning the same
thing, namely the Australian Aboriginal. But it must be remembered that this general
term is itself misleading because, within the peoples described by the term
Aboriginal, there are many racial groups with different languages and cultures. In
addition, there is a strong feeling amongst the communities that Aboriginal and
Indigenous are ‘white fella words’ and not highly regarded. These people prefer to be
referred to by skin and place, skin meaning the tribal group and place meaning the
place regarded by that group as ‘home’. As one Elder commented, ‘‘We belonga
country and skin, that words are ‘White Man way' for us’ (discussion with the author
in Tennant Creek, Northern Territory, 2012). Another commented, ‘Poofey foots, we
not Aboriginal, we Purla from Alyawarra country, Northern Territory’ (discussion
with the author in Rockhampton, Queensland, 2013).
The settlement of Australia by Aboriginal people began perhaps more than
70,000 years ago (Flood, 2004), and that settlement process happened over a long
period with waves of racially different people arriving, the most recent being only
4,000 years ago. From earliest settlement visual acuity and visual communication
played a large part in the culture of these people. Those cultural strengths that were
evidenced through art, dance, hunting and interpersonal communications still play a
large part in Aboriginal communications and understanding of their environment. We
will argue that visual acuity needs expression in courtrooms to aid communication
and comprehension of ‘courtspeak’.
It is estimated that before the white settlement of this country there were
approximately 700 languages being spoke throughout Australia by an estimated
population of 750,000 people (Australian Museum 2015)
It is interesting to note that at the time of the first settlement of this country by
humans, Australia was home to an amazing and diverse megafauna population quite
different from megafauna in other continents. Many of these animals are reflected on
cave walls and in Aboriginal Dreamtime stories, a complex web of orally and
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visually related stories that have persisted for thousands of years; the story of the
Rainbow Serpent (Wonambi naracoortensis) being just one of those.
Bones found in caves in WA’s South-West area, like those at Devil’s Lair near
Cape Leeuwin, show that Indigenous people ate giant kangaroos and wombats,
Tasmanian devils and other creatures which are now extinct (PALS 2015).
Aboriginal people before white settlement had no written language. All history
was transferred from generation to generation orally and portrayed visually through
rock wall art and bark paintings, dancing, singing and carvings on message sticks,
trees and stone objects. Other learning such as animal tracking was often transferred
visually by ideographs created in the sand.

1.1 The Setting
It should be acknowledged that this research breaks new ground, as this kind of
investigation has not been undertaken before. This project aims to show that within
the Dreaming and reality, the seven Aboriginal Knowledges (Teece, 2014), need to
be understood by non-Aboriginal persons and supported by visual representation to
enhance the Aboriginal person’s understanding of language used in the court system.
The rationale for this undertaking is the over-representation of Aboriginal
Australians in custody and the high rate of Aboriginal imprisonment, mostly because
of reoffending and being reconvicted. It is considered that this reoffending is because
there is miscommunication between Indigenous persons and the legal system in
relation to Aboriginal Knowledge?
The overarching purpose of this thesis is to provide a clear statement to guide
researchers, professional employees (e.g. justice workers), and the public (both
Aboriginal and non-Aboriginal) to further understand the unique relationships
Aboriginal people hold with their cultural law. It is impossible to proceed without the
use of terms and references fitting the disciplines of Aboriginal Knowledge, Law,
Language, and Visual Representation. It is hoped that where terms, references and
illustrations are used, the essence is enhanced and supports the usefulness of this
document. The variety and flavours of Aboriginal English, and the way it is uttered
and used grammatically, will be kept and not edited in any way. The use of an
Aboriginal research paradigm makes it important to understand how the world
around is viewed through their life, and to clarify an Aboriginal way of thinking,
doing and seeing. It will endeavour to give voice to the voiceless. Kovach agrees that
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it is a holistic approach. As she says, ‘Research is a reductive way of knowing, and
contrasts with Indigenous epistemologies that are non-fragmentary and holistic’
(Kovach 2009, pp.129-130).
1.1.1 Visual representation in the court

This section addresses the research question:
5. Can the complexities of legal language be minimised by employing visual
communication props and tools?

This thesis promotes the view that visual representation should be incorporated into
the courts in order to support communication between Aboriginal and nonAboriginal persons. Eades makes the comment, ‘Courtroom linguistic trickery can
be central to the perpetuation of inequality’ (Eades 2013, p.1). Further information
of the differences in questioning is made by Walsh and Yallop who write, ‘Another
area of grammar in which there are significant differences between Australian
languages and English is that of questioning … The grammar of questions in
Australian languages is, of course, different from English … A direct question, open
to a ‘yes’ or ‘no’, we also have questions that seem to expect a ‘yes’ rather than ‘no’
or ‘no’ rather than ’yes’. (Walsh, M & Yallop, C 1993). All very confusing to the
Aboriginal person, when in court answering questions.
It behoves us all to remember that Aboriginal peoples resided in Australia pre
colonialism. Jupp writes, ‘Aborigines are the indigenous people of Australia in the
sense that they have no other race history except from the place where they live’
(Jupp, 2001, p.4).
1.1.2 Settlement by Aboriginal groups
Tindale and Lindsay make claims that the Aboriginal people came from Asia, ‘Long
ago the ancestors of the Aborigines did not live in Australia. Asia was their
homeland’ (Tindale & Lindsay 1963, p.5).
There is no evidence to support the theory that peoples came by sea from SouthEast Asia, so the date of occupation of Australia still remains in doubt. However,
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evidence has been uncovered to show that humans have been on the continent of
Australia for more than 50,000 years.
There were two recent ice ages – approximately 60,000 and 20,000 years ago.
Some evidence shows that the first Aboriginal people (Robust people) were here
more than 70,000 years ago (Flood, 2004). Gracile people came 50,000 to 55,000
years ago with evidence of at least two major migrations during those periods when
the seas were more than 100 metres lower than today and movement was possible
over the exposed land bridges. Further migrations were possible around 20,000 years
ago. It is believed a migration around 4,000 years ago brought the dingo to Australia.
(Flood, 2004).
1.1.3 Dreamtime stories
Aboriginal Australian nations have creation stories tied to Australian lands, and those
beliefs should be respected. (Refer to The Aboriginal Australia map edited by David
Horton, and copyrighted by AIATSIS. (http://aiatsis.gov.au/explore/articles
/aboriginal-australia-map viewed 2nd. April 2015).
One of the author’s favourite examples of an Aboriginal story is ‘How the White
Waratah became red’, a story of the D’harawal people Dreaming (Bodkin, 2013).
With the coming of ‘white’ settlers the First Australians’ concept of life changed,
tranquillity ended and a new era began.

1.2 Author’s Background
The author is an Aboriginal person from Alyawarra Country in the areas around
Tennant Creek in the Northern Territory. Her self-identification is as a creative
person. Her skin name is Petyarre and her given surname is Teece.
All Alyawarra people are born into one of four skin groups and in addition to
their personal names; they have a skin name, which partly defines their relationship
to all other people within their family and language group and to others beyond. In
the Alyawarra worldview, knowing a person’s skin name helps you work out what
relationship they are to you. The four most common skin names in Alyawarra
country are: Petyarr, Kemarr, Pwerl and Kngwarray. While spellings will differ,
Amnesty International will use the following: Petyarr (pronounced Pet-jarra) Kemarr
(pronounced Kam-marra) Pwerl (pronounce Poo-rool) Kngwarray (pronounced like
Eng-warr-ay).
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Most of her family reside at Ampilatwatja, but as with most Aboriginal families,
there are relations in different parts of Australia. She has relations living in
Rockhampton, Mt Isa, Lake Nash, Tennant Creek, Alice Springs, Doomadgee,
Borroloola and Utopia.
Her grandfather is Lebere, whose son Purintantereke produced his grandson,
Cecil Teece, her father. Sadly he has passed away. Her closest contact and custodian
is Uncle Tony Willy of Lake Nash and Tennant Creek.

1.3 R esearch
The research was undertaken firstly with Aboriginal family members in Queensland,
and then concentrated in the Northern Territory, more specifically within the author’s
own Country, Alyawarra. This narrowing of research supported a more concise
study, equipping the author with the relevant documentation to formulate a research
direction to support Aboriginal and non-Aboriginal courtroom relations.
1.3.1 Aboriginal Knowledges
The research study was guided by consideration of Aboriginal knowledges, and how
seven of these knowledges can be better understood through visual representations.
These visual representations underpin the development of a better understanding
between Aboriginal and non-Aboriginals’ by offering a visual interpretation of the
innate beliefs, ways of thinking, and concerns of Aboriginal persons when faced with
a courtroom environment.
1.3.2 Richness of Aboriginal culture
The courts must more fully recognise the richness of Aboriginal culture, and the way
Aboriginal people feel and understand when participating in the courtroom process.
To establish this understanding, it is proposed that support is needed for
communication by way of visual cues, thus potentially giving an Aboriginal offender
a stronger role in his/her own defence, and an Aboriginal witness more ability to
offer factual evidence that is not open to misinterpretation.

1.4 M ethodology
The research methodology used was culturally appropriate. This methodology
involves being aware of and sensitive to the cultural mores, the body languages and
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facial expressions of the participants. But more than that, it means communicating
first with the elders and gaining their trust and acceptance of the research objectives.
A series of diverse methodologies were utilised depending on the nature of the
data to be collected. Qualitative interviews, questionnaires, yarning circles and more
detailed Case Studies were utilised across a diverse sample of participants including
Aboriginal community members, Aboriginal defendants and their family members.
In addition, detailed content analysis of court and police records, legal files and
newspaper reports was conducted.
The researcher was mindful of being flexible and objective, working in the ways
described under the theory of Social Identity Theory (Section 2.6), sometimes as an
Insider and sometimes as an Outsider to gain relevant data, but most of all as a
concerned researcher attempting to identify ways to improve the Aboriginal person’s
transition through the legal process. Voice is given to their stories by way of visual
representation.
Misunderstandings within the legal process

This section addresses these research questions:
2. Do mismatches between Aboriginal and non-Aboriginal speech patterns,
speech mannerisms and non-verbal behaviours lead to confusion and
misunderstanding in court?
3. Do many Aboriginal people have difficulty comprehending and speaking
English?
4. Do Aboriginal people have difficulty in comprehending and responding to the
formal English words and phrases, and questioning techniques that are used
by the police and in courtrooms?

The thesis examines areas of major misunderstanding between the legal process and
Aboriginal storytelling, and identifies significant procedures that may protect against
misunderstandings in the future. The foundation of the author’s presumptions have
come from the Dreaming using data collection, analysis, and the presentation of
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information through the use of ethnography to illustrate just how an Aboriginal
research paradigm is used, and demonstrate its relevance and practice.
1.4.2 Visual representations
Through visual representations, an alternative way of answering questions could be
established to mitigate cross cultural mis-communication.
1.4.3 Research workshops
Family members of Country were gathered in workshops to gain data of Aboriginal
Knowledge. Research was undertaken using an Indigenous research paradigm which
grew and evolved over time and cannot readily be compared to Western or
mainstream research methodology. This research method was positioned within the
framework of Indigenous Methodologies, but attempts were made to link the
findings to Western models that may also be of relevance, one such model being that
of Social Identity Theory (Section 2.6), initially coined by Tajfel (1971) and later
described by Turner (1996).
1.4.4 Respect and understanding through art
Through respect and a truthful approach, a relationship was developed with
Aboriginal persons that allowed this research to be supported by them. This approach
helped dispel the negative stereotypes about Aboriginal persons and communities,
with a view to providing a smoother transition through the courts and legal process.
The whole world surrounding the Aboriginal cultural settings has meaning, and the
paintings, illustrations and diagrams used throughout this thesis are designed to
support this understanding. The illustrations may be seen as a dialogue between
Aboriginal and non-Aboriginals.
Visual representation is one area that needed to be explored with Aboriginal
persons, to support understanding of the words and subsequent story used in the
court system. Visual imagery can provide meaning for the Aboriginal offender or
witness. This form of visual literacy will be understood by Aboriginal offenders and
witnesses as it is in keeping with their cultural framework and ways of knowing.
Aboriginal people see information in pictures, pictures that they can relate to
country, an event or a happening. Nicholls and North quote the artist Kathleen
Petyarre, ‘It’s still body painting, still ceremony, even looking from the sky … still
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dancing, still ceremony, my new style is still dancing ceremony’ (Nicholls & North
2006, p.3).
Through art by Lorraine Wyndham-Miller, the professional painting name for
the author of this research project, illustrations have been created to enhance
meaning and transparency.

1.5 Theory
The Social Identity Theory (Section 2.6) is a framework creating an understanding of
ontology, epistemology, axiology and methodology elements, and is set within an
Aboriginal and non-Aboriginal perspective. This needs to be understood to fully
appreciate the Aboriginal person’s knowledge, ways of knowing and being.
1.5.1 Seven Aboriginal Knowledges
The seven aspects of Aboriginal Knowledge underpin the whole thesis. This section
is necessary to clarify concepts of Aboriginal ‘religion’ or ‘spirituality’ which had its
birth in antiquity. It is given a voice through the Social Identity Theory (Section 2.6).
The seven aspects of Aboriginal knowledge are described in detail in Section 2.1,
but are listed below as an introduction:
1. Dreamtime Knowledge as it relates to tradition and Western beliefs.
2. Aesthetic expression within their world view of design, symbols and visual
art, which includes what Yunkaporta (2009) calls ‘visual learning as symbolic
learning’.
3. Dance and music and how these shape knowledge through ceremonies, rituals
and traditional dance.
4. History and Culture explores language through storytelling and ways of
communication and how this language compares to Standard Australian
English used in the Courts.
5. Health Knowledge both nutritional and medicinal through Aboriginal culture
and how the Western diet has impacted negatively on their standard of living.
6. Land knowledge incorporating the physical aspects of flora and fauna, and
biodiversity.
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7. Customary law, ancestral knowledge and the order of Aboriginal ways of
living.

1.6 Ethics
Approval for conducting this research was sought from the participants using an
Aboriginal methodological approach. All research was conducted within an
Aboriginal research paradigm, where it was important to identify and follow the core
values:
•

being respectful and responsible

•

being mindful that the sharing of stories, and unlocking memories can be
painful and may bring with it great emotion

•

allowing time for the silences and waiting for words and knowledge to come
forth. In other words, allowing time for the pearls of wisdom to be shared
through story.
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2. Critical Review of the Issues
Table 2.1 Aboriginal Knowledges (Concept created by Lorraine Teece 2012)

2.1 Aboriginal Know ledges
‘Indigenous knowledges are born of relational knowing, from both inner and
outer space. The outer space is the physical world and inner space is where
metaphysical knowing resides.’
Ermine cited in Kovach 2009, p.57
The Seven Aboriginal Knowledges of utmost importance in this project are:
2.1.1

Dreamtime Conception Knowledge

2.1.2

Aesthetic Expression, Dance and Music Knowledges

2.1.3

Language Knowledge

2.1.4

Health Knowledge

2.1.5

Land Knowledge

2.1.6

Customary Law Knowledge

2.1.7 History and Cultural Knowledge
The Seven Knowledges, conceived by the writer of this thesis, have come from
many sources including:
•

Traditional teachings

•

Observations

•

Intuition
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•

Memory

•

Dreams

•

Yarning

•

Storytelling through drama

•

Storytelling through art.

This section addresses the research question:
1

Are Aboriginal values different from Western Values?

The following discussion attempts to convey these seven knowledges through a
Western framework. Where appropriate, the topics will be enhanced visually to
heighten understanding by the reader.
The importance of conveying the meaning of these knowledges to nonAboriginals is supported by several writers. Kovach (2012) argues for recognition of
the status of Indigenous people, as distinct from other minority cultural groups,
through an understanding of the traditional knowledges. She also believes Aboriginal
Knowledge should be brought into academia to support the spread of information
and further research. Walker (1993) stresses the importance of historical factors in
understanding present day struggles. Brandt-Castellano (2005) argues that Aboriginal
Knowledges must be clearly understood so this historical framework can influence
court proceedings when Aboriginal people are charged with a crime or asked to
provide witness statements. Walsh (1991) describes how the use of English language
can disadvantage Aboriginal people in court and how knowledge of Aboriginal and
English language differences can be of help to those working in the legal world.
2.1.1 Dreamtime Conception Knowledge
‘Aborigines, when asked about the origin of things, usually place
the responsibility on the broad shoulders of their mythic beings: 'They
did this, we must follow,’ ‘We do this because the ancestors did', and so
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on. Explanations are found in the Dreaming... the mythic beings are not
seen as essentially separate or distinct from their living counterparts.’
Munn cited in Berndt & Berndt 1970, p.11
Understanding Aboriginal Dreamtime beliefs can be daunting because of the myriad
of Dreamtime patterns associated with the past, habits of thought, and ways of
seeing, sensing and connecting. Those layers of ‘silent flowing’ comprise the basic
elements of the reality of the Dreaming.
Silent Flowing is a concept coined by the author, to mean the thoughts and
silences of the Aboriginal person’s concepts of their environment, ways of believing,
understanding and feeling without articulating their thoughts, because the words are
not there to render these thoughts verbally. This can be likened to the workings of the
Holy Spirit of God, the Comforter sent by Jesus to the Christian religion. This Holy
Spirit manifested itself on the day of Pentecost (Acts 2:2,3,4) “And suddenly there
came a sound from heaven as of a rushing mighty wind, and it filled all the house
where they were sitting. 3. And there appeared unto them cloven tongues like as of
fire, and sat upon each of them. 4. And they were all filled with the Holy Ghost, and
began to speak with other tongues, as the Spirit gave them utterance.”
This mythic system where knowledge is breathed into the person by some divine
force can be likened to creating a wholeness of self and surrounding environment.
Everything is connected to the parts of the whole. This interconnection through the
nebulous ‘silent flowings’ embodies reality, symbolism, spirit, and totem, and
culminates in a state of waking-life and dream-life that Aboriginal people have with
the Dreamtime. Within this knowing and sensing of self, boundaries collapse and the
world around no longer exists as an entity. Both merge into one and become the
source of inner knowing and connecting, become life and living for the Aboriginal
person. This then becomes Aboriginal lore.
2.1.1.1 Links to the land

‘The term of Dreaming (that is, the label often used in
anthropological writing to refer to the sacred past, the creative period,
and the sacred spirit beings) also means 'dream' ...Aboriginal
identification with the land, in what is basically a three-fold
relationship between land-spirit being-person...belief that a spirit being
is metamorphosed as a permanent feature of the countryside...the spirit
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being becomes the country, or a particular piece of country...in
translation, mean 'turned into', 'changing shape', 'becoming'. The theme
continued: generations of dead are successively transformed into
country: and they maintain a perpetual claim upon it. For the living,
claim to land is ratified not only through mythic charter but through
their immediate dead - who, in fact, enter the mythic stream.’
Munn cited in Berndt & Berndt 1970, p.11
Other writers give interesting descriptions of the Dreaming. Gammage (2012) states
that spiritual life was pivotal to the Dreaming; timelessness was of the essence.
Strehlow explained the unquestioning Aboriginal conviction that there was no
division between Time and Eternity. He said: ‘… the universe and law never change,
time is irrelevant, cycles end where they begin’ (Strehlow cited in Gammage 2012,
p.123).
2.1.1.2 Skin and country

The author’s individual conception totem comes from her Grandmother, which
places her within the family. According to the Alyawarra, totems link the individual
back to the Dreamtime knowledge, placing the individual within his/her Skin group
to Country, ensuring that identity is anchored to the land. These links with the
ancestral spirits were, and still are, very real. They are believed to enter the mother’s
womb at the time of conception. The totem for each individual is different from the
totems for the tribal group, and for male and female.
Today this loss or diversity of the Dreaming highlights the resulting ‘loss of
spiritual and ritual identity’ (De Graaf 1984, p.87). Through the Dreamtime beliefs,
Aboriginal people shared a common life-essence derived from the ancestor spirits
from which all knowing and life sprang.
2.1.1.3 Historical account

‘According to Aboriginal lore, all the Earth's surface was once a
featureless expanse of mud and clay. Then ancestral beings emerged
from beneath the surface or from the sky, assumed the form of animal
or plant or human, and journeyed across the land, performing great
deeds of creation, shaping the mud into rivers, hills and islands, caves.
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This took place in an age known as the Dreamtime. And the path each
of these beings took, the countryside they model before burrowing back
into the ground, is called song line. The ancestral beings also gave
birth to all living things, including humans. They bestowed language,
knowledge, ritual, and faith. Every Aboriginal has a Dreaming - the
ancestor that gave rise to him or her, be it snake or turtle or yam.’
Finkel 2013, p.81
Cowan (2001) believes that humankind appeared on earth as a reincarnation of a
primordial being from the Dreaming. Each person, he says, is a manifestation of a
more rudimentary form of life to which he nevertheless owes allegiance while he
lives on earth.
Therefore, it can be understood that Dreaming is built on happenings at the dawn
of an unspecified historical time, as well as on ancestral achievements which
embrace spiritual beliefs with legends and cultural attainments. It is the Dreamtime
ancestors who made the world, the Dreamtime being both a reliving and a
perpetuation of ancient customs and ceremonies. Thus the Dreaming can be likened
to a ‘silent flowing’ that collapses and reforms with increasing knowledge through
the use of symbols and unspoken language. The Aboriginal concept of a Dreamtime
is shrouded in a ‘silent flowing’ of emotional energy and invisible dust, which is
encapsulated in repetitive actions, enabling the unspoken to be grasped and
incorporated into a symbolic account through myth, ritual and art. This allows the
group or individual to clearly define their place in the environment. Within this
‘silent flowing’ knowledge begins to accumulate as each new step of learning is
experienced.
Other terms have been used in the past for what we now call ‘Dreaming’. Burns
(1986) and Mulvaney (1989) mention ‘Dreamtime’, Nicholls (2014) reports the work
in the late 19th century of the anthropologists Gillen and Spencer who wrote of
‘Dream-times’ and the Aranda version ‘Alcheringa-times’. Burns nee Albrecht
(1986) told the author that her Father, Friedrich Wilhelm Albrecht, who was
associated with the early Aboriginal Missions, used the term ‘Dreaming’ or
‘Dreamtime’ for Aboriginal Spiritual concepts.
2.1.1.4 Passing on Dream tim e know ledge

‘For these First Australians, life begins as it ends – with the spirit.’
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Berndt and Berndt 1974, p.56
Dreamtime knowledge is passed down through stories, rituals, dance, ceremonies,
aesthetic expression and lore. As an Aboriginal person passes through ‘silent
flowing’ they gain heightened knowledge in specific areas and they in turn eventually
become custodian of stories, song lines, order, and ceremonies.
Cowan (2001) explains that Aboriginal elders believe the Dreaming is ongoing.
The concept of an ‘end’ does not feature in their traditional ways of believing and
knowing.
Aboriginal beliefs continue, regardless of what may occur around them. The
totems, visible three dimensional or touchable objects, define Father, Mother,
Grandmother, and family, where custodian rights to language, identity, ceremony
and country are given.
2.1.1.5 Dream tim e through Art

Dreaming knowledge is portrayed in this painting (Plate 1) by Lorraine WyndhamMiller. It illustrates the Aboriginal person’s concept of the Ancestor Spirits.

Plate 1: Aiwa Imankinya (Old men of Past-Ancestor Spirits)
Lorraine Wyndham-Miller 1989
This painting makes the past ancestor spirits visible, helping to convey to the
viewer, an understanding of the spiritual consciousness and realism of Aboriginal
religion. Aboriginal people believe that the Dreaming is ongoing. The concept of an
‘end’ does not feature in their traditional ways of believing and knowing. Through
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the Dreamtime beliefs, Aboriginals share a common life-essence derived from the
ancestor spirits. The painting endeavours to illustrate the Aboriginal person’s concept
of the Ancestor Spirits. Four ethereal dancing figures show the Old Men of the Past
dancing over the land, being present in spirit, in the land all the time, but unseen.
This painting makes them visible, helping to convey to the reader an understanding
of the spiritual consciousness and realism of Aboriginal religion.
This painting helps to link Dreaming to cultural aesthetic expression, dance and
music knowledges.
2.1.2 Aesthetic Expression, Dance and Music Knowledges
‘Dance, Mime, song and storytelling are all inextricably interwoven in their
daily lives.’ (Wyndham-Miller 2009, p.13)
Langton (1997) explains that ceremonies are important because they provide the
structure for giving expression to many life experiences and concerns. Morphy (cited
in Berndt & Tonkinson, 1988) adds that ceremonies also underline clan and totemic
structure, and reinforce Aboriginal religion and the interpretation of Dreaming
stories.
2.1.2.1 Art

The recognition of the seven Aboriginal Knowledges and how they can enhance
understanding is embodied within the paintings displayed in this section.
Paintings contain designs that are associated with traditional ceremonies and law,
but they are transposed into the Western format of oil paint on Western red cedar
stretches with cotton duck canvas, representing traditional beliefs, relationships to
country, symbolic use of language and Dreamtime knowledge’s. Their importance is
to enhance understanding of an ancient culture.
This was mishandled by the colonisers, and in some areas the Aboriginal cultural
system has plummeted almost into the abyss, because their languages have died or
become unspoken. The good news is that there are individuals who are making a
difference in Western society such as John Hobson and Susan Poetsch of the
University of Sydney Koori Centre who are endeavouring to reinstate Aboriginal
Languages, Charles Darwin University Professor Ned Aughterson using his expertise
within the legal system, and Associate Professor Dr Brian Devlin who is working to
protect the legacy of bilingual education and the resources it produces, through the
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Living Archive program (www.cdu.edu.au/laal) of Aboriginal Languages and
culture, and to educate others. This modern awakening of Aboriginal language and
culture is now a reality.
Through art and ritual the natural order of the world is maintained, this
shimmering radiance of ancestral power can be expanded by dance.
‘Each dance mimicking an animal or natural event is short and
intense … Then the dancers, like the ancestral beings of the dreamtime,
seem to shift shape … contorting their bodies, elongating their necks,
stomping their feet and thrusting spears, all moving together, a manylegged creature.’

Finkel 2013, p.81

Furthering this knowledge of dance, Wyndham-Miller states:
‘Dance, Mime, song and storytelling are all inextricably interwoven
in their daily lives. …The shared experience of the dance improves
social knowledge while allowing differences in innovation, at the same
time respecting both conformity to and continuity of sacred traditions.
Dance helps to keep alive the basic spiritual issues.’
Wyndham-Miller 2009, pp.13-24
The following painting (Plate 2) illustrates the magic of dance.

Plate 2: Karountuma (To Dance)

Lorraine Wyndham-Miller 1986
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Adding further insight, Moreton-Robinson (2000) discusses the relationship
between men and women and the role they both play within Aboriginal society and
particularly where they shape meaning. Each gender performs a role that is
encapsulated within their religion, in a way that enhances the stable running of
Aboriginal society.
Aboriginal religion is a complex and sophisticated set of ideas rendered in
symbols and symbolic strokes in sand, on bodies and totems, using the natural
colours of the earth. Through this art stories were told.
The arts are a natural extension of the Aboriginal person’s being and through this
medium their visual perception is highly developed. This story telling was and is a
way to convey the intricate beliefs on the natural environment and mythic beings.
Symbols were used to give illustration, meaning and design to individual styles,
patterns and essential truths of spiritual associations and representations of the
mythic ancestors from the Dreaming. The renderings through art support the visual
interpretation of a complex Aboriginal identity, connection to family, country, song
and belief which in turn makes up Aboriginal culture.
Halloran discusses the value of culture: ‘Culture is a significant contributor to
psychological stability: by providing meaning and value to life, culture protects
people from basic human anxieties.’
Halloran cited in Buckskin 2008, p.5
The following painting (Plate 3) helps to illustrate this connection to country,
culture and being, the Spiritual essence of the ‘silent flowing’, a continuation of the
plan of life as was given in the Dreaming.
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Plate 3: Tjurrungaka Intalhelintja (Spirits)
Lorraine Wyndham-Miller 1989
The painting (Plate 3) shows the Spiritual journey of knowing through symbols
of body marks, paint decoration, feathers, wings, quartz, river, lagoons, and pools of
water, spiritual animals, land, sleeping, dance, and musical instrument. It depicts
spiritual energy, seeing, knowing more knowledge and becoming one with himself or
herself and the spirit realm of the Dreaming.
This painting depicts the way ceremonial paint is used to continue the cycle of
life through ‘silent flowing’ of story-telling, symbolic allusion and imagery found in
movement, song, myth and dance to communicate knowledge, through faith in the
mythic spirits which enhance social structure and continue the cycle of life. This can
be likened to the Biblical truth found in Galatians 5:25 “If we live in the Spirit, let us
also walk in the Spirit.” This is what effectively happens when the Aboriginal person
is enveloped in the ‘Silent flowing’. The four canvases were painted with the finger
in the same way that Aboriginal artists apply paint to their bodies. A special effort
has been made in the paintings to portray an authentic aspect of Aboriginal culture
and spiritual beliefs to show this ‘silent flowing’ of knowledge through ritual in paint
and art making.
2.1.2.1.1 (Plate 3) Panel 1
An ethereal figure comes to inspire the dancer in the middle ground. The dancer’s
body, painted in a manner depicting spiritual significance, is being assimilated back
into the landscape, the spirit absorbed into the Dreaming, the soul returning to the
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land from which emerged. The enduring landscape is in harmony with the body to
reflect the spirit of Dreaming. The body paint is floating upwards as it is taken back
to the Mother Earth in dancing movement rhythms. The outstretched arms symbolise
the death of the old self giving rise to a renewing and knowing of new knowledge.
This can be likened to the Christian belief in baptism, when one emerges from the
water to a newness of life (Matthew 3).The outstretched arms symbolise the death of
the old through the symbolism of the haunting sound of the didgeridoo.
2.1.2.1.2 (Plate 3) Panel 2
The dancer is taken back into the landscape by the spirit in a similar fashion to the
baptism of a Christian which also symbolises the renewing of life. The landscape is
absorbing the dancing figure into itself through shapes resembling trees, valleys and
rocks. The belief that everything reverts back into the land, being reincarnated into
objects of nature, there to lie until the next dance of regeneration and knowing. The
elements are part of the world, through each cell and minute part of composition.
This explanation of behaviour shows no blame for this ancient ritual experience of
knowing and gaining higher knowledge. The unwillingness to understand Aboriginal
spiritual beliefs during colonisation, has stifled and broken the spirit of the
Aboriginal person, who is desperately trying to gain his/her ancient identity which
lies within, dormant, ready to explode into new life and being.
2.1.2.1.3 (Plate 3) Panel 3
Everything in nature is determined containing things past and present, so this panel
shows the concept of the dancer being absorbed into the spirit of the land. The face
has almost been lost in the landscape, merging with the forms suggested by the
spiritual paint design. The arm has become the didgeridoo, accompanying the ritual
through music and dance, a calling from the depths of the earth to learn and be one
again.
2.1.2.1.4 (Plate 3) Panel 4
The arm from Panel 3 is linked to the landscape suggesting the dancer has now
passed into the Dreamtime. This causal relationship with natural elements helps the
soul to lie in the depths of the earth waiting to be called to renew and learn new
knowledge through ritual and dance. The body paint has significance. The capacity
to understand and gain truth has purpose and origin in the person’s skin and country.
The landscape formation depicts the way paint is applied to the body, linking with
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the belief that the spirit, swallowed up in the land, waits patiently for the ritual to
begin once again. The fourth panel is linked to the first in a circular continuum of
rhythm of continued existence.
The metaphysical bewilderment in understanding the Aboriginal person’s belief,
ritual, being and knowing, is timeless, enduring, and needs to be understood through
revision of thought and purpose by non-Aboriginals.
2.1.3 Language Knowledge
‘To engage in a language that includes terminology like
epistemology, discourse, inter-subjectivity, deconstruction, pedagogies,
comparative approaches, dualities, and - my all-time favourite - post
colonial (let's face it, we're still being colonised!), I was always
uncomfortable. This was because it was a language that, while trying to
define and discuss Blackfellas, also served largely to alienate the very
people it was talking about. It's a language that, on a day-to-day basis,
is rarely used among ourselves, even among those with post-graduate
degrees, and in reality, it is language that cannot be read by a large
proportion of us, due to appalling literacy levels in Aboriginal
communities in Australia.’
Heiss 2012, p.131
Harris describes difficulties, misunderstandings and communication with
Aboriginal Language when she says, ‘Incomplete mastery of English at the
grammatical and lexical level exists because they carry over their speech behaviours
into their communication with Whites’ (Harris cited in Cooke 1998, p.13).
Heiss (2012) discusses the challenges and situations in communicating. she
believes that language is one form of displaying identity, and has always provided a
key for individuals to know to where they belong.
It is well documented by various authors that Australia’s indigenous languages
numbered at least 250 at the time of the first European settlement on the east coast.
Altogether there were close to 750 languages and associated dialects that are rich and
complex. With reference to language, Langton informs:
‘The Kimberley and much of the Top End of the Northern Territory
languages are non-Pama Nyungan. Meriam, the language of the
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Murray Island, is a Papuan language, quite different from the
languages of the other islands of Torres Strait, which are Australian
languages.
Langton 1994, pp.9-10
Aboriginal language distinctiveness must be retained for Aboriginal identity and
social cohesion to be real. Their traditional languages must be retained. Some
traditional languages are still used and maintained such as Alyawarra. Because this
group of Aboriginals retained their language and cultural heritage, their
understanding of Standard Australian English is somewhat limited, making their
interactions with the legal system inhibited, and open to ridicule and judgement.
Eades (1983) succinctly states:
People judge others largely by their behaviour and particularly
their speech behaviour. Whites often complain that Aborigines are shy,
uncooperative, ignorant and unreliable. Aborigines often complain that
Whites are nosey (or interfering), rude and bossy. I believe that these
complaints, and resulting cross-cultural tensions, are often due to a
significant extent to differences between Whites and Aborigines in their
patterns, interpretations and evaluations of English use.
Eades 1983a, p.8
Alyawarra language has approximately 2,000 speakers. Alyawarra country lies
approximately 200 kilometres to the north-east of Alice Springs. The communities
where Alyawarra is spoken consist of Ampilatwatjai (Ammaroo), Alpurrurulam
(Lake Nash), Imangker (Murray Downs), Mwengkart (McLaren Creek), Wetenngerr
(Epenarra), Canteen Creek, Tennant Creek, Camooweal and Mt Isa, Amameny
(Urandangie). There are differences in dialects of Alyawarra; some of the older
Alyawarra people speak variations different from the young ones. The Alyawarra
language is complex in its makeup, for example; ‘el’ ending can mean that the word
shows the doer of a transitive verb (ergative), where something is (locative), where
the action is being done (instrumental) etc.
Green explains some of the differences between Alyawarra and English:
Alyawarra has 30 consonants compared to 26 used in English (and
15-20 in most other Aboriginal languages) … These differences in the
sound systems of English and Alyawarra explain why English speakers
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may have difficulty in pronouncing some Alyawarra words and why
Alyawarra speakers may have difficulty pronouncing some English
words.
Green 2012, pp.9-10
Further explanation is given by Christie (1998) in relation to Aboriginal language
where meaning can be understood differently:
‘The yolngu word for ‘to condemn’ also means ‘to dislike’. The
word for ‘ashamed’ also means ‘bashful’. The word for ‘forgive’ also
means ‘forget’ or ‘ignore’.’
Christie cited in Cooke 1998, p.15.
Through colonisation, culture and its language were broken down and some of
the roots of this fracturing can be blamed on the rural sector. Urry reports that
Australian bushmen were not respectful to the Aboriginals from whom they learned
much of their bush knowledge.
‘By rejecting Aboriginal languages, the bushman thus failed to
comprehend the rich local knowledge that Aborigines could share with
them concerning the country and the resources they had come to
possess, and they failed to appreciate the Aboriginal sense of identity
with the landscape and its mythology, expressed in ritual, song and
dance.’
Urry cited in Donaldson & Donaldson 1985, p.63
Because Aboriginal people spoke ‘broken English’ this too, brought its own
‘shame’ of not speaking English properly and also the ‘shame’ of not being able to
speak their own language, what a tragedy! Through this disintegration of language
came a watering down of culture. Aboriginal persons could not use their language
under fear of persecution, the use of storytelling and ritual was disallowed, as
Indigenous knowledges were blanketed.
The following case by Eades (1996), illustrates this point: ‘My work over the last
12 years has shown that even where the grammatical differences between SE
(Standard English) and AE (Aboriginal English) are not great, there are significant
pragmatic differences, which have implications for cross-cultural communication.’
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Eades continues by referring to a legal case where language misunderstanding
played a large part in denying a fair trial for an Aboriginal person.
‘In 1988 Kina was communicating in an Aboriginal way. The
lawyers who interviewed her were not able to communicate in this way,
and they were not aware that their difficulties in communicating with
her involved serious cultural differences. Also at this time she did not
have the ability to communicate in a non-Aboriginal way. Thus the
communication difficulties were not about personalities but about
cultural differences in language usage.’
Eades 1996, p.217
Culturally

different

varieties

of

interaction

associated

with

language

communication can be noted in the statement by Holmes:
‘Pidgin is a language which has no native speakers. Pidgins
develop as a means of communication between people who do not have
a common language. So pidgin is no-one’s native language. Pidgins
seem particularly likely to arise when two groups with different
languages are communicating in a situation where there is also a third
dominant language. On slave plantations in the nineteenth century,
people were deliberately separated from others who used the same
tribal language so as to reduce the risk of their plotting to escape or
rebel. In order to communicate with each other, as well as with their
overseers, they developed pidgins based on the language of the
plantation bosses as well as their own languages. Pidgin languages are
created from the combined efforts of people who speak different
languages. Both sides generally contribute to the sounds, the
vocabulary, and the grammatical features, and some additional
features may emerge which are unique to the new variety.
Holmes 1992, pp.90-91
Ferguson when revising Stewart (1962) on the typology for multilingualism
suggests five types of language:
1. Vernacular (V): The unstandardized native language of a speech community.
2. Standard (S): A Vernacular which has been standardized.
3. Classical (C): A standard which has died out as a native language.
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4. Pidgin (P): A hybrid language which combined the lexical stock of one
language with the grammatical structure of another language or group of
languages.
5. Creole (K): A Pidgin which has become the native language of a speech
community. Ferguson recognizes that ‘the line between V[ernacular] and
S[tandard] is sometimes difficult to draw.
Ferguson cited in McColl 2005, p.34
However Fromkin illustrates her take on language stating that:
‘Case, tense, mood and voice are generally absent from
pidgins…Pidgins are simple, but rule-governed … Creoles are spoken
in Aboriginal communities in the northern Territory, the Kimberley and
Cape York Peninsula …and are hardly comprehensible to speakers of
Standard Australian English because they share many features with
Australian Aboriginal tribal vernaculars (for instance, phonemes found
in Aboriginal languages but alien to English, such as the palatal nasal
/ɲ/ and the retroflex voiced stop /ɖ/.
Fromkin et al 2005, pp.419-420
In the Northern Territory Creole is spoken in many areas and is accepted as a
language. Creole [Kriol] appears to come from children listening to adults speaking
many different languages. The name Creole is often regarded as a ‘shame’ language,
sometimes it is called ‘rubbish language’. One Elder of the Purla [Pwerl] Skin had
this to say about Creole [Kriol] “Feel shame because of make -up language, don’t
like this Creole.”
Due to the Aboriginal person’s tendency to move from place to place,
intermarrying with other tribal groups occurs with little knowledge of each other’s
tribal language. Governmental plans have placed different language speakers in one
location. Cherbourg Aboriginal Community in (Waka Waka) country near Murgon,
Queensland, is a good example of this. These people developed a form of ‘Mission
Talk’ as to converse in their native languages were not permitted. The Stolen
Generation is another example of the discontinuance of their native tongue which led
to a loss of identity.
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Although Creole contains some English based words, the meaning is different,
and is a concern in the courts, particularly if the Creole spoken is not based on the
person’s native tongue.
In a courtroom, the Creole spoken does not always have the same meaning as
English. A [Creole] Kriol dictionary was created that includes these examples: a lot
= ola, church=jej, me= maiself, moon=mun, murderer= gildi, payback=peibek,
kick=gigim,

kill=gilim,

knife=naif,

knock

down=nakimdan

(http://ausil.org/Dictionary/Kriol/index-english/index.htm).
It can be seen how it could be confusing in a courtroom, particularly where the
word bail is used. It could be interpreted by the Aboriginal offender as bailgurr
which means fall down. Example: Morin bin ran ran ran bailgurr langa
ting=Maureen was running and she fell over the thing.
This becomes a problem in the courtroom in non-tribal situations because not all
Aboriginal persons speak Creole and English. Interpreters can easily misinform the
person they are trying to help, because they may not be familiar with appropriate
interpretation of English to Creole of a particular word or concept.
Bickerton (1981) elaborates on the emergence of this language:
‘Creole languages arose as a direct result of European colonial
expansion. The early linguistic history of these enclaves is virtually
unknown; it is generally assumed that speakers of different languages
at first evolved some sort of auxiliary contact-language, native to none
of them (known as pidgin), and that this language, suitably expanded,
eventually became the native (or Creole) language of the community
which exists today.’
Bickerton cited in Preston 1989, p.34
Heffernan 1998 records Aboriginal oral histories are a recreating of memory. The
painting below (Plate 4), illustrates this integration of colonial Australia through
childhood memories and the use of language to form this bond. It depicts how fire
and landscape fused this friendship, and how elements such as sand, wind, sky, and
grass were fused in language and became an integral part of the two cultures and
therefore identity. After assessing and viewing the painting, Duncan Rubuntja,
Aranda Tribal elder, Hermannsburg, NT (1988) wrote to the artist and said in part: ‘It
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was decided that Lorraine through her paintings be the person to help Aboriginal
people and White people understand each other better.’

Plate 4: Pmara Nyintarga (From one place)
Lorraine Wyndham-Miller 1989
2.1.4 Health Knowledge
‘The rate of cardiovascular disease and diabetes is now
exceptionally high in the indigenous population. The typical Aboriginal
diet today is high kilojoule; low in nutritional value, and high in fats
and sugar.’
www.betterhealth.vic.gov.au (viewed 15th. October 2013)
Through watercolours painted by G.F. Angas in 1882-1886 and photographs taken
by Norman B. Tindale in 1963, it was observed that Aboriginal people, before
European settlement, led a nomadic hunter-gatherer lifestyle. They had deep
knowledge of their land, sources of water, and the effects of climate changes and
cycles on flora and fauna. Early explorers observed that the people were lean and
healthy
‘Wyndham-Miller (2009) has this to say concerning the Aboriginal
person’s health: ‘The story of nutritional change, white people brought
white flour, sugar, tea and stimulants with them to Australia. The
Aboriginal people, unaware of the threat to their traditional diet,
consumed these foods readily. Health disorders and disease followed.’
Wyndham-Miller 2009, p.69
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Ultemara (2009) says:
‘They came and took my land, nothing was left for me, only the
black ground, I miss everything, the kangaroos, goannas, lizards,
snakes and freshwater turtles, and the sea turtles, also the crocodiles
and the turtle eggs and roots and yams and waterlilies, and here I am
living with white man’s food. It’s not like where I used to hunt for my
food and be free. That is the way of life now.’
Ultemara cited in Wyndham-Miller 2009, p.69
The Aboriginal traditional diet was high in carbohydrates, protein and nutrients,
and low in fat and sugars. In 1948 when growing up in the bush, the author reports,
‘[we] ate green ants, bush banana, apple, bush plum, yam, crocodile eggs, turtle,
snake, flying fox, spiny ant eater and goanna, this was the way it was when growing
up on Rosie Creek Station in the Northern Territory now Lorella Springs Station.’
Today, Aboriginal diets are heavily westernised and tend to be high in fat and
sugar, but low in carbohydrate, fibre and nutritional value. According to the
Victorian Government in its article in Better Health, it is stated:
‘Surveys show that urban-dwelling indigenous people eat more fast
food and salt than non-indigenous people. Living in remote outback
communities reduces the range of foods available, particularly fresh
fruit and vegetables. Indigenous people of the Northern Territory
consume more sugar, white flour and carbonated soft drinks than the
Australian average. The typical modern Aboriginal diet, whether city or
country, is especially low in vitamin C, calcium and magnesium.’
www.betterhealth.vic.gov.au (viewed 15th. October 2013)
2.1.5 Land Knowledge
‘Land is not just soil or rocks or minerals, but a whole environment
that sustains and is sustained by people and culture. For Indigenous
Australians, the land is the core of all spirituality and this relationship
and the spirit of 'country' is central to the issues that are important to
Indigenous people today.’
www.environment.nsw.gov.au/resources/.../09782factsheet1.pdf
(Viewed 15th. October 2013)
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With reference to land and country, Kunoth-Monks (2011) speaks of the
relationship to country:
‘There was a richness of the relationships between people so you
felt never alone. You felt secure, you felt you belonged. Country owns
and holds you, not you holding the country and becoming master of the
land. Land owns you through song lines, you've got to know which part
of the land owns you and where you are responsible for the wellbeing of
that earth. Let me assure anybody who cares for the Aboriginal people
of Australia that once we are moved from our place of origin, we will
not only lose identity, we will die a traumatised tragic end.’
Kunoth-Monks 2011, pp.1-2)
The relationship between Aboriginal persons and their land has been widely
investigated by several authors, including the New South Wales government when
implementing language and cultural history into schools and courses taught at the
University of Sydney:
‘All of Australia's Aboriginals were semi-nomadic hunters and
gatherers, with each clan having its own territory from which they
'made their living'. These territories or 'traditional lands' were defined
by geographic boundaries such as rivers, lakes and mountains. They
understood and cared for their different environments, and adapted to
them. Indigenous knowledge of the land is linked to their exceptional
tracking skills based on their hunter and gather life. This includes the
ability to track down animals, to identify and locate edible plants, to
find sources of water and fish.’
www.environment.nsw.gov.au/resources/.../09782 factsheet1.pdf
(Viewed 17th. October 2013)
It can be seen that land plays an important part in the Aboriginal persons psyche
where traditional knowledge and skills and their practical applications are played out
in the landscape. Land knowledge is a step further to knowing and securing of
traditional knowledge and skills and should contribute to firm, sustainable
development. The conservation of traditional land knowledge and its value will be
supported in the methodology chapter of this project where, through qualitative
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research, and close cooperation with the communities and traditional Elders and
community will ensure that documented information is accurate.
The land is at the very root of what it means to be Aboriginal. The land represents
the whole of the physical world from which life has emerged. To Aboriginal society
land is sacred. Mulvaney (1989) gives this first-hand account of one Aboriginal myth
that shows the belief of features in the landscape:
‘Vandals’ have over time carved their names on many sacred sights,
for example in 1884 when Police Trooper, W.H Willshire carved his
name firmly into Itirkawara (Chambers Pillar), known in Aboriginal
Dreaming as the transformed fossil of a knob-tailed gecko, a sandhill
lizard. This was a place of significance and an important Dreaming
place. John McDouall Sturt was the first European to visit this sight
and named it after one of his Adelaide supporters James Chambers.
Many others have carved their names in its surface - a disgrace really
as it embodies Aboriginal moral law and can be likened to the Biblical
story of Lot’s wife when she was turned to a pillar of stone because she
disobeyed the word of God. Is it any wonder that there was retaliation
and discontent on the part of the Aboriginal persons?’
Mulvaney 1989, pp.114–116
Terry Yumbulul and Keith Djiniyini (cited in Yunupingu (Ed) 1997, p.43)
explain that most of the plants, animals and places in the environment are totems for
one tribe or another.
‘It is necessary to give credit to Aboriginal peoples for their collective wisdom
which has been passed down through the ages through oral traditions and practical
experiences. Their knowledges, the past, present and future, are tied together and
describe how they maintained themselves and managed the resources they found.
These knowledges are rooted in the spiritual aspects of the land.’
The colonisation by Europeans caused enormous confusion, particularly in
spiritual matters. Stanner describes the mistaken belief in terra nullius when this
‘empty land’ was already, ‘an immense network of human connections [that]
stretched over the continent in every direction’ (Stanner 2009, p.91).
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The wealth of Aboriginal spiritual beliefs can be gleaned from the following
painting (Plate 5).

Plate 5: Leyorraka Pmara (Grandmothers’ Camp)
Lorraine Wyndham-Miller 1988
This painting reinforces the value of the land as all nurturing and encompassing,
and is one of two paintings to illustrate land value. The painting depicts the death of
an Aboriginal woman and a returning to the earth, showing the land reclaiming its
own, taking it back to itself. Her hair becomes fire, limbs become trees, and the
branches are blood vessels which carry the life blood back to the land where the
Ancestor Spirits can return to the trees, rocks, hills and earth from where they
originated. Even in death, the spirit is recognised returning to her ancestral being.
Funerals are of great importance, as the essence of Aboriginal beliefs manifests itself
through rituals.
Within the above painting, dance played an important part in the death of the
grandmother. Paint bands around the trees near the burial site tell others not to
proceed within this site, and the figures performing the dance ritual point directly to
the spiritual domain where ancestral power is released. It is believed that through
these rituals the return of the deceased spirits can be felt, this in turn bringing the past
into the present. The poetry of that expression can be felt through ceremony and
song.
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Berndt writes, ‘Songs are not merely traditional; they are also sacred, because
each is essentially of divine ‘composition’, they are sung to a defined traditional
rhythm [and] express the essence of ceremonial behaviour, and relevant mythology.’
Berndt 1953, p.61
The following comment by Langton illustrates the value of women and ritual,
giving further strength to the above painting and depicts how women are viewed:
‘Women’s

ritual

observances,

including

ceremonies,

are

performative devices for emphasising important states, emotions and
events, and they give expression to a wide range of life’s concerns …
Place-specific or regional celebrations of Stories or Dreaming which
may include song cycles, dance repertoires, ritual objects and body
painting, are used for calling up ancestors and re-enacting their
exploits.’
Langton 1997, p.88
On land, ceremonies and stories are told to ensure that this deeply felt view of a
cosmic world that embodies past, present and future, and ‘forms an organic cyclic
continuum’ (Wyndham-Miller, 2009). So how easily was this disrupted when the
land was colonised and new thoughts and spiritual values were introduced.
The following painting (Plate 6) offers another view of how Aboriginal people
hold land as value in itself. It is not held as a commodity to buy or sell.

Plate 6: Enka (Spirit)
Lorraine Wyndham-Miller 1988
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The painting depicts another view of the value of land. The Aboriginal people
hover above and over the land with its symbols, rivers and well-defined hunting and
tribal areas, with the ghosts, trees, animals and times of long ago embedded in the
landscape. Everything has changed for them. There will be no going back to the old
ways, for it is now lost. The only way for the Aboriginal person is to go forward and
bring the best of the old ways into the new dominant culture; to learn a new way and
make it theirs.
When viewing this painting at an exhibition of work by Lorraine WyndhamMiller held at Flinders University, SA in 1991, thoughts turn to Wally Guma who, in
his words, offered a painful reminder of land value: ‘The beautiful bush was my
home. I climbed the rocks and the hills. I swam in the waters where the rivers flowed,
but how old I was I don’t know’.
Hope for the survival of the land as the Aboriginal person sees it, is echoed in
these words by Altman & Kerins:
‘Indigenous land managers are now looking after great national
treasures in the form of some of the country's most biologically intact
terrestrial and coastal ecosystems and extraordinary cultural property
in the form of rock art and archaeological sites and cultural landscapes
- treasures that are the envy of the world.’
Altman & Kerins 2012, p.vii
The problem today, within some groups, is that the ecological knowledge,
transmitted through stories and ceremonies, is not taken seriously and may be
dismissed or ridiculed as being superstitious belief. The question is that all cultures
have their beliefs and knowledge, so why then does the Aboriginal person’s
knowledge and belief, which is complex, physical and experienced based, create
such a dilemma for others to comprehend and accept. Connection to land and belief,
is their flesh, their identity, their being and knowing. Removal from the land can be
likened to taking part of their mind. All knowledge is incorporated in the Aboriginal
conception of land.
Dodson tells us:
‘To understand our law, our culture and our relationship to the
physical and spiritual world, you must begin with the land. Everything
about Aboriginal society is inextricably interwoven with, and connected
56

to the land. Culture is the land, the land and spirituality of Aboriginal
people, our cultural beliefs or reason for existence is the land. You take
that away and you take away our reason for existence. Removed from
the land, we are literally removed from ourselves.’
Dodson cited in Langton, (Ed) 1997, p.41
2.1.6 Customary Law Knowledge
Before white settlement, tribal Elders, and Kadaitcha (Spirit Men) and Illapurinja
(Spirit Women) maintained strong control (stories told to me when I was a child
growing up in Arnhem Land in the Northern Territory, by Old Aboriginal women). If
a mother had twins, one would have been killed as twins were seen as very bad luck.
Spearing in the leg or being speared to death, hitting on the head or banishing from
the tribe for a time were common punishments. One Elder reported: ‘Big shame, rape
is the worst, shame for family and people. Murder shame too, but rape worst.’
Many tribes administered ‘Pay back’. If someone did something to someone else,
the families would carry out pay back, and these feuds could last for many years.
After European settlement, Elders lost their ability to maintain law and order and
fulfil their role as wise men. This resulted in tribal disintegration and language loss.
Aboriginal people had to survive in whatever way they could so their traditional
culture was weakened as they adapted to white societal pressures. This resulted in
substandard English practices and loss of their own individual languages. With this
loss came a loss of identity and belonging. Their society that had existed for up to
70,000 years became fragmented and they became second-class citizens of the major
society.
No wonder today, many Aboriginal people have difficulty in understanding and
being understood, particularly in the courtroom situation. The Aboriginals live in a
kind of limbo. There is a common belief that nothing they do will help and they seem
unable to do anything about it. There is a general feeling that circumstances will not
change, and no one really understands them.
It is worthy to note that Aboriginal people have attempted to incorporate the nonIndigenous world into their own. Historically it was forced upon them in the process
of a dominant culture’s dispossession. Whether it was intentional, or not, the fact is,
it happened, so now in these modern times a systemic and silent integration of the
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‘white’ ways of thinking is still subtly being carried out in some Australian
institutions.
It is now time for non-Aboriginals to introduce Aboriginal culturally appropriate
ways of seeing, knowing and understanding within the court system to support the
facilitation of equality for all. According to Sutherland, the Federal Government, in
its statement on the Mabo case, stated: ‘The strongly expressed wish of Aboriginal
and Torres Strait Islander people to have absolute protection accorded to sacred
sites and other areas of cultural significance needs to be addressed as a priority.’
(Sutherland 1994, p.30).
It would be good if the full range of artistic and cultural activities, both traditional
and contemporary, including visual arts, craft, and language could to be maintained
and promoted.
The following painting (Plate 7) helps to depict, in visual form, how events may
have appeared in the minds of the Aboriginal people when their land was taken and
the ancestral waters, rivers, animals and plants were denied them. Many Aboriginal
peoples have tried to resist societal disintegration and are still battling to maintain
their Spiritual beliefs.

Plate 7: Pmara Kutatha Ekuranha (His everlasting home)
Lorraine Wyndham-Miller 1989
This painting depicts a sleeping Aboriginal dreaming of his home as it used to be
only to be overcome with dreams of loss and chaos. This form of escape through
‘Kunba’ did not change the situation for the Aboriginal persons and they found
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themselves confused and unable to control what was happening through this new
knowledge, which was being thrust upon them.
The Aboriginal people found that their feelings became an immense pain for
them. Their skin, identity and knowledge were and are based on the land, which
cannot be removed from their identity. They hold a richness that no one can take
away. They don’t own the land but the land owns them; it is a spiritual connection
which has now been fragmented and misunderstood. This painting portrays the loss,
fear and hurt that would have been felt at this time.
2.1.7 History and Cultural Knowledge
‘My expectation of a good Australia is when white people would be
proud to speak an Aboriginal language, when they realise that
Aboriginal culture and all that goes with it, philosophy, art, language,
morality and kinship, is all part of our heritage, and all they have to do
is ask for it.’
Perkins cited in Randall 2003, p.ix
‘The first life crisis comes when the child’s soul, through the mystic
experience of its father or one of his relatives, leaves its totemic centre
or spirit home and enters the chosen mother, who already has within
her the material substance in which it will dwell. Next, for a boy, comes
the initiation or the age-grading rites – which may stretch into a series
of crises punctuating his youth. The counterpart for a girl is puberty
and its associated rituals, often colourful and always socially
significant. Mechanisms of age-grading superficially divide the men
from the women, on the basis of those who take part or are initiated
into certain ceremonies. Men and women both have their separate parts
to play and both are of equal importance.’
Berndt and Berndt 1974, p.56
The following true story was told by C. Teece, the author’s father, in 1970
regarding one of the survival practices of the Aboriginal person:
‘When baby girls were born into the camp, I’ll tell you about it, but
you won’t like to hear it. It involved the killing of baby girls by sticking
a stick through their umbilical cord causing death and another case of
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placing one twin baby on an ant bed for the ants to eat because it was
‘debil debil’, I saved many babies from death by talking to the men and
women in the camp to stop the practice, the reasons they gave were
embedded firmly in their religion and I felt at the time, was I doing the
right thing by interfering in their beliefs.’
Cec Teece in discussion with the Author 1970
It is not the author’s intention to portray all the colonisers as bad, because there
were good things that they brought with them, such as education which taught people
how to communicate with one another through the written word. Without that this
project would not be written. This is further illustrated in a story told to the author by
her father:
When I was in the camp on Rosie Creek (now Lorella Springs
Station), we needed food supplies, so I carved into some bark with my
pocket knife instructions and sent ‘Old Mick’ by horseback to the
homestead 80 miles away to get supplies, he only had with him the bark
message. He knew what we needed and what I told him to get. He was
amazed when my wife Lorna read the message and gave ‘Old Mick’ the
supplies that we needed. He didn’t have to try and speak any English to
have the message understood. When he got back he said to me in
broken English, ‘Hey Boss, I want that white man’s secret writing, I
want to get ‘im.’
Cec Teece in conversation with the Author 1960
Plate 8 is a photo of the two pieces of bark containing the message.
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Plate 8 Photo of message written on bark by Cec Teece
2.1.7.1 Social disintegration

The recognition of Indigenous Australians as ‘peoples’ had to
overcome a firm conviction that Aboriginal ‘society’ had disappeared
or would very soon be gone. Paul Hasluck argued in the 1950’s that a
policy of ‘assimilation’ was the right response to this decline; with the
public’s help, governments would manage Indigenous Australians’
transition humanely.
Rowse. 2012, p.xvi
Europeans occupied Aboriginal lands and displaced people without alternative
recompense. It was this ‘suffocation of conscience’ which Stanner (2009) believed,
makes racial relations in Australia ‘the history of indifference’.
The situation has become worse by overlooking the root causes of the social
disintegration. Lawmakers see the statistics, but they fail to deal with the reality
which creates those statistics, for that reality is the outward manifestation of cultural
trauma. Moreton-Robinson says: ‘…whiteness is embedded in all representations of
Aborigines and continues to inform racialised ways of knowing and colonising
practices’ (Moreton-Robinson (Ed) 2005, p.2).
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During the colonial period and to some extent still today, Aboriginal’s became a
social experiment and a product of the colonisers. Gray carries this notion further in
his comment, ‘It was commonly held that Aboriginal people were doomed to
extinction and ‘the remnants’ were to be incorporated into the nation largely
through inter-marriage.’ (Gray 2007, p.32).
This positions black and white relations as problematic. To manage the transition
of Aboriginals into mainstream Western thinking by humane means during
colonisation after 1788 was to forbid beliefs and rituals and the use of land
management, all integral parts of what it means to be Aboriginal. Through the
generations old cycles and practices in land management which had been shaped by
local conditions, the Aboriginal person’s practice of land management was of a
passive nature. Land management by the colonisers was active and caused concern to
the Aboriginal persons as did other forms of white practice. As McGlade declares,
‘Colonisation also involved forms of systemic power and control of Aboriginal
people.’ (McGlade 2012, p.37). Consequently, the strongly held beliefs that
Aboriginal people held were internalised and it can be assumed, inwardly wept over.
Missionaries, aided by the government of the day, imparted their religion and
beliefs with religious zeal. I do not believe that this was done to destroy a people
only to carry out the Biblical and firmly held directive given by God:
Go ye therefore, and teach all nations, baptizing them in the name
of the Father, and the Son, and of the Holy Ghost: Teaching them to
observe all things whatsoever I have commanded you: and lo, I am with
you always, even unto the end of the world. Amen.’
The Holy Bible, King James Version, Matthew 28: 19-20
This message was God given and can be recognised for its beliefs, but the
methodology was not suitable for the commission. An understanding of the religious
beliefs of the Aboriginal persons would have been a better strategy, before imparting
a ban on language, custom and ritual.
Embedded in this new religion was also idolatry; it was not a pure religion as
prescribed by Jesus in His time on earth, but a watered down and fragmented version
of what true religion was all about. It became part pagan and part Christian. The
Aboriginal people were accused of pagan and devil worship, but in reality was there
any real difference in spiritual beliefs between the two? White (1988) writes: ‘The
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spirit of worldly conformity is invading the churches throughout Christendom’. This
conformity is what came to the Australian shores in 1788.
As with religion of today it is easy to see how this could have been believed. In in
a sermon preached in London, Robert Atkins draws a dark picture of the spiritual
nature of religion:
‘The professors of religion of the present day, in every church, are
lovers of the world, conformers to the world, lovers of creature comfort,
and aspirers after respectability. They are called to suffer with Christ,
but they shrink from even reproach. Apostasy, apostasy, apostasy, is
graven on the very front of every church; and did they know it, and did
they feel it, there might be hope; but, alas! They cry, ‘We are rich, and
increased in goods, and stand in need of nothing.’
Atkins cited in White 1911, p.343
The fervour of the missionaries and the manner in which they implemented their
beliefs, went a long way to destroy Aboriginal culture. The colonisers deemed it their
God given right to ‘save the savages and get them to put aside their devil worship
and their mumblings’. They were regarded as pagan devil worshippers. The Old
Testament taught that paganism and Satan worship, soothsayers, sorcerers and
witches should be condemned.
Had the true religion of Christ, which embodied kindness, compassion and
concern for others come with the colonisers, the conversion of the Aborigines would
have been much easier for them and the Aboriginals’ adaption to the new major
society, had it been done in a more humane manner. Their language, rituals and land
identity, would not have been removed in the manner it was. ‘Through their faith you
shall know them’ The love of Jesus would have radiated out of their very being and
the Aboriginal people would have responded to this - but alas, this did not happen
and we have the dilemma we find ourselves in today.
Because of this oppression, both Catholic and Protestant evangelical
denominations have so intertwined that there has to be some acceptance of a book
besides the Bible. So where does the Aboriginal person belong? Their world has
been corrupted with Western religious customs. So what is the truth of the situation?
Is truth to be found in the archives as noted by Ravenscroft in her essay of ‘Anxieties
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of dispossession: whiteness, history and Australian’s war, Vietnam, (Ravenscroft
cited in Moreton-Robinson, 2011, p.3); or are they to be found in the hearts and soul
of individuals.
Says Howard Crosby:
It is a matter of deep concern that we find Christ’s church so little
fulfilling the designs of its Lord, so the church of Jesus now is, by its
false partnerships with an unbelieving world, given up the divine
methods of its true life, and yielding itself to the pernicious, though
plausible habits of a Christless society, using the arguments and
reaching the conclusions which are foreign to the revelation of God,
and directly antagonistic to all growth in grace.’
Crosby cited in White 1911, p.342
The forcefulness of the dominant major society has resulted in ramifications that
have to be faced today, regarding Aboriginal persons loss of identity and spiritual
connection.
Many Aboriginals have embraced the Christian religion, whether this was
through genuine belief or through fear, one does not know. However, this is not a
crime, but the Aboriginal spiritual beliefs needed to be understood before
disregarding them altogether as pagan and Satanic, and substituting them with
another form of idolatrous beliefs.
There are elements within the Aboriginal beliefs that are bordering on the pagan;
an example is given by the author’s father Cecil Teece:
‘Aboriginals are very fearful of their beliefs and this does control
their lives, I saw once a man who had the bone pointed at him and was
told by the Kadaicha man (Witch Doctor) not to ever speak again, and
this man never spoke again, I saw him some years later, before he died
and he still didn’t speak. What power their belief has over them. If we
could believe as powerfully and as fearfully as this fellow did, then we
could move mountains’.
Teece in a conversation with the Author, 2007
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The paintings (Plate 9): Panel 1: Imanka (A long time ago), Panel 2: Mpopa (In
the middle), and Panel 3: Lyata (The present) illustrate how the Aboriginal person’s
identity has emerged through mixed colour relationships, Aboriginal persons of
mixed culture find it difficult in forming an identity because they belong neither to
one culture nor the other. They hover between the white man’s culture and
Aboriginal culture, not knowing which one to fully embrace. The loss of identity and
belief in self, fitting into neither culture, has been keenly felt by the author. The fear
of saying, ‘I am Aboriginal’ and the fear of not being accepted as such, has not been
an easy road to travel. Yet at the same time not fully fitting into the white man’s
culture has been equally daunting.

Plate 9: Imanka (Long time ago), Mpopa (In the middle), Lyata (The present)
Lorraine Wyndham-Miller 1986
The author related an incident when she was an artist:
‘In 1986 in South Australia, I once went to obtain funding to help
with my painting career-first I asked the Indigenous organisation they
said ‘No, as I was not Aboriginal’, so then I asked a White
organisation, they said ‘No, because I should not have been painting
Aboriginal Spiritual paintings when I was white. At this time in my life,
I was not aware of my Aboriginal heritage. This came sometime later.
So you see just one example of how the mix of cultures has positioned
me and many others.’

Teece, 2014
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2.2 Language and other non-verbal behaviours that
create disadvantage in court settings
This section addresses these research questions:
2

Do mismatches between Aboriginal and non-Aboriginal speech patterns,
speech mannerisms and non-verbal behaviours lead to confusion and

3

misunderstanding in court?
Do many Aboriginal people have difficulty comprehending and speaking
English?

2.2.1 Aboriginal difficulties with English
‘You cannot separate Indigenous language from the natural world
because it is rooted in landscape…Both black and white can benefit
from the protection of Indigenous languages because the truth about
the country is embedded in those languages and if we are to live,
reproduce and die here it is a wise philosophical precaution to
understand the soil from which we spring and into which we descend.’
Pascoe 2007, p.192
According to the NILS (2005) report, of the original 250 or more languages, only
about 145 Indigenous languages are still spoken to some degree. Many languages are
not fully spoken by anybody, and only some words and phrases are remembered.
Less than 20 languages are considered to be strong in the sense that they are still
spoken by all generations.
It is estimated that more than 100 Australian Aboriginal languages have become
extinct since 1788, and as a result the traditional life of the Aboriginal person has all
but disappeared. NILS English, in one form or another, has become the most used
language among Aboriginal peoples but has become modified by blending with local
dialectic speech sounds and patterns.
Cooke (1998) explains, when speaking in English with Anglo-Australians, many
Aboriginal people demonstrate an incomplete mastery of English, because of
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Aboriginal speech and language behaviours that are carried over into their
communication.
Most commonly used substitutions of the English sounds are /f/ and /v/ for /ɵ /
and /ð/, for example ‘mouth’ / ‘maʊf’, ‘mother’/ ‘mʌvǝ’. Another modification is
omitting the plural suffix ‘s’, because in Aboriginal languages the notion of plurality
is already indicated by some other word. For example, ‘many’ or ‘two’ may be used
in this phrase; ‘two big snake’. (Fromkin et al, 2005)
Green (2012) explains that one issue with converting Aboriginal language usage
to English lies in the basic structure of the languages. She explains that Alyawarra
has 30 consonants compared to 26 in English, and 15 to 20 in most other Aboriginal
languages.
Drobot (2011) describes the localised variations in Aboriginal language. He says
that heavy Aboriginal English is spoken in the more remote areas with more
urbanised Aboriginal people speaking forms of English that spread from Pidgin, to
Creole, to schooled English.
2.2.2 Law Court language problems
Recent developments in the offences committed by Indigenous Aboriginal
Australians have heightened the need for further study into the area of Aboriginal
Knowledge and specifically the language used in the Court Process.
Communication is an area that is causing great concern in the courts, as court
formality is alien to the Aboriginal way of conducting business, and court procedures
involve a special kind of discourse. When uncertain about what is being asked, it is
common for Aboriginal offenders to simply answer ‘Yes’.
Koch elaborates on this point:
‘1(b) Mr Pauling: Apart from going out there in the Toyota with
Toby to take these pictures and make a film and so on, had you been out
in Miyikampi country from when you were a little boy up until now, or
had you been somewhere else, some other place?’
Koch in Pride (Ed) 1985, p.177
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This question is far too long and therefore hard for the Aboriginal person or any
person for that matter to answer in one word. Sometimes a key word in the question
is not grasped, as in the following exchanges:
(1c) ‘Mr Howie When do you do that one?
Molly O’Keefe: For Jarrajarra.
Mr Howie: What times do you do that?
Molly O’Keefe: Wednesday, Saturday’.
Koch cited in Pride, JB. (Ed) 1985, p.177
Miscommunication results from the person’s limited knowledge of Standard
English. Lawyers need to use simple sentences and be explicit with questions for
example ‘What time’ for ‘when’, ‘which place’ for ‘where’, and so on. The
Aboriginal person’s understanding of English is, in most cases, limited and
pronunciation of Standard Australian English is different. The following two
examples show how misunderstanding can occur. The vowels of leave and live, and
he’s and his are indistinguishable to an English as a Second Language speaker. The
following examples demonstrate the mis-use of those vowel sounds:
‘That’s why we leave after that horse fell down there.
‘That’s where we lived …’ (CC: M 41)
Old Charcoal Jack – he’s only Ngunulurru himself and his Ngunulurru
himself.’ (JN: M 59) (125)
Koch cited in Pride (Ed) 1985, p.177

2.2.3 Other language difficulties
As Eades (1983) points out, Aboriginal and non-Aboriginal miscommunication is
attributable to ‘differing, but determinable, cultural-specific pragmatic conventions’.
Those cultural conventions are found in both language usage and non-verbal
behaviours.
Koch (cited in Pride, 1995) goes further to explain how some words have
acquired a different meaning from the normal English usage. For instance ‘scratch’
can mean ‘dig’, ‘flash’ can mean ‘pretty’ and ‘cheeky’ can mean ‘dangerous’. Other
commonly used pidgin expressions include ‘alonga’ or ‘longa’ probably from ‘along
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the’. Pronouns also can cause difficulty, the interchangeability of ‘me’ and ‘I’ as
either subject or object, being just one example.
The testing of the degree of comprehension of other legal terms such as ‘surety’,
‘adjournment’, ‘bail’, ‘curfew’, and ‘charge’ was carried out during the research
study, but preliminary discussions with local Aboriginal people suggested the
understanding of legal specific words such as these was low or non-existent among
targeted participants.
2.2.4 Non-verbal issues
It is not just linguistic issues that plague the Aboriginal person in court but a range of
non-verbal behaviours that accompany communicating with others, particularly those
in positions of power.
One of those behaviours is the need to have a period of silence before answering
a question. This gives time to think through the question so that a considered
response can be given.
Another is the custom of not looking at someone when talking with them. It is
considered disrespectful to stare at another person, particularly a woman. The talker
is likely to glance quickly at the person then look away while talking.
An extreme behaviour when undergoing a stressful experience is going into the
realm of Kunba, a deep trance-like state, when things are outside their area of
comfort and dissociating from the current environment. One way to overcome this
might be to introduce a form of visual representation to ‘bring back’ the Aboriginal
person from this dissociation from his/her environment. This suggestion was tested
during the research activities.
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Crim inal Justice System
This section addresses the research question:
4. Do Aboriginal people have difficulty in comprehending and responding to the
formal English words and phrases, and questioning techniques that are used
by the police and in courtrooms?

‘So the white man committed two offences against the Aborigines:
he stole their land; and blackened their reputation’.
Manning Clark in his foreword to the book ‘Tjaia Tara’ (Two Ways)
by Wyndham-Miller (2009, p.6)
The International Covenant on Civil and Political Rights (ICCPR), (1966, p.413),
both of which Australia has ratified, states in Article 27 on Customary Law: ‘Persons
of ethnic, religious or linguistic minorities wherever they live, they shall not be
denied the right to enjoy their culture and to use their own language.’ By Acts of the
British Parliament it was provided that the early settlers were governed by the
common and statute law of England, but this was over-ridden in practice by the
policy of ‘terra nullius’.
This was changed somewhat when the Commonwealth and Territory
governments enacted land rights legislation in the 1970’s and the High Court, in the
Mabo decision, reversed the doctrine of ‘terra nullius’, and began the move to
recognise native title. (Extract from the Report of the Committee of Enquiry into
Aboriginal Customary Law-Report on Aboriginal Customary Law, Northern
Territory Law Reform Committee, Darwin, 2003, p.10).
Government policy towards Indigenous peoples began to change. When
Aboriginal people say they lived with racism every day, they are talking about the
laws which operate every day, whether those who operate the system are well
meaning and helpful or personally racist.
The criminal justice system remains one of the most significant sites
of colonisation in Australia. The experience of Indigenous people who
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come into contact with police, courts and prisons has long been
characterised by oppression, intervention, harassment, violence,
unfairness, discrimination and cultural insensitivity.
McRae et al 2003, p.417
At the time of assimilation in Australia, colonists were as one in their lack of
acceptance of the Aboriginal Australians. Wilson claims that, through Darwinism,
social anti-Aboriginal attitudes pervaded in all areas - and this influenced the
viewpoints of most people including graziers, government officials, churches,
medical and police officers who were all ‘typical of the majority of Europeans of
their era.’ (Wilson 2000, p.30).
‘With terra nullius a new legal system which became the basis of
disposition of the Indigenous peoples of their land, they were denied
rights to land, language and culture. It was not until 1992 terra nullius
was exposed as ‘unjust and discriminatory’ by the High Court (Mabo
(NO 2) at 42) that things began to change for the Aboriginal peoples.
When the British arrived on the shores of Australia they brought with
them their rules of law, which was supposed to protect citizens, but it
did not provide protection for the Indigenous peoples. History proves it
did the opposite. Did the law and the legal process disadvantage the
Australian Aboriginal when the country was usurped in 1788?
McRae et al 2003, p.41
‘Historians have not been immune from a curiously blinkered, even
myopic, vision of Australian history. It may be understandable from a
human perspective, but surely unactable from a scientific or objective
perspective, to ignore the role which the law played in the creation,
development, and maintenance of racism in Australia. Aboriginal life is
prescribed, proscribed, and circumscribed by our law.’
McCorquodale 1985, p.3
The law, through the invasion by the British, firmly imbedded its legal doctrines
without thought for the Aboriginal peoples (Watson, 2013). Through this unlikely
cultural alliance, and its taboo for Aboriginal peoples to speak their language,
miscommunication became a common occurrence within the courts (Pope, 2011).
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With the continuance of State power a cultural divide continued to widen and
continues today and is one of the prime interfaces ‘between Blacks and the State’
(Sackett cited in Beckett 1988, p.66). It could therefore be said, that the ‘The
Australian criminal justice system is instrumental in producing and reproducing
subordination of Aboriginal people through over policing and surveillance, a
process strikingly similar to police-minority relations in the United States.’
(Matoesian review on Eades, 2008).
Considerable public debate still continues with regard to underlying causes for
Aboriginal overrepresentation in the courts or in the bigger picture, ‘the criminal
justice system’ (Eades 2008, p.180)
Further statements pertaining to this quandary are made by Weatherburn, ‘Efforts
to reduce Indigenous over-representation in the criminal justice system should be
focused on offender rehabilitation and assistance in promoting compliance with
court orders’ (Weatherburn & Snowball 2008, p.307), and Eades, ‘Investigations of
inequality within the courtroom have mostly examined ways in which discourse
structure and rules of use constrain witnesses.’ (Eades 2012, p.471).
The discussions concerning racial bias continue to be played out regarding ‘The
fairness of the criminal justice system’ (Anderson 2011, p.36), this statement could
be encapsulated as indicating symbolic differences in meaning of two diverse
cultures. It would appear then, that the criminal justice system persists in its
continuance of Aboriginal people subordination, or does it?
2.3.1 Silence
There have been many people trying to right this ancient wrong of not accepting
silences preceding answering questions in court, and are in parts succeeding, as
Eades has endeavoured to highlight in her books and journal articles. She has
highlighted the language forms and word choices, used by both cultures within social
interactions in the courts, and how this discourse is played out, particularly within
cross-examination:
‘The response in question was a silence which, in Aboriginal
English, is a positive and normal part of conversation. In Aboriginal
English, silence is an acceptable way to begin an answer to a question.
The misinterpretation of this use of silence … is highlighted by this
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comment from one of the council during cross-examination: “We have
to take your silence as ‘no’ don’t we?”’

Eades 1996, p.77

This language miscommunication can be understood by the following
communication and language struggle in the following cases: Pinkenba Case (1995)
3(75), The Queen V Wurramara [2011] NTSC 89 (21 October 2011); Police V
Balarka [2009] NTMC 37 (9 September 2009); May 2006); Dumoo V Garner [1998]
NTSC 8; NTLR 129; 143 FLR 245 (23 February 1998; Police V Gerard Jawrarla
[2006] NTMC 43 (16). The above cases showed that the language used in the court
was and is problematic. Words such as: advisory; rights; free will; caution; proof;
explain; voluntary; important; evidence and breach are just a few of the words and
phrases used in court that cause confusion for the Aboriginal person.
The Anunga Rules’ came about through the case of (R v.Anunga (1976) 11 ALR
412 at 414-415 (NT Sup.) Ct). This case set precedence in how the Police handle
Aboriginal offenders by setting down rules of protocol to follow.
2.3.2 Complex questioning
Koch states ‘Rules for “Yes” and “No” are potentially ambiguous after negative
questions of declarative (statement-like) form, and after complex questions
containing positive and negative clauses.’ (Koch cited in Pride 1985, p.197)
Example 1: Negative declarative statement (possible responses are shown):
Q: You didn’t see him coming
A i) No (I didn’t)
ii) Yes (meaning ‘I acknowledge or agree that I didn’t’)
iii) Yes (I did)
iv) No (I didn’t say that)
Example 2: Complex positive-and-negative question (possible responses are
shown):
Q: Is it correct that you didn’t see him coming
A i) No (I didn’t see him coming)
ii) Yes (That’s right. I didn’t see him coming)
iii) Yes (I did see him coming)
iv) No (I did see him coming).
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‘Because “yes” and “no” have no meaning on their own, the meaning is only in
relation to the question’ Bain 1992 p.111.
2.3.3 Aboriginal customary law
The Macquarie Dictionary states that customary law is the body of culturally
embedded principles and practices which govern traditional Aboriginal society.
‘Big-law is that you do not give information about something that is not your
business. If you are not a person of authority in respect of that particular thing, even
although you may know of it, may have seen it, or joined in discussion about it, then
you do not answer questions about it.’ (Bain 1992, pp.112-113)
This custom is of particular importance in sacred affairs:
‘That law is too hard, that Northern Territory law. Us blackfellas,
we’ve got one law from early days, it goes on and on and on. One law,
that’s all. Munanga! Today, one way, next day another law, they’re
changing law. That government is different, they’ve got a strong law I
don’t understand. Them Munanga, they don’t think about things’. .’
Roberts, J cited in Yunupingu 1997, p.124
2.3.4 Visual representation of concepts
Could these sentiments by Roberts be bridged by visual information? It has been
shown earlier that Aboriginal people have high visual acuity. The astonishing thing
about aesthetic experience is that it ‘can speak across most cultural gulfs which in
other respects may be unbridgeable.’ (Dutton 2000, p.40).
To be given a fair hearing in the court system, and in the interest of equity,
opportunities and fairness to the Aboriginal person, it would be helpful to incorporate
visual representation into the judicial process to support this fairness. ‘This word
associate is the key to the whole process of how picture structure affects our
emotions.’ (Bang cited in Messaris et al 1997, p 48).
Aboriginal people have their understanding in visual ways of knowing as can be
seen from the amount of visual art, films and performing arts that they participate in,
so why not bring this ability into the court arena as well?
Bain (1992) claims, ‘Certain modes of thought common to whites are not
represented in Aboriginal thinking.’ (Bain, 1992, p.111).
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2.3.5 Kunba
Important insight into why Aboriginal persons display a dissociated or ‘Kunba’
effect in court, could have much to do with their emotional state and cultural
knowledge being in conflict with courtroom procedures and behaviours.
The following reference by Chen could help give understanding to this: ‘Emotion
directs cognitive processing in general ways: euphoric moods facilitate enrichment
and creative thinking, whereas dysphonic moods favour conservative thinking.’
(Chen cited in Achard & Kemmer (Eds) 2004 p.50).
Visual representation could support the Aboriginal person’s emotional state and
way of understanding, by way of helping to ground the Aboriginal person and give
them something they can actively participate in, rather than passively sitting while
the drama unfolds around them in unfamiliar surroundings, such as a court room
situation. This view is supported by Crowley: ‘Images and symbols were markers of
periodic and continuous cultural processes, of rites, and of repetitive myths and
stories.’ (Crowley & Heyer 1991, p.17).
Aboriginal people must be given time to develop their culture in a useful way and
to be not just a copy of Western values and styles.
2.3.6 Effects of dislocation
Many Aboriginal persons up before the courts on offences, usually, according to
statistics over drink and drugs, note the case on the 4 October 2013, 11.08am, where
Williams states: ‘… High Court was asked to give ‘full weight’ to Indigenous
disadvantage. Significantly, however, the High Court stated that any Aboriginal
offender may argue that they have experienced social disadvantage arising from
colonisation and dispossession, whether they live in an urban, regional or remote
area – provided there is evidence to support this conclusion.’ (Indigenous
imprisonment rates: Australia needs better sentencing The Guardian 02/10/2013).
Is this a symptom of not being fully integrated and accepted by the ingroup of White society? Are there still undertones of cultural difference
which may never be fully overcome? Further argument is provided in: Flynn
(2005).
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2.4 Ex am ples from other countries
Despite the hundreds of thousands of Aboriginal people spread across Australia
when European settlement began, the concept of terra nullius (empty land) permitted
the appropriating of land by white settlers with no consideration of the rights of the
original inhabitants. This was not addressed in any meaningful way until Mabo 1992.
Young (2008) comments that, when compared with the judicial recognition of
original inhabitants’ prior claims to the land in the US (1823), New Zealand (1847),
and Canada (1888), the Mabo (No 2) decision of 1992 was a ‘relatively modest
development’. This decision, more than 100 years later than Canada, finally
recognised the end of ‘terra nullius’ and brought Australia ‘cautiously into line’ with
these other jurisdictions.
2.4.1 United States
Young (2008) reports the US was the first western country to recognise Indigenous
rights. Previously European nations had assumed that the discovery of a new land
gave them rights to exploit the land and its people as they wished.
Johnson and M’Intosh (1823) watered down the original concept of settlement
extinguishing Indian rights to the land. He emphasised the ‘natural right’ for
Indigenous peoples to retain their rights of occupancy. His judgement was that the
Indians were the rightful inhabitants of the land with both a legal and just claim to
retain ownership and use the land as they wished.
The ‘Indian Title’ issue was raised in the 1930s-40s when Indigenous claimants
successfully sued for compensation. By the 1970s the country had moved on to
agreed settlements where it was deemed that a compensatory court structure was no
longer necessarily appropriate for reaching ‘long-term resolutions’. (Young 2008,
p.23).
It is important to remember that for nearly 200 years under US law, the native
inhabitants of the country have had a right of occupancy, a situation that has only
recently been recognised in Australia.
2.4.2 New Zealand
Recognition of Maori rights to native title in New Zealand was demonstrated by the
signing of the original Treaty of Waitangi in 1840. In 1847 the NZ Supreme Court
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recognised common law Aboriginal rights in the decision of Symonds. Chapman
declared that ‘native title was ‘entitled to be respected’ and could not be extinguished
other than with the ‘free consent of the native occupiers’.’ (Young 2008, p.29)
Trouble for native rights appeared in the late 1870s. In Wi Parata and Nireaha it
was held that native title was unenforceable against the Crown. Furthermore
questions related to the extinguishing of the title could not be raised in any court
against the Crown.
In the early 1900s the Privy Council intervened but received a lukewarm reception. It
wasn’t until 1994 that a clear statement was made in the Te Runanganui case (Te
Runanganui o Te Ika Whenua Inc Society v Attorney-General [1994] 2 NZLR 20 (Te
Runanganui (1994, CofA)) to clear the matter:
‘On the acquisition of the territory, whether by settlement, cession
or annexation, the colonising power acquires a radical or underlying,
title which goes with sovereignty … But, at least in the absence of
special circumstances displacing this principle, the radical title is
subject to the existing native rights.’
Young 2008, p.31
2.4.3 Canada
Canadian legislation, as one might expect, resembles that of the US. In the early days
of settlement there was an amount of treaty-making with Inuit tribes. Early judicial
recognition of a form of land title occurred in the late 1880s (St Catherine’s Milling
decisions), but little further concern was shown with common law Aboriginal title
until the late 1960s (Young, 2008).
In 1973 the Supreme Court confirmed the common law principle in Calder v
Attorney General of British Columbia (1973) 34 DLR (3rd) 145 (Calder (1973, SCt)).
In this, and subsequent court decisions, it was held that the success of an Aboriginal
claim required proof of occupation of the land by the original owners at the time of
the acquisition by settlers. The acquisition of land still being inhabited by
Aboriginals did not extinguish native title.
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This principle was strengthened by the Delgamuukw decision (Delgamuukw v
British Columbia (1997) 153 DLR (4th)193 (Delgamuukw (1997, SCt)). By this
decision ‘Aboriginal ‘title’ in Canada is established essentially upon proof of
exclusive occupation at the point of acquisition of sovereignty’. (Young 2008, p.27).

2.5 Visual R epresentation
This section addresses the research question:
5

Can the complexities of legal language be minimised by employing visual
communication props and tools?

2.5.1 Importance of Art
‘The astonishing thing about aesthetic expression is that it can speak across most
cultural gulfs which in other respects may be unbridgeable.’
Dutton cited in Wyndham-Miller 2009, p.15

Aesthetic expression could be, or be part of the channel of communication and
understanding, between Aboriginal and non-Aboriginal persons in a court room
situation.
Croft, J. in personal correspondence to Wyndham-Miller (2009, p.8) wrote,
‘Paintings are part of the bridge between our two cultures’. In response WyndhamMiller (2009, p. 11) wrote, ‘In my work I strive to make visible what are invisible
and intangible aspects of Aboriginal Spiritual beliefs, which are very real and
strongly held.’
Visual language has what language theorist Noam Chomsky (1957) called ‘deep
structure’ – an innate universal grammar. ‘Deep structure’ was proposed by
Chomsky for verbal language. He later refined the concept to refer to art, suggesting
it should be a single language with outer variations, allowing us to make sense of our
relation to the environment and to communicate with others in it. This language of
images in perceptual experience, involves instinct and emotion before the linear logic
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derived from language can be imposed on it. Perception comes first in evolution and
within the person, well before the fact of spoken language and the development of
written language.
Barry (1997) uses the term ‘Visual intelligence’ which she holds is a basic
indispensable tool for cultural survival. According to Barry, Aboriginal people learn
best visually because visual communication dominates every area of their lives. The
language gains a visual texture from gestures, body painting adds meaning to
storytelling portrayed through dance, Dreamtime history is recorded through cave
wall and bark painting, boys are taught to track with the help of tracing animal tracks
in the sand
As the enormous impact of images on the quality of individual lives becomes
clearer, the necessity to educate people to the implications of an image-driven society
becomes more critical. The language of images, grounded in the stuff of perceptual
experience, affects all directly and involves instinct and emotion.
Flood (1997), agreeing with Barry, holds that verbal language is abstract,
essentially linear, and achieves its functionality from explicit rules of expression. She
believes that perceptual logic from visual cues is, however, holistic, immediate, and a
basic and indispensable tool of cultural survival.
2.5.2 Art in the courtroom
Comparative research is needed to test further the theory that visual cues are needed
in the court system, to provide equality for all Indigenous Australians. Illustrations
through art making could provide a pertinent way of understanding the situation
Aboriginal persons confront in the court room situation.
However, the definition of art is flexible, with the symbols used in art meaning
different things to other peoples and cultures. Recognition of the part art plays in the
Aboriginal person’s mind set and ways of making meaning, can do much to reinstate
dignity and understanding of the Aboriginal person in general and in the courtroom
situation.
Aboriginal people have developed high visual acuity over thousands of years.
Visual cues are very important in many aspects of Aboriginal life. Aboriginal
persons relied on visual imagery to find sacred sights, water, territorial land
boundaries, and hunting. It was also used as an important part of communication
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with other members of the tribe. Visual imagery dominated their lives and was used
in art, ceremony and tribal conflict. According to Pettersson, (1987, 1989), ‘Pictures
[visual imagery] have a strong emotional impact. Image content is more important
than its execution, context, and format’. This paper proposes the use of visual cues to
overcome difficulties caused by language and linguistic strategies used in court.
Visual cues are used around the world every day to bridge language barriers.
Toilet, road and safety signs are instantly recognisable and comprehended by all
viewers (Figure 2.5).

Figure 2.5 Everyday visual cues
It would take only a small extension of that existing framework to devise visual
cues that could be used in courtrooms to bridge the gap between Aboriginal English
and formal legal terminology, thus providing a means to enhance comprehension and
remove disadvantage.
This form of communication may address the great divide between visual
imagery and the written and spoken word. The use of visual cues in all facets of the
legal system is long overdue.

2.6 Social I dentity Theory (SI T)
The emergence of SIT came about ‘… after several decades of academic
inquiry into the relation between the individual and society and the
development of the individual’s personal and social identities’
Baker 2012, p.130
Tajfel and Turner (1986) proposed a useful framework known as Social Identity
Theory (SIT), which examines how an individual’s identity is affected by groups to
which he or she belongs. These ‘in-groups’ and ‘out-groups’ provide the basis for
‘us’ or ‘them’ distinctions. Later scholars (Ellemers et al 2002) have taken the Social
Identity Theory further by categorising some of the different conditions under which
issues of selfhood and identity are affected by the groups to which people belong.
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Ellemers explains that individual histories have to be understood as part of a
broader social landscape, in which the self either distances itself from the in-group or
associates with it. This framework has been applied to particular marginalised
situations in Australia, but there is a need for it to be used more broadly as an
explanatory tool in contexts where people have to deal with colonisation, as well as
their Dreaming knowledges (Ellemers et al 2002).
Elder, Uncle Tony Willey (2011) in conversation with the author describes what
Social Identity Theory means to him: ‘I belonga you, you belonga me’.
Henri Tajfel is believed to be the pioneer of SIT. He was of Polish and Jewish
heritage, surviving Nazi concentration camps in World War I1 by pretending to be
French. After the War he became interested in social identity and group processes
(Baker, 2012).
In 1986 Tajfel published ‘The Social Identity Theory of Intergroup Behaviour’
with John C. Turner. The publication reports that if one belongs to a specific group,
it ‘is sufficient to trigger intergroup discrimination favouring the in-group’ (Tajfel &
Turner 1986, p.13). He holds that self-image is gained from the group that one is
perceived to belong to.
The three facets of social identity are described by Baker (2012) as cognitively
belonging to the group, attaching value to the group, and having emotional attitudes
towards insiders and outsiders.
Aboriginal persons understood themselves through all three aspects of this SIT
framework; they celebrated identity by way of stories, rituals, dance and ceremonies,
aesthetic expression and Aboriginal lore. These provide a rich smorgasbord of what
it means to be Aboriginal. Within their cultural framework, there are boundaries.
Bowie succinctly explains that ‘Boundaries define limits; boundaries define who is in
and who is out’. (Bowie cited in Baker 2012, p.131). Brown explained further that:
‘boundaries correspond to what social identity theorists call group norms, which
maintain and enhance group identity.’
The social identity that the Aboriginal person derived from being a ‘member of a
group together with the value and emotional significance attached to the
membership’ (Tajfel 1982, p.63) was ‘blown apart’ when the shores of Australia
were reached in 1788.
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The Dreamtime gave significance and a sense of belonging to Aboriginal people
through the Ancestor spirits, and through rituals, oral traditions, and strong, cohesive
group relationships with Father, Mother, and Grandmother, Family generated one’s
right to language, identity, ceremony and country. People belong to certain skin
groups where knowledge is gained through ‘knowing, being and doing’ (Ford, 2005).
Boundaries existed between different outside groups and between groups of family
within the same group. As Lamoreaux writes, this social structure ‘provided group
boundaries between insiders and outsiders’ (Lamoreaux 2009, p.195).
However, anthropologists claim there is a distinction between categories and
social groups such as being from the ‘white people’ or being from the ‘Aboriginal
people’.
In 1788 the Aboriginal person’s identity was one of order and safety.
www.utas.edu.au/.../0010/246943/RevisedCulturalSafetyPaper-pha.pdf.

It

all

changed when Australia was settled. The colonists came with their vastly different
social norms and preconceived notion of Aboriginal people. As stated by Clark:
When the white man began to occupy the country in January 1788
he soon added darker colours to this portrait of the aborigines,
describing them as a people who for some inscrutable reason became
even more depraved when offered the precious gift of Christian
civilisation. So the white man committed two offences against the
Aborigines: he stole their land and blackened their reputation.
Clark cited in Wyndham-Miller 2009 p.6
The spiritual religious beliefs that came with colonisation contained a new
agenda for the livelihood of the Aboriginal person. Social identity comparisons can
be drawn, showing there was but little difference in worship practices of the
Aboriginal and colonisers, as both groups tended to have beliefs that were similar.
Comparisons can be drawn from the following quote by White:
Beginning with Nero about the time of the martyrdom of Paul…a
union formed between Christianity and paganism. Although the
worshippers of idols professed to be converted, and united with the
church, they still clung to their idolatry, only changing the objects of
their worship to the images of Jesus, and even Mary and the Saints.
Unsound doctrines superstitious rites and idolatrous ceremonies were
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incorporated into their faith and worship. The Christian church lost her
purity and power.
White 19711, p.41
It was this Christian belief, containing a mixture of truth and idol worship, which
the colonisers bought to the shores of Australia in 1788. Did the colonists impose a
watered down version of the truth of God’s word on the Aboriginal people?
Aboriginal culture was dismissed as one of base dimensions. Little choice was
available but to attempt to assimilate into the ‘White man’s’ culture, the group who
believed their social identity framework transcended that of Aboriginals.
According to the colonisers, Aboriginal group identity had to be submerged into
the Christ-movement identity, regardless of language or cultural beliefs, thereby
threatening a loss of identity.
If there are threats and no way of escape from a stronger more dominant social
identity, then the only way for survival for the Aboriginal person, was to compromise
and assimilate, resist or die. This assimilation has resulted in loss or transmutation of
language, identity and culture.
Social identification is a way of defining oneself. It follows that the individual
belongs to a certain social group, which in turn has a value and significance for them,
as a group member (Turner, 1982, p.31). Aboriginal people of today are embracing
Western ways. Opportunities abound for the Aboriginal persons in education. The
Government is bending over backwards to give the Aboriginal person opportunities
to better themselves.
So how does the Social Identity Theory sit within this paradigm? It shows that
there are definitely differences within the same structure, namely within the three
areas of social identity, belonging, recognising value and the emotional attitude of
being an insider or outsider. Suffice it to say that the Aboriginal people are still
regarded as outsiders in the major society. They sit between their fragmented culture
and ‘white man’s’ culture and as yet, haven’t figured out what to do to become
‘insiders’.
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3. Research Methodology
‘Indigenous methodologies do not privilege Indigenous researchers
because they are Aboriginal, but show that these methods are suitable
for both Aboriginal and non-Aboriginal researchers, actually it is just
common sense. However, there is a difference between research done
within an Aboriginal context using Western methodologies and
research done using Aboriginal methodologies.’
Pualani 2007, p.166
This section investigates the research questions:
1. Are Aboriginal values different from Western Values?
2. Do mismatches between Aboriginal and non-Aboriginal speech patterns,
speech mannerisms and non-verbal behaviours lead to confusion and
misunderstanding in court?
3. Do many Aboriginal people have difficulty comprehending and speaking
English?
4. Do Aboriginal people have difficulty in comprehending and responding to the
formal English words and phrases, and questioning techniques that are used
by the police and in courtrooms?
5. Can the complexities of legal language be minimised by employing visual
communication props and tools?

An Aboriginal methodology was used to gather data. This methodology involves
being aware of and sensitive to the cultural mores, the body languages and facial
expressions of the participants. But more than that, it means communicating first
with the elders and gaining their trust and acceptance of the research objectives.
The study endeavoured to establish the context, background, essential truths and
importance of Aboriginal knowledges and determine their effects on language
comprehension and ability to respond satisfactorily in the court room situation.
Aboriginal knowledges provide the context for behaviour, belief, religious values
and practice of Aboriginal individuals, and perspectives of their world.
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Descriptions and analyses of Aboriginal people’s culture was required to be
flexible and overarching, and based on fieldwork that allowed for the interplay
between members of a skin group. It is expected that this research approach may act
as a catalyst for healing between Aboriginals and non-Aboriginals.
Much of the research, but not all of the research, focused on the Alyawarra, as
family members lived within other places, such as the Gulunurra and Wakaya.
However, focus was on the Alyawarra country knowledge and ways of knowing, and
research methods reflected the Aboriginal way of participating in knowledge sharing.
The researcher’s approach was elastic giving the participants an opportunity to share
their stories without being confined to sets of rules. This open-structured data
collection approach allowed for the sharing of story and provided a more relaxed
involvement where all participants could feel relaxed and able to contribute fully and
honestly to the data collection activities.

3.1 I ndigenous M ethodologies
Numerous studies that have attempted to explain Aboriginal understanding of
Western ways of knowing have failed to capture the lived experiences of Aboriginal
Australians. Hence it is important to utilise an Indigenous Research Methodology to
capture accurately the experiences and voices of Aboriginal Australians. A Judge of
The Supreme Court in NSW (2nd October, 2013) commented, ‘[Aboriginal] chronic
disadvantage should be taken into account by the courts.’
Indigenous methodologies are an alternate way of thinking about research
processes. Although these methodologies vary according to the ways in which
different Indigenous communities express their own unique knowledge systems, they
do all require that research on Indigenous issues should be carried out in a manner
that is respectful and ethically sound from an Indigenous perspective. Providing such
a mechanism ensures that communal needs are met and ethical research relationships
are possible.
The research methodology used for this research project, employed a mix of
paradigms of inquiry containing filters of Ontological, Epistemological and
Axiology. These filters, suggested by Kumar (2011), Kovach (2010 & 2012),
Knowles and Cole (2008), Scharmer (2009), and Moreton-Robinson (2013) included:
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•

Questionnaires
o Open-ended questions - where respondents decide the wording of

the answers. These questions tend to be short and the answers
long,

allowing

for

anonymity,

and

self-expression.

The

disadvantages can include a self-selecting bias and a need to
consult with others before answering which may mean that
question clarification is lacking in depth.
o Closed questions - where a box is ticked. The advantage is that

questions are of uniform length and more easily compared. The
main disadvantage is that frustration can be caused by participants
not being able to supply answers to reflect their true feelings.
Effective questionnaires will contain simple everyday language
where questions convey only one meaning rather than asking a
question within a question, and not asking leading questions.

•

Interviews
o Unstructured interviews - are flexible in the way that data is

collected, interviews conducted, and interviews structured. The
advantages include freedom in wording responses and in the
explanation of questions. The disadvantages are that this form of
interviewing is mostly used in qualitative research, and can be
time and resource expensive, vary with interpreter use, and subject
to researcher bias.

o Structured interviews - are rigid in content, wording and

questions. The main advantage is the uniformity that is provided
because wording and structure is the same. One of the
disadvantages is that the quality of data depends on the
interviewer’s approach. Another is that because interviews cannot
deviate from the set format, valuable background information
must be ignored.

•

Observations – With this strategy the researcher can participate and be
observed by the participants. A non-participant researcher does not get
involved, but remains a passive observer. This strategy has the advantage
of being a good method to use for qualitative research. The main
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disadvantage with a participating observer is that the individual or group
is aware of this observation and could respond positively or negatively.
With

both

participating

and

non-participating

researchers,

the

interpretations of observations may vary from observer to observer.
•

Recording
o

Narrative - brief notes are taken during observation. The main
advantage is that there can be a deeper insight into the material
being narrated. Incomplete recording or observation could affect
the data.

o Categorical recording - is where categories are used. The great

advantage is that recording time is not taken up with making
detailed notes. The major disadvantage is that in-depth or specific
information may not be recorded.

o Recording by use of electronic devices – There are many
advantages, the main one being that the researcher can study the
material off site and arrive at a more objective conclusion. There
are two major disadvantages. The first is that participants may
become uncomfortable and behave differently when filmed or
recorded. The second is that viewing or listening to the recordings
and converting the data to a form that can be categorised and
assessed can take an inordinate amount of time.
•

Ontological - where the nature of being will be discussed, this form of
knowledge gathering is where the Elder or noted person of the group will
lead, reminding all that the Ancestors sit with them.

•

Epistemological - a conversational method with an open ended structure
used to accommodate Aboriginal oral traditions where open-ended
methods allow for respect and greater power of the participant over what
is shared. Smith supports this strategy saying: ‘Research is highly
institutionalized through disciplines and fields of knowledge and is part of
political structures. Imagine a world in which indigenous peoples become
active participants.’ (Smith 2012, p.127).
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•

Axiology - the study of the nature of values will be researched to
understand the ‘goodness’ that is embodied within this ancient culture. By
sharing story through indwelling knowledges, ceremony, dreams or the
dreamtime, the Aboriginal participants can allow the natural flow of
knowing and wholeness to be verbalised and understood. In gaining this
valued data, extra time may need to be allotted in gaining story about
cultural beliefs. This can be done through the development of appropriate
sets of questions, workshops, discussions, storytelling, yarning circles,
home visits and telephone conversations.

3.2 Groups participating in the study
All negotiations with each group needed to be conducted through the relevant Elder.
The Elders requested that they not be identified in the research results so their names
have been suppressed and each person represented by ‘Elder x’.
3.2.1 Research steps
The following steps were carried out with each Elder, and each Elder is related to the
author of this study, and to each of the place, skin and language groups participating
in the research.
1. Initial discussions and the outlining of the questionnaire items
2. Elders consulted with their skin group members. Because skin group
members live in a number of separate localities, these consultations took
some time
3. The researcher visited each group a number of times to gather results of the
survey
4. Once all skin group members had been consulted, the Elders presented the
combined results for their skin group(s).
3.2.2 Extent of the survey
The following table indicates the Elder, the name(s) of skin group(s), and place
where family members were located and who were responsible to that Elder.
Approximate numbers of adults represented in the survey, and the number of visits to
each group made by the researcher (Table 3.1).
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Table 3.1 Skin, place and language groups, numbers of participants and number
of visits
Elder

Skin and place group(s)

Elder 1

Gulunurru / Wakaya

717

16

Elder 2

Alyawarra / Petyarre [Pitjarra]

104

5

Elder 3

Purla

321

26

1142

47

[Upurla]/

Yawarrawarrka

Number of
adult members

/

Number
of visits

Ampilatwatja
Totals

The numbers of skin group members responsible to each Elder were more than
indicated in Table 3.1. The researcher made the decision to reduce numbers by 10%
to take into account group members who may have been absent when the Elder
visited and thus may not have responded to the survey. No children were included in
these numbers. The above table does not give the Alyawarra four-section system, it is
understood that the female and male participants in this study, did consist of these
groups:
Female

Male

Children

Kngwarriya

Upuria

Kimarra

Upurla

Kngwarriya

Pitjarra

Pitjarra

Kimarra

Upurla

Kimarra

Pitjarra

Kngwarriya

Gulunurru is a place south of Alroy Downs on the Tableland 275k.m. east of Tennant
Creek, Northern Territory. Gulunurru Aboriginal Community living area is
designated Lot 3729, and belongs to the Gulunurru Aboriginal Corporation. Native
title for the Gulunurru was recognised by the Federal Court in March 2014.
Wakaya Aboriginal Land is located just south west of the Barkly Homestead Road
House in the Northern Territory.
Members from each of these communities [place], Gulunurru, Wakaya,
Yawarrawarrka

and Ampilatwatja consisted of family members and were

represented by the Elder’s as indicated in table 3.1.
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3.3 Background data interview questions
A set of questions was devised (Appendix 5) to make first contact with the
respondent groups, let them get to know the researcher and to tease out the issues
that needed to be included as Research questions for the final survey.

3.4 I ntroductory test survey
An introductory test survey (Appendix 6) was conducted with personnel of the
Cherbourg Community. This survey was found to have too narrow a focus and did
not concentrate sufficiently on the cultural traits, skills and knowledges that play a
part in courtroom experiences. Nor did it address the research questions well enough.
Consequently this instrument was amended to form the final survey (Appendix 7).

3.5 Final survey
‘The qualitative researcher views things as though they were
happening for the first time. Nothing is taken for granted, everything is
a subject matter of inquiry’
Bruyn cited in Taylor & Bogdan 1984, p.6
The qualitative data gathering method used in this study allowed the researcher to act
as an insider and outsider participant. Qualitative writing, employing a visual
interpretation of data analysis most closely related to ‘the silences’ that are hidden in
language, historical stories (knowledge) of Aboriginal and non-Aboriginal relations;
can be more fully comprehended by a step-by-step rendering of what makes
Aboriginal persons beliefs, valued and understood, through this understanding of
perceptions and position of Aboriginal persons, it just may open the door to
possibilities of mediating directly in those areas that might be expected to cause
difficulty. By using the Aboriginal person’s traditional methods of organisation could
bring change within the Court system, by the use of visual interpretation and
sensitivities to the nuances of Aboriginal thought and feeling. It would do well for us
all to remember, that Aboriginal culture has been around for thousands of years and
has formed a resilience to change.
Truths that were enshrined in the Aboriginal people’s religion, and which were
expressed in music, dance, ceremonies, visual art, designs, symbols, language,
storytelling, environmental understanding and order. It behoves the dominant society
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to find ways of tapping into the ancient culture, through the use of courtroom visual
representation, to clarify meaning and interpretation of the ‘silent flowing’ and silent
grace of the Aboriginal person’s ways of being.

3.6 Difficulties found
m ethodology

w ith

an

I ndigenous research

Three anecdotes’ demonstrate some of the problems the researcher encountered in
carrying out this research project with Indigenous respondents, in remote localities.
This methodology implies that a researcher must abide by the behaviour and
other protocols that exist in Aboriginal society. One of those being, that one does not
go barging in to solicit information from anyone in the tribe, but to go to the head
elder for information to be sought. He goes to individual or group members, to
obtain a consensus.
These anecdotes’ reflect what the researcher had to do in relation to obtaining
research data. They are by no means isolated incidents. Because family helps family,
gifts are expected. These gifts can include clothes, rides, and payment of electricity
cards, fuel, and other items. This is what is involved in an Indigenous Methodology,
where knowledge is reciprocated in kind.
3.6.1 Anecdote 1
Upon arriving in one camp I was told: “Hey Lorraine, we hungry, go get some chirpy
chicken, gravy, chips and vegetables, we eat, then talk.”
So four chickens, gravy, vegetables and chips later, we finally got down to
discussion. I showed respect and the participants were happy to support the research.
On leaving, I gave the customary support in payment to the Elder.
3.6.2 Anecdote 2
It was necessary for me to sleep in my car many times in order to obtain the research
data. Money was scarce and so was food, as I had to budget for fuel and gifts in order
to follow an Indigenous Methodology.
I was supposed to meet a member of the group in Mt Isa. On my arrival I asked,
“Where is X?”
“He not here, gone Camooweal.”
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So I got in my car and headed to Camooweal to find X. I arrive in Camooweal,
“Where is X, he was supposed to be here to talk with me.”
“Oh he gone Lake Nash, now.”
I looked at my finances. I had to get back to Rockhampton and I needed extra
fuel.
“Well I can’t go to Lake Nash, I’ll have to do it later. Tell X I see him later.”
The cost to obtain my research data was huge. It would be helpful if the
University was more flexible in travel financing when obtaining research data using
an Aboriginal Methodology. I saved on costs by sleeping in the car and eating very
scantily.
3.6.3 Anecdote 3
When I had to go to another Aboriginal place, I arrived at Y’s place to find him
waiting, greeted me with a warm smile and we sat down to begin. He said,
“Hey Lorraine, you go get some chops, eggs, bread, coffee, milk, I not eat yet,
you eat too.”
So off I went to the very expensive local store. When I came back we cooked and
ate, then we got down to business.
It was a very rewarding time and I was able to support my host and my host
supported me with information. On leaving I gave the customary $50-$100 dollars to
help his family.
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4. Results and Discussion
If we choose to write our research findings, then we must find form
and content that honours them. Form and content must reflect the
conceptual, the enigmatic, the tangible, and the schema of our
frameworks. The insights rise up from the passion and toil of self-inrelation.
Kovach 2009, p.129

4.1 Background Context
The researcher had to be mindful of cultural protocol, which varied from group to
group, and country (e.g. Alyawarra) to country (e.g. Warlpiri). Most groups were
welcoming and positive. The family of Purla living in Rockhampton in Queensland
were particularly positive and cooperative.
Not all of the participants were in favour of having their photo taken, being
videoed or having their voice recorded. However some agreed to have their names
used in this thesis. Participants were happy to work in groups to brainstorm, and
discuss the issues with the researcher, answer questionnaires, and respond to
illustrations to enhance understanding of concepts and to convey sensitive issues and
ambiguous statements and questions clearly.
Men and women worked in separate groupings when discussing private and
sensitive issues. No children were involved in data collection. The community
members who chose to participate did so with knowledge of the responsibility and
objectives involved.
Because the different groups included in the survey are dispersed and it was
necessary to work through the Elders, it is impossible to quantify the responses to the
questions. The Elders discussed the questions widely and arrived at a consensus
response. For many questions they found complete agreement in the recorded
response and 100% is indicated in the table for that research question. Where they
found a lack of agreement they were asked to record a majority view. This is
recorded with an estimated percentage response (e.g. ‘Yes’, ‘90 %’). Many
Aboriginals do not have a concept of proportions or percentages so where it was
indicated that ‘a few’ of the group held a different view to the majority, this was
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interpreted as 10%. Where it was indicated that ‘many’ people in the group had a
contrary view, this was interpreted as 40% of the group.
Although this is less than satisfactory in a normal research study, it must be
remembered that the methodology adopted for the study was an Indigenous one
because we are dealing with a large group of people who live by a set of cultural
values at variance to normal Western values. For instance, as was pointed out by
some of the Elders, tribal groups share everything and many of them are not prepared
to answer any question until they have discussed it widely and come to consensus. It
is impossible for many of them to give an individual response before that process has
been carried out. In addition many of them refused point blank to speak with the
interviewer, only being prepared to take part in the study through the Elder.

4.2 Background data interview s
The background data interviews served two purposes. The first of these was to make
contact with the Elders and assure them of the researcher’s honesty, respect and
regard for tribal protocols.
The second purpose was to tease out the issues that needed attention, particularly
those related to contact with police and attendance at court.

4.3 I ntroductory test survey
The Introductory test survey was used to test an introductory set of survey questions.
The information gathered was interesting but confined to the residents of Cherbourg
Country and had little value as a sample of the wider Aboriginal community. This
test gave the researcher valuable information on the validity of the questions in
relation to the research questions. Consequently the instrument was reshaped before
beginning the final survey.

4.4 Final survey
The findings are discussed separately for each research question.
4.2.1 Research question 1
1. Are Aboriginal values different from Western Values?
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4.2.1.1 Questionnaire questions linked to Research Question 1

Question 1 – Do you think Aboriginal values are very different from Western
values?
Question 2 – In conversation is avoiding eye contact necessary?
Question 3 – Do you understand the Western concept of time?
4.2.1.1.1 Question 1

As might be expected, the respondents agreed completely with the statement that
Aboriginal values differ greatly from Western values.
Table 4.1 Do you think Aboriginal values are very different from Western values?
Question 1
Different
values

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

4.2.1.1.2 Question 2

The responses indicated that avoiding eye contact is a long-standing cultural
behavioural trait, but it was understood by many that if they didn’t look someone in
the eye in court, they could be judged to be telling a lie.
Table 4.2 In conversation is avoiding eye contact necessary?
Question 2

Avoiding eye
contact

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘Not tell lie. Not look eye part of culture.’

•

‘Eye contact. We don’t do it much. It’s not in our culture.’

•

‘It’s something I was brought up with. I never stare at women at all and I
don’t do that to my own family members or anyone in the general
community. I walk up look 'em in the eye and then I’ll look away and
discuss things with them. I’m not trying to be deceitful or anything, but I
believe it is a respect thing especially when you’re talkin' to women. If
you maintain eye contact, it just feels disrespectful.’

95

4.2.1.1.3 Question 3

Apart from recognising daytime and nighttime, responses indicated a lack of
concern for the time of day or night.
Table 4.3 Do you understand the Western concept of time?
Question 3

Understand
time

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

10%

0%

0%

6.2%

The only dissention was with one group where a number of urbanised tribal
members did understand the Western concept of time.
Some of the responses offered were:
•

‘Aboriginal, we don’t have time. We get up in the morning. When we talk
travel we say, we be there when we be there.’

•

‘No we don’t do that. We don’t have time, no.’

•

‘Some understand some them not.’

Aboriginal people have no concept of time as Western people understand it, and
in their timelessness they have no need for such a human made concept, yet
everything in their environment had relevance, with nothing being meaningless.
For Europeans, time is seen very much as a linear notion while for
Yolngu the cyclical aspect remains more dominant. In both societies
time intervals (day, month, and year) are derived from natural cycles
involving the sun and moon except that Europeans quantify these using
standard units, calendars and clocks.
Cooke 1998, p.37
4.2.1.2 Discussion for R esearch Question 1

There was wide agreement amongst the participant groups that Aboriginal values
differ widely from Western values. Those values come from a traditional culture that
has existed in this country for at least 50 thousand years and, according to some
researchers, perhaps more than 70 thousand years. Many aspects of that difference
have been explored in other research questions and in Chapter 2 but two have
particular relevance to court behaviour and were explored in the major study under
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Research Question 1. Those two aspects are the lack of eye contact and the absence
of an understanding of time as it is understood and used by non-Aboriginals.
The lack of eye contact is part of normal polite behaviour with Aboriginals, but is
often misinterpreted in courtrooms as indicating an untruthful answer; an attempt to
be deceitful. One response explaining this value system item was quoted above but
will be repeated here because it displays this behaviour clearly:
‘It’s something I was brought up with. I never stare at women at all
and I don’t do that to my own family members or anyone in the general
community. I walk up look 'em in the eye and then I’ll look away and
discuss things with them. I’m not trying to be deceitful or anything, but
I believe it is a respect thing especially when you’re talkin' to women. If
you maintain eye contact, it just feels disrespectful.’
Most of the respondents do not measure time in hours and minutes and seconds.
Their view of time is taken with a broad brush. It’s daytime or night time. Time is
regarded as a circular repeating phenomenon, not a linear progression of small units.
As one interviewee said: ‘Aboriginal, we don’t have time, we get up in the morning.
When we talk travel, we say ‘we be there when we be there.’
This creates problems in court when questions call for a precise time that an
action was viewed or committed. The closest answer that could be offered for
daytime activity would be morning or afternoon, or shadows of the sun. For example:
Night time activity can be related to the phases of the moon. For most of these people
a time reference cannot be judged on a finer scale that that.
4.2.2 Research question 2
2. Do mismatches between Aboriginal and non-Aboriginal speech patterns,
speech mannerisms and non-verbal behaviours lead to confusion and
misunderstanding in court?
4.2.2.1 Questionnaire questions linked to Research Question 2

Question 4 – Is the use of gestures important?
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Question 5 – Do you think the court should give you time for silence before
answering questions?
Question 6 – Do you prefer to use your own way of answering questions?
4.2.2.1.1 Question 4

The respondents agreed completely that gestures were an important part of
communication.
Table 4.4 Is the use of gestures important?
Question 4
Use of
gestures

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Indicative statements included:
•

‘Yeah, that’s important yeah, Aboriginal way’

•

‘Gestures mean a lot to the Aboriginal people, we gesture “that way”
(pointing) which means where the sun comes up, and “that way” (pointing)
where the sun goes down, and water “that way” (pointing). Fire that way
(With movement of lips).’

4.4.2.1.2 Question 5

There was complete agreement that time should be given to allow a period of silence
before an Aboriginal person answers a question.
Table 4.5 Do you think the court should give you time for silence before answering
questions?
Question 5
Silence

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘I like silence, time to think and tell story proper, but not allowed to have
long time to tell story in court.’

•

‘Yeah, Yeah, very important.’

•

Yeah, important Aboriginal people, need time important.’

4.4.2.1.3 Question 6

All respondents agreed they liked to use their own way of answering questions.
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Table 4.6 Do you prefer to use your own way of answering questions?
Question 6

Own way to
answer

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘Yeah, Yeah.’

•

‘I like my way of telling story to judge, it better for me, I understand then.
But they don’t let us tell our story our way by letting us use long time to
speak. They want it now, right way, now, quick.’

•

‘Yeah – like pictures to answer questions.’

4.4.2.2 Discussion for R esearch Question 2

Research Question 2 teased out cultural aspects related to communication. This
group of behaviours included the use of gestures and silences, and question
answering preferences.
The results of the survey indicated clearly that gesturing is regarded as an
important part of communication. This can be related back to Aboriginal languages
that generally have only a few adjectives, if any, so gesturing has been used to
qualify statements. That gesturing behaviour can involve fingers, hands and arms. It
can also involve head nodding, chin thrusting and lip movements. This non-verbal
speech behaviour is generally misunderstood by police and court personnel.
Like lack of eye contact and gesturing, silences are also misinterpreted. Aborigines
generally like to think through an answer to a question in their mind. One
interviewee said he searches his mind to find a mental video of the event. Once he
has viewed this visual memory he is then ready to give his answer, but this process
takes time. It must be remembered that most of the people in this study speak English
as their second language and the interpretation of a question in English into their
native language, the formation of the answer in that language and the reinterpretation back into English can take a significant amount of processing. The
normal cultural silence can be extended to allow this language processing to take
place. Cooke (1998) said of Aboriginal people: ‘…silence is an acceptable way to
begin an answer to a question.’ He quoted a lawyer who, during cross-examination,
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said to an Aboriginal who was taking a period of silence to think through the
question:
‘We have to take your silence as ‘no’ don’t we?’
Like most people, the respondents in this survey indicated they prefer to use their
own way of answering questions. This is another communication technique that can
be misinterpreted in court.
4.4.3 Research question 3
3. Do many Aboriginal people have difficulty comprehending and speaking
English?
4.4.3.1 Questionnaire questions linked to Research Question 3

Question 7 – Are you comfortable speaking English?
Question 8 – Do you like to be asked only one question at a time?
Question 9 – Is allowing time to answer a question important?
4.4.3.1.1 Question 7

Respondents indicated that they are not comfortable speaking English in general, and
have particular difficulty with the legal language used in courts.
Table 4.7 Are you comfortable speaking English?
Question 7

Comfortable
with English

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

0%

0%

0%

0%

Responses included:
•

‘Aboriginal wants to speak in own language when in court. Too many
questions. Aboriginal people find it hard to answer.’

•

‘We don’t understand the language in courts, that court language,
because of the English, and we know some words, but it is not understood
real well by Aboriginal people. Aboriginal language in court will help if
Aboriginal interpreters in court to help the language. Some interpreters
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don’t understand that lingo, you know that lingo not for that Aboriginal
in court, got to have interpreter with same lingo. Some interpreters can
say and do anything if they don’t like that family, so that one a bit hard.’
•

‘What comfortable?’ (Are you happy talking English, white man’s lingo?)
‘No, not happy, white man lingo hard, need interpreter.’

•

‘Lots of problem with Language in Court, Aboriginal don’t understand
this talk.’

4.4.3.1.2 Question 8

All respondents agreed that they needed to be asked only one question at a time.
Table 4.8 Do you like to be asked only one question at a time?
Question 8

One question
at a time

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘One question at a time, good one question’

•

‘I only like to answer little bit question at a time’

•

‘Yes, give time to answer too. Yes.’

4.4.3.1.3 Question 9

Respondents indicated that they need time to think about a question before
answering.
Table 4.9 Is allowing time to answer a question important?
Question 9
Time
answer

to

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘Need time to answer – too many questions, need time to answer, not feel
good.’

•

‘Yes, I need time to answer. Aboriginal he don’t know to answer real
quick. He got to think long time.’

•

‘Yeah important most people yeah important.’
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4.4.3.2 Discussion for R esearch Question 3

The results of the questions asked under the Research Question 3 banner, indicated
some of the difficulty faced by these people when having to respond to questions,
particularly in a courtroom. This group of questions included enquiries regarding
their comfort in speaking English, and their experiences with complex questioning
techniques. They were asked also whether they required plenty of time to answer
questions in English.
None of the respondents felt comfortable speaking English, particularly to police
and in courtrooms.

None were confident when asked to respond to complex

questioning and all wanted extra time to think through answers to questions.
4.4.4 Research question 4
4. Do Aboriginal people have difficulty in comprehending and responding to the
formal English words and phrases, and questioning techniques that are used
by the police and in courtrooms?
4.4.4.1 Questionnaire questions linked to Research Question 4

Question 10 – Do you find many questions all at once hard to understand?
Question 11 – If you don’t understand the question, do you make something up?
Question 12– In the legal process do you know what ‘adjournment’ means?
Question 13 – In the legal process, do you know what ‘guilty’ means?
Question 14 – In the legal process, do you know what ‘charge’ means?
Question 15 – In the legal process, do you know what ‘bail’ means?
Question 16 – In the legal process, do you know what ‘condition’ means?
Question 17 – In the legal process, do you know what ‘curfew’ means?
Question 18 – In the legal process, do you know what ‘warrant’ means?
Question 19 – In the legal process, do you know what ‘surety’ means?
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4.4.4.1.1 Question 10

All respondents indicated that complex questioning techniques were difficult, if not
impossible, for them to comprehend.
Table 4.10 Do you find many questions all at once hard to understand?
Question 10
Complex
questioning

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘Too many questions for Aboriginal make him not understand, he might
only understand one question, but say ‘yes’ or ‘no’ to all questions’

•

‘Too many questions in court, Aboriginal people find it hard to
understand.’

•

‘Yeah it very hard, need someone to interpret.’

4.4.4.1.2 Question 11

Responses showed that when asked a question that they don’t understand, it is
common for them to make up an answer
Table 4.11 If you don’t understand the question, do you make something up?
Question 11

Make
something up

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘Yeah’

•

‘Aboriginal he say what Boss Man want him to say. If his Boss Man ask
him question and he don’t know, he nod and say ‘Yes’. If other Boss Man
ask him questions, he nod and say ‘Yes’. He like to please Boss Man.
Aboriginal don’t know sometime what to say so he say what Boss Man
want him to say.’

•

‘He don’t want to feel bad, they do make something up, yeah they do.’

4.4.4.1.3 Question 12

Most respondents had no knowledge of the word ‘adjournment’.
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Table 4.12 In the legal process do you know what ‘adjournment’ means?
Question 12

‘Adjournment’

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

0%

0%

10%

2.8%

Responses included:
•

‘No, no, they don’t understand’

•

‘I think it mean sometime go home, can go home for Boss Man to talk
some more about the thing.’

•

‘No, not really, no.’

4.4.4.1.4 Question 13

Many Aboriginals indicated they had no idea what ‘guilty’ means.
Table 4.13 In the legal process do you know what ‘guilty’ means?
Question 13
‘Guilty’

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

10%

10%

40%

18.1%

Responses included:
•

‘That hard. Don’t understand that one. Most don’t understand that one.
What it mean?’

•

‘We know that if you hit your woman, you not guilty if she playing up, but
guilty is white man’s thing, means you are guilty of something, but you
don’t know what you are guilty of.’

•

‘Not really’

4.4.4.1.5 Question 14

Many respondents indicated they don’t understand the word ‘charge’.
Table 4.14 In the legal process do you know what ‘charge’ means?
Question 14
‘Charge’

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

10%

10%

0%

7.2%

Responses included:
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•

‘Not too many charge. They not understand, no not in the world
understand.’

•

‘A bull charges, but Aboriginal think of phone charge. What charge
means to Aboriginal is different to what it means to white man. He know
police come and say that word.’

•

‘That hard. Don’t understand that one. Lot charge, charge for
everything.’

4.4.4.1.6 Question 15

Only a few Aboriginals understand the word ‘bail’.
Table 4.15 In the legal process do you know what ‘bail’ means?
Question 15
‘Bail’

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

10%

10%

0%

6.3%

Responses included:
•

‘Yes. Some of the boys get bail, I don’t understand what that mean.’

•

‘Bail, that’s hay.’

•

‘No, not nothing, would not understand that.’

4.4.4.1.7 Question 16

A small number of respondents indicated they believed they understood the meaning
at law of ‘condition’, though the elders were not sure they really understood the full
meaning of the word.
Table 4.16 In the legal process do you know what ‘condition’ means?
Question 16
‘Condition’

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

10%

10%

0%

6.3%

Responses included:
•

‘No, they really don’t understand, git ‘em wrong, not understand that
word. Need picture.’

•

‘Well you put condition in hair, Aboriginal person don’t understand what
other condition mean. Not understand that one. You really don’t know
what things mean in white man’s terms to Aboriginal terms. So when the
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Aboriginal don’t understand, they don’t know what they are doin’ the
wrong thing, like this re-offendin’, they don’t know this one.’
•

‘What condition, what that? Some gone to High School might, if finish
High School, but we got High School here, but they don’t learn much, this
big word.’

4.4.4.1.8 Question 17

The term ’curfew’ was not understood by the respondents.
Table 4.17 In the legal process do you know what ‘curfew’ means?
Question 17
‘Curfew’

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

0%

0%

0%

0%

Responses included:
•

‘Don’t understand that word, no.’

•

‘Aboriginal don’t understand the word curfew, well curfew means, I
really don’t know what curfew means, you can sleep, it means sleep.’

•

‘No, he don’t understand, so problem.’

4.4.4.1.9 Question 18

‘Warrant’ is another legal term that is rarely understood by the respondents.
Table 4.18 In the legal process do you know what ‘warrant’ means?
Question 18
‘Warrant’

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

10%

0%

0%

6.3%

Responses included:
•

‘No don’t know that one, nothing, not understand.’

•

‘No, no, warrant. I don’t know this word. What’s warrant? That could be
someone’s name.’

•

‘Yeah, something about you got warrant issues, yeah. But I don’t
understand what that means.’

4.4.4.1.10 Question 19

The legal term ‘surety’ was not understood at all in the Aboriginal communities.
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Table 4.19 In the legal process do you know what ‘surety’ means?
Question 19
‘Surety’

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

0%

0%

0%

0%

Responses included:
•

‘No, no, what that mean? They don’t understand, no, no.’

•

‘No, don’t know that word. It could mean that Police hit them all the time,
and bash them because they don’t understand. They don’t understand
Aboriginal culture by usin’ big words like that.’

•

‘No, he doesn’t understand so problem.’

4.4.4.2 Discussion for R esearch Question 4

The ten questions grouped under Research Question 4, look directly at the problems
associated with the use of legal terminology with people who speak English as a
second language. They struggle with words they don’t meet in everyday life, or
words that have a totally different meaning away from the courtroom.
The first two questions in this section of the survey, asked about the
comprehension of complex questioning and the commonly expressed opinions about
answering questions that have not been understood. The results speak for themselves.
The respondents all agreed they had difficulty with complex questioning where more
than one possibility is expressed in the questions.
Similarly they all agreed they would either make up an answer when they didn’t
understand the question, or alternatively give the answer they thought the questioner
wanted. One of the responses quoted in Chapter 4 is repeated here to demonstrate the
point: ‘Aboriginal he say what Boss Man want him to say. If his Boss Man ask him
question and he don’t know, he nod and say ‘Yes’. If other Boss Man ask him
questions, he nod and say ‘Yes’. He like to please Boss Man. Aboriginal don’t know
sometime what to say so he say what Boss Man want him to say.’
The other eight questions propose legal terms to test comprehension. There could
have been a much longer list, but just these eight terms were chosen to highlight the
difficulties faced by Aboriginal people in court. The words chosen were:
•

‘Adjournment’
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•

‘Guilty’

•

‘Charge’

•

‘Bail’

•

‘Condition’

•

‘Curfew’

•

‘Warrant’

•

‘Surety.’

No respondents indicated they understood ‘curfew’ or ‘surety’. Small numbers
(less than 10% for all except ‘guilty’ which scored 18.1%) indicated they had some
understanding of the other six terms, but it was indicated by the Elders that they
believed none of their skin group populations had a complete understanding of any of
the terms.
4.4.5 Research question 5
5. Can the complexities of legal language be minimised by employing visual
communication props and tools?
4.4.5.1 Questionnaire questions linked to Research Question 5

Question 20 – Would you like to see some illustrations (drawings) used to ask a
question?
Question 21 – Would you like to have some prepared visual material (pictures) in
the court to help you answer the questions?
Question 22 – Would you like to draw your answer if you cannot say it?
4.4.5.1.1 Question 20

Respondents agreed totally with the concept of using visual cues in court.
Table 4.20 Would you like to see some illustrations (drawings) used to ask a
question?
Question 20

Questioning
using graphics

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%
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Responses included:
•

‘Yeah, yeah, important to have pictures in court. Pictures important but
they not been done.’

•

‘This one help a lot in court. Aboriginal can tell proper story with
picture.’

•

‘Yeah, yeah, it good to understand. Yeah, have picture, give picture to
understand question, for Aboriginal people this good.’

4.4.5.1.2 Question 21

All respondents agreed that if prepared visual cues were available in court, their use
would greatly improve understanding of the proceedings and questioning.
Table 4.21 Would you like to have some prepared visual material (pictures) in the
court to help you answer the questions?
Question 21

Prepared
graphics for
answers

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘They can see question better, yeah better, make it clearer better.’

•

‘The picture helps to let the Aboriginal show you what happen.’

•

‘Yeah, feel real good.’

4.4.5.1.3 Question 22

Complete agreement was also reached with the proposition that Aboriginal people in
court, could draw their own pictures in answer to a question if prepared graphics
were not available.
Table 4.22 Would you like to draw your answer if you cannot say it?
Question 22

Draw
your
answer

Elder 1

Elder 2

Elder 3

Summary

n=717

n=104

n=321

n=1142

100%

100%

100%

100%

Responses included:
•

‘I draw or pick up picture and show, really helpful.’
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•

‘This picture makin’ very good for Aboriginal in court. Judge can see
Aboriginal understand if he draw picture. It help him memory.’

•

‘If no picture, yeah draw picture for answer, good.’

4.4.5.2 Discussion for R esearch Question 5

Research Question 5 looked at the proposition that visual cues might help bridge
some of the cultural and language barriers in courtrooms. The first question asked
whether it would be helpful for court personnel to use visual cues when asking
questions. The second asked whether the respondents liked the idea of having
prepared visual cues to help them answer questions, and the third teased out the idea
that if appropriate visual cues were not available, would they like the opportunity to
sketch or draw pictures that would help them with their answers to questions.
There was complete agreement with all these propositions and many positive
responses. This is completely understandable as traditionally Aboriginal people have
developed high visual acuity, and have used art in one form or other in almost every
aspect of their traditional life. Art has been used in body, bark and cave wall
painting. It has been used in teaching young boys to hunt, and has been used in
storytelling, dances and songs. Visual acuity has made them excellent trackers and
that skill was recognised by early white settlers and police and made use of when
hunting criminals.

110

5. Conclusions and Recommendations
The following conclusions and recommendations reflect the issues that concern
Aboriginal people when dealing with Western law, and propose solutions to correct
the imbalance they face at law. These conclusions are drawn directly from the
findings of the study that have ‘identified gaps in the knowledge’ (Kumar 2011). A
revolutionary solution, the introduction of visual cues to improve communication,
promises a new level of justice for these people.

5.1 Conclusions
The responses to the major survey clearly indicated the major areas of disadvantage
faced by Indigenous people, when dealing with the police and during the legal
processes that take place in courtrooms.
On the one hand there are cultural behaviours that are misunderstood, including
lack of eye contact, the use of silences before answering questions and the use of
gestures to aid verbal communication.
Then there is the lack of knowledge with Western concepts such as ‘time’, and
the problems with comprehension of the threads in complex questioning.
Beyond that there are the problems faced by English-as-a-second-language
speakers, particularly with legal language, where many terms used by the police and
in courtrooms have a different meaning from those terms, when used in everyday
living. Some terms are not understood at all (Fig. 5.1).

Figure 5.1 Some legal terms have a different meaning in normal life or no
meaning at all to Aboriginal people
There is much that could be done to alleviate the disadvantages hinted at above
and described in Chapter 4, and some of those measures are addressed in 5.2 below.
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5.1.1 Use of Interpreters
Although many respondents requested interpreters in courtrooms so they could speak
in their own native language, it was recognised that there are many Aboriginal
languages and language variations including ‘Pidgin’ and ‘Creole’ that are found in
some non-tribal locations. This makes the appointment of Court Interpreters
problematic.
While it is true that interpreters of an English speaking background exist for
some indigenous languages…, such people are rare indeed. (Cooke 2002 p.38)
One Elder explained the difficulty of finding interpreters that are fluent in each of
the possible languages. The Elder explained that if an interpreter is not fluent in a
particular language, he/she may make up answers that don’t truly reflect the
comments of the person being questioned. Another issue is that if the interpreter is a
member of a rival family, there is the possibility of ‘pay back’ over old scores, and
this could lead to incorrect responses.
This Elder made these comments about the use of interpreters: ‘Aboriginal
language in court will help if Aboriginal Interpreters are in court to help the
language. Some Interpreters don’t understand that lingo, you know that lingo not for
that Aboriginal in court, got to have interpreter with same lingo. Some Interpreters
can say and do anything if they do not like that family, so that one a bit hard.’

5.2 R ecom m endations
Lowering the disadvantage faced by Aboriginal people when dealing with the police,
or when called into a courtroom, can be achieved by an educational program that sets
out to teach legal personnel more about Aboriginal culture.
It can also be lowered by introducing the use of visual cues in court to improve
communication by allowing the Aboriginal person to comprehend questions better
and to express themselves more clearly when answering questions.
5.2.1 Catering for cultural disadvantage in courts
Police and court personnel need explicit education on Aboriginal culture, linguistic
behaviours and problems they face in court. The list of recommendations includes
the following:
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5.2.2 Recommendations for mitigating disadvantage in courts
•

Increase the use of Indigenous courts with the involvement of Tribal
Elders

•

Increase awareness of the cultural difficulties faced by Aboriginal people
when being tried for a crime or when giving evidence

•

Modify courtroom language, processes and behaviours to reduce the huge
disadvantage faced by Aboriginals in courtrooms.

•

Allow time for the silences that precede the answering of a question.

•

Understand the place of gestures in communication.

•

Outlaw complex questioning and use only simple questions that require a
‘Yes’ or ‘No’ answer.

5.2.3 Implementing visual cues in courtrooms
Aboriginal people before white settlement had no written language. All history was
transferred from generation to generation orally and portrayed visually through rock
wall art and bark paintings, dancing, singing and carvings on message sticks, trees
and stone objects. Other learning such as animal tracking was often transferred
visually by ideographs created in the dirt. Gesturing was a common part of
communication; a visual sign language used to add meaning to spoken messages.
Early white police made use of Aboriginal trackers who were highly skilled in
tracing the tracks of criminals through the bush.
Aboriginal religion is a complex and sophisticated set of beliefs rendered in
symbols and symbolic strokes in sand, on bodies and totems, and enhanced by using
the natural colours of the earth to tell stories and relate history. The arts are a natural
extension of the Aboriginal person’s being. Their visual perception is highly
developed.
What is needed is to modify courtroom procedures to allow for the use of visual
cues by court personnel when asking questions. Permit Aboriginal people the
opportunity to use prepared visual cues, or draw their own pictures when answering
questions. This may be helped by employing artists versed in Aboriginal lore and
behaviour, to draw quick sketches when prepared visual cues don’t explain the
question or the answer clearly.
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5.2.3.1 Visual cues in everyday living

Visual cues are accepted worldwide to breech the language gap between different
cultures (Fig. 5.2). We all follow standardised graphics to enter a toilet or to exit a
building. We follow graphic signs when driving on our roads. Safety signage helps
prevent accidents in public places and worksites. Signs tell us where not to take our
dog or smoke. The following examples are in everyday use around the world.

Figure 5.2 Visual cues in everyday life to bridge language gaps
5.2.3.2 Visual cues in court
‘This one help a lot in court, Aboriginal can tell story proper with picture.’

Visual representation is an important means of improving Aboriginal understanding
of the legal language used in the courtroom. By representing legal concepts through
visual imagery, court language will have meaning for the Aboriginal offender or
witness. This form of visual literacy will be understood by Aboriginals as it is in
keeping with their cultural framework and ways of knowing. Aboriginal people see
information in pictures, pictures that they can relate to country, an event or a
happening.
Why not expand the concept of visual cues (Teece, 2015), to include signs that
explain legal terms (Figs. 5.3a). It is easy to interpret a graphic of a person behind
bars to indicate that the person has been sentenced to time in jail.
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Figure 5.3a Graphics explaining ‘silence and ‘speak’

Figure 5.3b Graphics explaining ‘spearing’ and ‘jail’

Figure 5.3c Graphics explaining ‘jail’ and ‘curfew’ (inside & outside)
Other terms are a little more challenging but one could devise some creditable
and easily identified graphic signs for such terms, as ‘caution’, ‘adjournment’, ‘not
guilty’, and ‘bail’.
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Time is a non-Aboriginal concept that is not understood by respondents in this
study. Graphics could be used to help narrow down the timeframe of an event.
Because of their high visual acuity, most Aboriginal people would be aware of the
time of the month when the question is framed in terms of the phases of the moon.
The following set of graphics (Fig. 5.4) could be used to narrow down the time of the
event.

Figure 5.4 Time telling using the phases of the moon
Artists have worked in courtrooms around the world, where cameras have not
been permitted, to record information for media outlets. Why not introduce artists
who can draw quick sketches to assist communication between Aborigines and
courtroom personnel?
5.2.4 Recommendations for introducing visual cues into court
•

Use art to assist communication, particularly to clarify legal terminology

•

Create a visual dictionary to standardise visual cues.

•

Allow Aboriginal witnesses and accused, to draw sketches, or use their
hands to sketch an object with gestures in the air, to explain their answers
to questions.

•

Make use of courtroom artists to assist communication between
Aboriginals and courtroom personnel.

5.3 Conclusion
Without vision, both the vision of the eye and the long term vision by the Justice
system, Aboriginal persons in court will not experience the justice that should be
theirs unless policy changes. That change needs to happen quickly.
When called into court, Aboriginal people face indignity and failure. The court
processes and language are difficult and sometimes impossible to deal with. The use
of highly specialised and complex legal language places them at a huge
disadvantage. To remove that disadvantage we need to work to their strengths instead
of their weaknesses. They have high visual acuity. Permitting and encouraging the
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use of visual cues, sketching and hand gestures would allow them to communicate in
court with dignity and remove the current disadvantages experienced by these
people.
5.3.1 Final note
This study has concentrated on Aboriginal people and their disadvantage in court.
Perhaps the concepts explored here could also be of value when dealing with people
of other cultures in our court systems, and in health and education. Visual cues
bridge the gap for all.
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Appendix 5 – Background data interview questions
5.1 Cultural Heritage Knowledge
5.1.1 W hat are your Traditional custom s for:

a. law
b. Language
c. Religion
d. Kinship (Identity)
e. Politics –Elders etc
f. Traditional pursuits for:
•

food

•

hunting

•

Traditional ways for men

•

Traditional ways for women

•

Relations with other groups

5.2 Court system
5.2.1 W hat causes areas of conflict w ith the follow ing organisation:

a. Police
b. Judges
c. Lawyers
d. Court
e. Legal persons
f. Interpreters
g. Why do people offend?
h. Language problems
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5.3 Historical background
5.3.1 W hat do you feel about:

a. land rites
b. Religion of the Whites
•

Is it different than Aboriginal religion or are there some things the same?

a. Colonisation (White man landing in Australia)
b. Other people coming to Australia and buying up cattle grazing land?
c. Mining
d. Politicians promising things People on country (White)
e. Researchers coming on country all the time
f. Are Aboriginal people too dependent on whites for money
g. Other people or visitors not mentioned already
5.4 Today
1. Do Aboriginal people know where they belong, e.g. in white man’s culture,
aboriginal culture or somewhere in the middle?
2. Could this be why Aboriginal people take to drink and drugs?
3. What are some of the solutions to helping the Aboriginal person not to
reoffend? i.e. not go to court all the time?
4. Do you think that Aboriginal people need to show more respect to the Elders?
5.5 Other – Anything else you would like to add?
5.6 Tell your Story
a. You can tell it in drawing, painting
b. Recording
c. Writing
d. To the Group
e. One-on-one or to me.
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Appendix 6 – I ntroductory test survey questions
1. Have linguists come to Cherbourg/Rockhampton to help resurrect language?
2. With so many dialects and languages, is there a problem in communicating
with one another?
3. Do the different language groups stay within their own language groups to
mingle and marry into other language groups or tribes?
4. Who are the traditional owners of Cherbourg Country/Rockhampton?
5. What types of crimes are usually committed?
6. What does the community do when this happens?
7. Does alcohol play a large part in these crimes?
8. Do drugs play a large part in these crimes?
9. Do the offenders have troubled home lives?
10. Do the offenders have low self-esteem?
11. Do the offenders find it easy or difficult to get jobs?
12. How important is it to have a broader knowledge of the language used in the
court or justice system?
13. How important is it to have good communication skills to in order to
understand the issues and language of the justice system?
14. Do the Aboriginal persons in general, have a distrust of the Police?
15. Is language a problem for the offenders within the initial process, for example
the first contact: Police?
16. Second contact- The Solicitor.
17. Third contact-The Legal process.
18. Does the court have a facilitator to help with understanding the questions
posed by the Judge, Magistrate, and the Solicitor?
19. Who is the person called to interpret (if needed) for the offender?
20. Is it a friend?
21. How much do these witnesses understand the judicial/ court/legal system?
22. How important is it for the Courts to have a thorough understanding of the
nuances of Aboriginal thought and Aboriginal English or in this case
Cherbourg/Rockhampton English?
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Appendix 6 (continued) - I ntroductory test survey
questions
23. How important is it for the Courts to have a thorough understanding of the
nuances of Aboriginal thought and Aboriginal English, or in this case,
Cherbourg/Rockhampton English?
24. There are three main categories that language falls into:
(a) Pragmatic – the way language is used and interpreted
(b) Linguistic features – pronunciation, grammar and vocabulary
(c) Non-verbal features - hand gestures, movements of eyes, mouth, head, and
lips
How do these factors impact on the misunderstanding of the judicial system?
Do Aboriginal people of Cherbourg/Rockhampton find English difficult, even
though they have learned Standard English during their time at school?
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Appendix 7 – Final survey questions
1. Do you think Aboriginal values are very different to Western values?
2. In conversation, is avoiding eye contact necessary?
3. Do you understand the Western concept of time?
4. Is the use of gestures important?
5. Do you think the court should give you time for silence, before answering
questions?
6. Do you prefer to use your own way of answering questions?
7. Are you comfortable speaking English?
8. Do you like to be asked only one question at a time?
9. Is allowing time to answer a question important?
10. Do you find many questions all at once, hard to understand?
11. If you don’t understand the question, do you make something up?
12. In the legal process do you know what ‘adjournment’ means?
13. In the legal process do you know what ‘guilty’ means?
14. In the legal process do you know what ‘charge’ means?
15. In the legal process do you know what ‘bail’ means?
16. In the legal process do you know what ‘condition’ means?
17. In the legal process do you know what ‘curfew’ means?
18. In the legal process do you know what ‘warrant’ means?
19. In the legal process do you know what ‘surety’ means?
20. Would you like to see some illustrations (drawings) used to ask a question?
21. Would you like to have some prepared visual material (pictures) in the court
to help you answer the questions?
22. Would you like to draw your answer if you cannot say it?
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Appendix 8 - Ex am ple of Final Survey Data Collection form
Name or ascribed letter
Questionnaire Title: Court system
Where gathered:………………………………………………………….
Date:……………………………..
Researcher: Lorraine Teece
How was the information gathered:
1. Recording
2. Verbal
3. Questionnaires
4. Face-to-face
Question 1: Do you think Aboriginal values are very different to Western
values?
Interviewee
M.A.1
M.B.1
M.C.1
F.D.1
F.E.1
F.F.1
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